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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  916  and  917 

[Docket  No.  FV-91-286FR1 

Expenses  and  Assessment  Rate  for 
Specified  Marketing  Orders 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  Hnal  rule  authorizes 
expenditures  and  establishes 
assessment  rates  for  the  1991-92  fiscal 
year  (March  1-February  29)  under 
Marketing  Order  Nos.  916  and  917. 

These  expenditures  and  assessment 
rates  are  needed  by  the  Nectarine 
Administrative  Committee  and  Peach 
Commodity  Committee  established 
under  the  orders  to  cover  marketing 
order  expenses  and  collect  assessments 
from  handlers  to  pay  those  expenses. 
This  action  also  corrects  section 
numbers  incorrectly  assigned  to  the 
proposed  rule  for  this  action.  This  action 
enables  the  committees  to  perform  their 
duties  and  the  orders  to  operate. 
EFFECTIVE  DATE:  Sections  916.229  and 
917.253  are  effective  for  the  period 
March  1, 1991,  through  February  29, 

1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Kelhaii,  Marketing  Order 
Administration  Branch.  F&V,  AMS, 
USDA,  P.O.  Box  96456,  room  2525-S, 
Washington,  DC  20090-6456,  telephone: 
(202)  475-3919, 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Marketing  Order  Nos.  916  [7  CFR 
part  916]  regulating  the  handling  of 
nectarines  grown  in  California,  and  917 
[7  CFR  part  917]  regulating  the  handling 
of  fresh  pears,  plums,  and  peaches 
grown  in  California.  These  agreements 
and  orders  are  elective  under  the 


Agricultural  Mariceting  Agreement  Act 
of  1937,  as  amended  [7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
“non-major”  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 

Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  about  300  handlers  of 
California  peaches  and  nectarines 
subject  to  regulation  under  Marketing 
Order  Nos.  916  and  917  and  about  1,800 
producers  of  these  commodities  in 
California.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  [13  CFR 
121.601]  as  those  having  aimual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  these  . 
handlers  and  producers  may  be 
classified  as  small  entities. 

These  marketing  orders,  administered 
by  the  DepartmenL  require  that 
assessment  rates  for  a  particular  fiscal 
year  shall  apply  to  all  assessable  fresh 
fruit  handled  from  the  beginning  of  such 
year.  An  annual  budget  of  expenses  is 
prepared  by  each  marketing  committee 
and  submitted  to  the  Department  for 
approval.  The  members  of  these 
committees  are  handlers  and  producers 
of  the  regulated  commodities.  They  are 
familiar  with  the  committees’  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  areas  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 


persons  have  an  opportunity  to 
participate  and  provide  input. 

’The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  the  packages  of 
fresh  fhiit  expected  to  be  shipped  imder 
the  order.  Because  that  rate  is  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  which  will  produce  sufficient 
income  to  pay  the  committees’  expected 
expenses.  Recommended  budgets  and 
rates  of  assessment  are  usually  acted 
upon  by  the  committees  shortly  before  a 
season  starts,  and  expenses  are  incurred 
on  a  continuous  basis.  Therefore,  budget 
and  assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have  funds  to  pay  their  expenses. 

The  Nectarine  Administrative 
Committee  (NAC)  met  on  May  2, 1991, 
and  imanimously  recommended  a  1991- 
92  budget  with  expenditures  of 
$4,276,873,  which  includes  a  total  of 
$2^,000  in  anticipated  uncollected 
assessments.  In  comparison,  the  1990-91 
fiscal  year  actual  expenditures  were 
$3,119,055.  Major  expenditures  projected 
for  1991-92  with  actual  1990-91 
expenditures  in  parenthesis  are:  Salaries 
and  employee  benefits,  $292,589 
($211,271);  production  research,  $127,128 
($92,330);  market  development  and 
promotion,  $2,372,367  ($1,650,270); 
inspection,  $1,036,440  ($951,897);  and 
uncollected  assessment  accounts, 
$250,000  ($44,070). 

The  NAC  estimates  available  1991-92 
assessment  income  at  $2,902,505.  This 
amount  is  based  on  assessments  totaling 
$3,152,505  (17,274.000  packages  of 
assessable  nectarines  shipped  at  $0.1825 
per  25-pound  package  or  equivalent), 
less  $250,000  in  anticipated  uncollected 
contested  assessments.  Last  year’s 
assessment  rate  was  $0.18.  Assessment 
income  will  be  supplemented  withi 
interest  income  from  the  reserve  account 
estimated  at  $40,000  and  income  from 
export  development  and  research 
subsidies  from  State  and  Federal 
agencies  estimated  at  $451,000.  In 
addition,  the  NAC  had  $666,477  in 
reserves  as  of  March  1, 1991,  an  amount 
well  within  the  maximum  authorized. 
Total  income  and  available  reserves  will 
be  sufficient  to  cover  all  anticipated 
1991-92  expenditures. 

The  Pea^  Commodity  Committee 
(PCC)  met  on  May  2, 1991,  and 
unanimously  recommended  1991-92 
marketing  order  expenditures  of 
$3,887,673,  which  includes  a  total  of 
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$115,000  in  anticipated  uncollected 
contested  assessments.  In  comparison, 
1990-91  Hscal  year  expenditures  were 
$2,996,066.  Major  PCC  expenditures 
projected  for  1991-92  with  actual  1990- 
91  expenditures  in  parenthesis  are: 
Salaries  and  employee  benehts,  $262,750 
($197,486);  production  research,  $141,321 
($63,738);  market  development  and 
promotion,  $2,092,765  ($1,557,180); 
inspection  $1,088,990  ($1,009,631);  and 
uncollected  assessment  accounts, 
$115,000  ($7,158). 

The  PCC  estimates  available  1991-92 
assessment  income  at  $2,840,830.  This 
amount  is  based  on  assessments  totaling 
$2,955,830  (15,557,000  packages  of 
assessable  peaches  at  $0.19  per  25- 
pound  pack^  or  equivalent),  less 
$115,000  in  anticipated  uncollected 
contested  assessments.  Last  year's 
asaeasment  rate  was  $.018  per  package. 
Assessment  income  will  be 
saiq[>lemented  with  interest  income 
estimated  at  $34,000,  and  income  from 
export  development  and  research 
subsidies  from  State  and  Federal 
agencies  estimated  at  $410,000.  In 
addition,  the  PCC  had  $566,148  in 
reserves  as  of  March  1, 1991,  an  amount 
well  within  the  maximum  authorized. 
Total  projected  income  and  available 
reserves  will  be  sufficient  to  cover  all 
anticipated  1991-92  expenditures. 

While  this  action  imposes  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  beneHts 
derived  from  the  operation  of  the 
marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  adds  new  §§  916.229  and 
917.253,  and  is  based  on  the  committees’ 
recommendations  and  other 
information.  A  proposed  rule  concerning 
this  action  was  published  in  the  Federal 
Register  [56  FR  30881,  July  8, 1991].  In 
that  proposed  rule,  the  section  numbers 
were  incorrectly  identified  as  §§  916.228 
and  917.252.  However,  these  section 
numbers  applied  to  last  year’s  (1990-91) 
nectarine  and  peach  budgets  and  each 
should  have  been  increased  by  one  for 
the  1991-92  fiscal  period. 

Comments  on  the  proposed  rule  were 
invited  from  interested  persons  until  July 
18, 1991.  No  comments  were  received. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
committees'  recommendations  and  other 
information,  it  is  found  that  this  final 
rule  will  tend  to  efrectuate  the  declared 
policy  of  the  Act 


This  final  rule  should  be  expedited 
because  of  the  committees  need  to  have 
sufficient  funds  to  pay  their  expenses, 
which  are  incurred  on  a  continuous 
basis.  In  addition,  handlers  are  aware  of 
these  actions  which  were  recommended 
at  public  meetings.  Therefore,  it  is  found 
that  good  cause  exists  for  not 
postponing  the  effective  dates  of  these 
actions  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  Parts  916  and 
917 

Marketing  agreements.  Nectarines, 
Peaches,  Pears,  Plums,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  916  and  917  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  916  and  917  continues  to  read  as 
follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  A  new  §  916.229  is  added  to  read  as 
follows: 

Note:  These  sections  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

PART  916— NECTARINES  GROWN  IN 
CAUFORNIA 

§  916.229  Expenses  and  assessment  rate. 

Expenses  of  $4,276,873  by  the 
Nectarine  Administrative  Committee  are 
authorized,  and  an  assessment  of 
$0.1825  per  25-pound  package  or 
equivalent  of  assessable  nectarines  is 
established  for  the  fiscal  year  ending 
February  29, 1992.  Any  unexpended 
funds  from  the  1990-91  fiscal  year  may 
be  carried  over  as  a  reserve. 

PART  917— FRESH  PEARS,  PLUMS 
AND  PEACHES  GROWN  IN 
CAUFORNIA 

3.  A  new  §  917.253  is  added  to  read  as 
follows: 

S  917.253  Expenses  and  assessment  rate. 

Expenses  of  $3,887,673  by  the  Peach 
Commodity  Committee  are  authorized, 
and  an  assessment  of  $0.19  per  25-pound 
package  or  equivalent  of  assessable 
peaches  is  established  for  the  fiscal  year 
ending  February  29, 1992.  Any 
imexpended  funds  from  the  1990-91 
fiscal  year  may  be  carried  over  as  a 
reserve. 

Dated:  August  5. 1991. 

WUliaffl  ).  Doyle, 

Deputy  Associate  Director,  Fruit  and 
Vegetable  Division. 

(FR  Doc.  91-18956  Filed  6-8-91;  8:45  am] 
BtUINO  CODE  S410-02-M 


7  CFR  Part  945 

[Docket  No.  FV-91-402] 

Irish  Potatoes  Grown  in  Certain 
Designated  Counties  in  Idaho,  and 
Malheur  County,  Oregon;  Expenses 
and  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
945  for  the  1991-92  fiscal  period. 
Authorization  of  this  budget  enables  the 
Idaho-Eastern  Oregon  Potato  Committee 
(committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATES:  August  1, 1991, 
through  July  31, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Matthews,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 

DC  20090-6456,  telephone,  202-447-2431. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  effective  under  Marketing  Agreement 
No.  98  and  Marketing  Order  No.  945, 
both  as  amended  (7  CFR  part  945) 
regulating  the  handling  of  Irish  potatoes 
grown  in  designated  counties  in  Idaho 
and  Malheur  County,  Oregon.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  in 
accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  “non¬ 
major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fi* 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Mariceting  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
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Thus,  both  statutes  have  small  entities 
orientation  and  compatibility. 

There  are  approximately  66  handlers 
and  approximately  3,100  producers  of 
potatoes  in  Idaho-Eastern  Oregon.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricidtural  service 
Hrms  are  debned  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  Idaho-Eastern  Oregon  potato 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1991- 
92  Hscal  period  was  prepared  by  the 
Idaho-Eastern  Potato  Committee,  the 
agency  responsible  for  local 
administration  of  the  order,  and 
submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  producers  and 
handlers  of  Idaho-Eastern  Oregon 
potatoes.  These  producers  and  handlers 
are  familiar  with  the  committee’s  needs 
and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  aH'ected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  recommended  assessment  rate 
was  derived  by  dividing  anticipated 
expenses  by  expected  shipments  of 
fresh  Idaho-Eastern  Oregon  potatoes. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  which  will  produce  sufHcient 
income  to  pay  the  committee’s  expenses. 
A  recommended  budget  and  rate  of 
assessment  is  usually  acted  upon  before 
the  season  starts  and  expenses  are 
incurred  on  a  continuous  basis. 

The  committee  met  on  June  11, 1991, 
and  unanimously  recommended  a  1991- 
92  budget  of  $104,738  and  an  assessment 
rate  of  $0-0026  per  hundredweight.  The 
assessment  rate  is  the  same  as  that  in 
effect  each  year  over  the  past  decade, 
and  is  the  maximum  allowed  by  the 
order.  The  budget  is  $6,338  more  than 
last  year’s  due  to  increases  in 
expenditures  for  salaries  and 
contingencies;  however,  this  is  partially 
offset  by  a  decrease  of  $3,000  in  the 
reserve  for  auto  purchase.  Hie 
recommended  assessment  rate,  when 
applied  to  anticipated  fresh  market 
potato  shipments  of  25,000,000 
hundredweight,  will  yield  $65,000  in 
assessment  revenue  which,  when  added 
to  $8,000  in  fees  and  interest  income  and 
$33,738  from  reserve  funds  will  be 
adequate  to  cover  budgeted  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 


are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  beneHts  derived  from  the  operation 
of  the  mariceting  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  July  15, 1991  (56  FR 
32128).  This  document  contained  a 
proposal  to  add  §  945.244  to  authorize 
expenses  and  establish  an  assessment 
rate  for  the  committee.  That  rule 
provided  that  interested  persons  could 
file  comments  through  July  25, 1991.  No 
comments  were  received 

It  is  found  that  the  specified  expenses 
are  reasonable  and  likely  to  be  incurred 
and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  section  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  committee  needs 
to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  ’The  1991  fiscal  period 
began  on  August  1, 1991,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  bscal  period  apply  to 
all  assessable  potatoes  handled  during 
the  ffscal  period.  In  addition,  handlers 
are  aware  of  this  action  which  was 
recommended  by  the  committee  at  a 
public  meeting. 

List  of  Subjects  in  7  CFR  Part  945 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  945  is  hereby 
amended  as  follows: 

PART  945— IRISH  POTATOES  GROWN 
IN  CERTAIN  DESIGNATED  COUNTIES 
IN  IDAHO  AND  MALHEUR  COUNTY, 
OREGON 

1.  'The  authority  citation  for  7  CFR 
part  945  continues  to  read  as  follows: 

Authority:  Secs.  1-19. 48  Stat  31,  as 
amended;  7  U.S.C  601-874. 

2.  A  new  §  945.244  is  added  to  read  as 
follows: 

Note;  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  945J244  Expanses  and  assessment  rate. 

Expenses  of  $104,738  by  the  Idaho- 
Eastern  Oregon  Potato  Committee  are 
authorized,  and  an  assessment  rate  of 


$0.0026  per  hundredweight  of  potatoes  is 
establi^ed  for  the  fiscal  period  ending 
July  31, 1992.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

Dated:  August  5. 1991. 

William  J.  Doyle, 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 

[FR  Doc.  91-18957  Filed  8-8-91;  8:45  am] 
BIUJNQ  CODE  S41(M»-«I 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  113 

[Docket  Na  91-053] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Revision  of 
Standard  Requirements  for 
Clostridium  Bacterin-Toxoids  and 
Tetanus  Toxoid 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA 

action:  Final  rule. 

SUMMARV:  This  action  amends  the  test 
methods  used  in  conducting  potency 
tests  for  serial  release  of  Clostridium 
Novjd  Bacterin-Toxoid,  Clostridium 
Sordellii  Bacterin-Toxoid,  and  Tetanus 
Toxoid.  ’Die  current  test  methods  for 
Clostridium  Novyi  Bacterin-Toxoid  and 
Clostridium  Sordellii  Bacterin-Toxoid 
products  require  that  potency  be 
measured  in  a  valid  vaccination- 
challenge  test  in  guinea  pigs.  ’The 
amended  tests  for  these  products 
involve  serological  conversion  in  rabbits 
and  quantitation  of  the  antitoxins  in 
mice.  The  potency  of  Tetanus  Toxoid 
products  is  currently  determined  by 
measuring  the  neutralization  capacity  of 
pooled  serum  from  vaccinated  guinea 
pigs.  In  the  amended  test  for  Tetanus 
Toxoid  products,  an  enzyme-linked 
immunosorbent  assay  (ELISA)  is  used  to 
quantitate  the  Antitoxin  Units  per  ml  of 
a  serum  pool  derived  from  vaccinated 
guinea  pigs.  The  new  test  procedures 
measure  antitoxin  responses  which  have 
been  correlated  to  protective  levels  of 
antitoxin  in  the  host  species.  These 
procedures  will  result  in  a  more  precise 
evaluation  of  potency  of  the  products 
than  test  procedures  which  have  been 
used.  The  new  test  procedures  for 
Clostridium  Novyi  and  Clostridium 
Sordellii  Bacterin-Toxoids  also  allow  for 
testing  multiple  antigens  in  the  same  test 
animals  which  results  in  using  a  reduced 
number  of  animals  in  potency  tests  for 
serial  release. 

EFFECTIVE  DATE:  September  9, 1991. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  A.  Espeseth,  Deputy  Director,. 
Veterinary  Biologies;  Biotechnology, 
Biologies,  and  Enviroiunental  Protection. 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
room  838,  Federal  Building,  6506  Belcrest 
Road,  Hyattsville,  MD  20782,  (301)  436- 
8245. 

SUPPLEMENTARY  INFORMATION: 
Background 

Clostridium  Novyi  Bacterin-Toxoid and 
Clostridium  Sordellii  Bacterin-Toxoid 

The  current  Standard  Requirements 
for  Clostridium  Novyi  Bacterin-Toxoid 
and  Clostridium  Soidellii  Bacterin- 
Toxoid  specify  that  each  serial  of 
product  be  tested  for  potency  in  guinea 
pigs  prior  to  release.  The  test  animals 
are  vaccinated  with  a  prescribed  dose  of 
the  product.  Fourteen  to  fifteen  days 
after  a  second  injection,  vaccinated 
animals,  along  with  an  acceptable 
number  of  controls,  are  challenged  with 
an  applicable  virulent  organism 
generally  furnished  by  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS).  For  a  test  to  be  satisfactory,  at 
least  80  percent  of  the  guinea  pigs  used 
as  controls  must  die  during  the  3-day 
post  challenge  observation  period  and 
seven  of  eight  treated  animals  must 
survive  the  challenge.  If  two  of  the 
vaccinated  animals  succumb  to  the 
challenge,  the  current  standards  provide 
for  a  second  stage  test  The  use  of 
virulent  spore  forming  challenge 
organisms  in  guinea  pigs  resulted  in 
progressive,  fatal  disease  in  virtually  all 
the  controls.  In  the  current  test 
procedure,  guinea  pigs  can  be  tested  for 
only  a  single  antigen.  Therefore,  each 
product  was  tested  separately,  since  the 
test  did  not  allow  for  difierentiation  of 
multicomponent  products. 

The  Animal  and  Plant  Health 
Inspection  Service  and  the 
manufacturers  of  the  products  discussed 
in  this  final  rule  have  coopierated  in 
developing  new  tests  modeled  after  the 
potency  test  currently  codified  in 
§§  113.111  (formerly  §  113.96)  and 
113.112  (formerly  {  113.97)  for 
Clostridium  Perfiingens  Type  C 
Bacterin-Toxoid  and  Clostridium 
Perfiingens  Type  D,  Bacterin-Toxoid, 
respectively.  ITie  cooperative  effort  was 
undertaken  to  (1)  determine  the 
minimum  protective  levels  of  antitoxin 
in  sheep  and  cattle  (animals  for  which 
these  products  are  indicated);  and,  (2)  to 
develop  a  potency  test  that  would 
correlate  the  serological  response  and 
protective  levels  of  antitoxin  in  sheep 
and  cattle  to  the  serological  response  in 
rabbits.  The  new  tests  which  were 
developed  allow  for  serological 


conversion  in  rabbits  and  quantitation 
of  the  antibody  (antitoxin)  level  in  mice. 
Using  these  tests,  a  product  containing 
more  than  one  antigen  can  be  inoculated 
into  rabbits  and  the  serological 
responses  to  individual  antigens 
measured  in  mice.  Quantitating  the 
response  to  individual  antigens  is 
accomplished  by  determining  the 
neutralizing  capacity  of  each  antitoxin 
against  its  homologous  antigen.  For  each 
antitoxin  to  be  measured,  an  equal 
quantity  of  serum  from  each  test  rabbit 
is  combined  and  tested  as  a  single 
serum  pool.  At  lease  seven  rabbits  are 
required  to  make  an  acceptable  serum 
pool.  Graded  volumes  of  the  undiluted 
srum  pool  are  combined  with  prescribed 
amounts  of  diluted  Standard  Toxin,  as 
specified  in  the  test  procedures,  and 
allowed  to  neutralize.  Each  resulting 
diluted  mixture  is  then  injected  into  five 
mice  (for  each  antitoxin  being 
measured). 

Although  the  highest  dilution  of 
antitoxin  will  not  protect  mice  from 
death,  the  disease  process  is  not 
progressive  and  therefore  is  more 
humane  than  the  spore  challenge  of 
guinea  pigs. 

The  data  accumulated  from  the 
cooperative  studies  with  nine 
participating  manufacturers  has  been 
analyzed.  Based  on  that  analysis,  the 
Agency  has  concluded  that  these 
potency  tests  conserve  time  and 
animals,  are  more  humane,  and  are  a 
more  accurate  measurement  of  the 
quantity  of  antigens  in  the  products  and 
the  quality  of  antitoxins  produced  in  the 
host  animals.  The  tests  are  more  precise 
than  the  current  tests  used  for 
evaluating  products  containing  a  single 
antigen  or  multiple  antigens. 

Tetanus  Toxaid 

The  current  Standard  Requirement  for 
Tetanus  Toxoid  specifies  that  each 
serial  of  product  must  be  tested  for 
potency  in  10  guinea  pigs.  The  test 
animals  are  vaccinated  with  a 
prescribed  doss  of  the  produce  and  bled 
6  weeks  later.  An  equal  volume  of  serum 
from  each  of  at  least  10  guinea  pigs  is 
combined  to  make  a  serum  pool.  A 
prescribed  amount  of  senun  from  the 
pool  is  combined  with  a  standard 
amount  of  tetanus  toxin,  and  inoculated 
into  additional  guinea  pigs  to  determine 
if  the  serum  from  the  vaccinated  guinea 
pigs  contain  sufiicient  antitoxin  to 
neutralize  the  toxin.  A  failure  to 
neutralize  the  toxin  would  result  in  the 
deaths  of  the  inoculated  guinea  pigs.  It 
had  been  determined  that  the  pool  of 
guinea  pig  serum  must  contain  at  least 
2.0  antitoxin  units  (A.U.)  per  ml  for  the 
product  serial  to  be  satisfactory.  If  the 
serial  test  is  unsatisfactory,  the  pooled 


serum  can  be  retested  using  20  guinea 
pigs. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  and 
manufacturers  of  Tetanus  Toxoid  have 
developed  an  assay  method  to  replace 
the  toxin  neutralization  test  conducted 
in  guinea  pigs.  The  cooperative  efiort 
resulted  in  an  enzyme-linked 
immunosorbent  assay  (ELISA)  which 
accurately  quantitates  the  A.U.  per  ml  of 
the  serum  pool  from  the  guinea  pigs 
vaccinated  with  toxoid  without 
requiring  the  inoculation  and  death  of 
the  additional  guinea  pigs  used  in  the 
toxin  neutralization  test.  The  minimum 
antitoxin  level  required  for  a 
satisfactory  guinea  pig  serum  pool  is 
retained  at  2  A.U.  per  ml.  Because  the 
ELISA  is  more  precise  than  the  toxin 
neutralization  test,  the  prescribed  retest 
of  unsatisfactory  serials  is  conducted  in 
10  rather  than  20  animals. 

The  Agency  analyzed  the  data 
accumulated  from  cooperative  studies 
with  six  participating  manufacturers.  It 
has  concluded  that  the  new  potency  test 
would  conserve  time  and  animals,  and 
is  more  humane  and  economical  than 
the  current  potency  test.  This  test 
accurately  measures  the  quantity  of 
antitoxin(s)  produced  by  the  product  in 
susceptible  host  species. 

The  final  rule  specifies  that  the 
antitoxin  level  shall  be  determined  by 
an  ELISA  acceptable  to  the  Animal  and 
Want  Health  Inspection  Service.  The 
Agency  has  prepared  a  Supplemental 
Assay  Method  (SAM)  in  accordance 
with  9  CFR  113.2(a)  which  details  the 
ELISA  test  procedure  that  is  used  by  the 
Animal  and  Plant  Health  Inspection 
Service. 

Comments  Received 

On  October  25, 1990,  we  published  a 
proposed  rule  in  the  Federal  Register  (55 
FR  42990-42993,  Docket  No.  90-042) 
discussing  this  revision.  The  proposed 
rule  provided  that  comments  would  be 
accepted  for  30  days,  until  December  24, 
1990. 

We  received  comments  from  four 
licensed  manufacturers,  one  national 
trade  association  representing  major 
research-based  U.S.  manufacturers  of 
animal  health  products,  and  one 
regulatory  agency. 

All  comments  were  favorable  and 
supported  the  proposed  rule.  It  should 
be  noted  that  the  sections  in  part  113  of 
the  regulations  and  standards  have  been 
renumbered  since  the  proposed  rule  was 
published.  Therefore,  proposed  S  113.93 
is  not  S  113.108,  §  113.94  is  S  113.109. 
and  S  113.99  is  §  113.114. 

Three  commenters  noted  that  the 
potency  test  for  tetanus  toxoid  in 
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§  113.99(c],  as  proposed,  speciHed 
injecting  guinea  pigs  with  0.4  of  the 
horse  dose  recommended  on  the  product 
label.  However,  since  some  of  the 
licensed  tetanus  toxoid  products  are 
recommended  for  cattle,  sheep,  and 
other  species,  but  not  for  horses,  they 
recommended  modiHcation  of  the 
potency  test  to  provide  for  those 
products.  The  Agency  agrees  and 
§  113.99(c]  has  been  modified  to  address 
this  by  changing  the  reference  from  the 
“horse  dose”  to  the  “largest  dose” 
recommended  on  the  product  label. 

One  commenter  noted  that  in  the 
proposed  §  113.99(c)(1)  the  wording 
should  be  amended  to  clarify  that  the 
serum  from  all  the  guinea  pigs  should  be 
pooled.  We  have  revised  the  wording  for 
clarity,  as  suggested.  There  is  no 
substantive  change. 

Based  on  the  rationale  set  forth  in  the 
proposal  and  in  this  document,  we  are 
adopting  the  provision  of  the  proposal 
with  changes  as  a  Hnal  rule. 

In  the  Hnal  rule  published  in  the 
Federal  Register  (55  FR  35556-35563, 
Docket  No.  89-151)  the  Standard 
Requirements  for  S  113.93  Clostridium 
Novyi  Bacterin-Toxoid;  §  113.94 
Clostridium  Sordellii  Bacterin-Toxoid; 
and  §  113.99  Tetanus  Toxoid  were 
designated  as  §  §  113.108, 113.109  and 
113.114,  respectively.  These  changes 
have  been  made  in  this  final  rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  not  to  be  a  “major 
rule.”  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions,  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  The 
purpose  of  this  action  is  to  codify  in  the 
Standard  Requirements  updated 
procedures  for  conducting  potency  tests 
for  serial  release  that  are  more 
economical,  more  humane,  and  more 
accurate  than  the  superseded  test 
procedures  in  measuring  the  quantity  of 
antigen  and  quality  of  these  products. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

'  This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et. 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  ofiicials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  9  CFR  part  113 
Animal  biologies. 

PART  113— STANDARD 
REQUIREMENTS 

Accordingly,  title  9,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  part  113 
will  continue  to  read  as  follows: 

Authority:  21  U.S.C.  151-159:  7  CFR  2.17, 
2.15,  and  371.2(d). 

2.  In  §  113.108,  paragraph  (c),  is 
revised  to  read  as  follows: 

§  113.108  Clostridium  Novyi  Bacterin- 
Toxoid. 

***** 

(a)  *  *  * 

(b)  *  *  * 

(c)  Potency  test  Bulk  or  final 
container  samples  of  completed  product 
from  each  serial  shall  be  tested  for 
potency  using  the  Alpha  toxin- 
neutralization  test  provided  in  this 
paragraph. 

(1)  When  used  in  this  test,  the 
following  words  and  terms  shall  mean: 

(i)  International  antitoxin  unit  (I.U.) 
That  quantity  of  Alpha  Antitoxin  which 
reacts  with  Lo  and  L-h  doses  of 
Standard  Toxin  according  to  their 
definitions. 

(ii)  Lo  dose.  The  largest  quantity  of 
toxin  which  can  be  mixed  with  one  unit 
of  Standard  Antitoxin  and  not  cause 
sickness  or  death  in  injected  mice. 

(iii)  L-\-  dose.  The  smallest  quantity  of 
toxin  which  can  be  mixed  with  one  unit 
of  Standard  Antitoxin  and  cause  death 
in  at  least  80  percent  of  injected  mice. 

(iv)  Standard  antitoxin.  The  Alpha 
Antitoxin  preparation  which  has  been 
standardized  as  to  antitoxin  unitage  on 
the  basis  of  the  International 
Clostridium  novyi  Alpha  Antitoxin 
Standard  and  which  is  either  supplied 
by  or  acceptable  to  the  Animal  and 
Plant  Health  Inspection  Service.  The 


antitoxin  unit  value  shall  be  stated  on 
the  label. 

(v)  Standard  toxin.  The  Alpha  toxin 
preparation  which  is  supplied  by  or  is 
acceptable  to  the  Animal  and  Plant 
Health  Inspection  Service. 

(vi)  Diluent  The  solution  used  to 
make  proper  dilutions  prescribed  in  this 
test.  Such  solutions  shall  be  made  by 
dissolving  1  gram  of  peptone  and  0.25 
gram  of  sodium  chloride  in  each  100  ml 
of  distilled  water;  adjusting  the  pH  to 
7.2;  autoclaving  at  121  *C  for  25  minutes; 
and  storing  at  4  *C  until  used. 

(2)  Each  of  at  least  eight  rabbits  of  » 
strain  acceptable  to  the  Animal  and 
Plant  Health  Inspection  Service,  each 
weighing  4-8  pounds,  shall  be  injected 
subcutaneously  with  not  more  than  half 
of  the  recommended  cattle  dose. 
Provided,  That,  if  the  product  is 
recommended  only  for  sheep,  half  of  the 
recommended  sheep  dose  shall  he  used. 
A  second  dose  shall  be  given  not  less 
than  20  days  nor  more  than  23  days  after 
the  first  dose. 

(3)  Fourteen  to  seventeen  days  after 
the  second  dose,  all  surviving  rabbits 
shall  be  bled,  and  the  serum  tested  for 
antitoxin  content. 

(i)  At  least  seven  rabbits  are  required 
to  make  an  acceptable  serum  pool. 

(ii)  Equal  quantities  of  serum  fi'om 
each  rabbit  shall  be  combined  and 
tested  as  a  single  pooled  serum. 

(iii)  If  less  than  seven  rabbits  are 
available,  the  test  is  invalid  and  shall  be 
repeated:  Provided,  That,  if  the  test  is 
not  repeated,  the  serial  shall  be  declared 
unsatisfactory. 

(4)  The  antitoxin  content  of  the  rabbit 
serums  shall  be  determined  by  the 
serum  neutralization  test  as  follows: 

(i)  Make  a  dilution  of  Standard 
Antitoxin  to  contain  0.1  International 
Unit  of  antitoxin  per  ml. 

(ii)  Make  a  dilution  of  Standard  Toxin 
in  which  0.1  Lo  dose  is  contained  in  a 
volume  of  1  ml  or  less.  Make  a  second 
dilution  of  Standard  Toxin  in  which  0.1 
L-t-  dose  is  contained  in  a  volume  of  1 
ml  or  less. 

(iii)  Combine  0.1  International  Unit  of 
Standard  Antitoxin  with  0.1  Lo  dose  of 
diluted  Standard  Toxin  and  combine  0.1 
International  Unit  of  Standard  Antitoxin 
with  0.1  L-l-  dose  of  diluted  Standard 
Toxin.  Each  mixture  is  adjusted  to  a 
final  volume  of  2.0  ml  with  diluent. 

(iv)  Combine  0.1  Lo  dose  of  diluted 
Standard  Toxin  with  a  0.2  ml  volume  of 
undiluted  serum.  The  mixture  is 
adjusted  to  a  final  volume  of  2.0  ml  with 
diluent. 

(v)  Neutralize  all  toxin-antitoxin 
mixtures  at  room  temperature  for  1  hour 
and  hold  in  ice  water  imtii  injections  of 
mice  can  be  made. 
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(vi)  Five  Swiss  white  mice,  each 
weighing  16-20  grams,  shall  be  used  for 
each  toxin-antitoxin  mixture.  A  dose  of 
0.2  ml  shall  be  injected  intravenously 
into  each  mouse.  Conclude  the  test  72 
hours  post  injection  and  record  all 
deaths. 

(5)  Test  Interpretation  shall  be  as 
follows: 

(i)  If  any  mice  inoculated  with  the 
mixture  of  0.1  International  Unit  of 
Standard  Antitoxin  and  0.1  Lo  doses  of 
Standard  Toxin  die,  the  results  of  the 
serum  neutralization  test  are 
inconclusive  and  shall  be  repeated: 
Provided,  That,  if  the  test  is  not 
repeated,  the  serial  shall  be  declared 
unsatisfactory. 

(ii)  If  less  than  80  percent  of  the  mice 
inoculated  with  the  mixture  of  0.1 
International  Unit  of  Standard  Antitoxin 
and  0.1  L-f-  doses  of  Standard  Toxin  die, 
the  results  of  the  serum  neutralization 
test  are  inconclusive  and  shall  be 
repeated:  Provided,  That,  if  the  test  is 
not  repeated,  the  serial  shall  be  declared 
unsatisfactory. 

(iii)  If  any  mice  inoculated  with  the 
mixture  of  0.2  ml  undiluted  serum  with 
0.1  Lo  dose  of  Standard  Toxin  die,  the 
serum  is  considered  to  contain  less  than 
0.50  International  Units  per  ml. 

(iv)  If  the  single  pooled  serum  from 
seven  or  more  rabbits  contains  less  than 
0.5  International  Unit  per  ml.  the  serial 
is  unsatisfactory. 

3.  In  §  113.100,  paragraph  (c),  is 
revised  to  read  as  follows: 

$  1 13.109  Ctostridhnn  Sordellii  Bacterin- 
Toxold. 

*  •  *  *  • 

(a)  *  *  * 

(b)  •  *  * 

(c)  Potency  test  Bulk  or  final 
container  samples  of  completed  product 
from  each  serial  shall  be  tested  for 
potency  using  the  toxin-neutralization 
test  provided  in  this  paragraph. 

(1)  When  used  in  this  test,  the 
following  words  and  terms  shall  mean: 

(i)  International  antitoxin  unit.  (I.U.) 
That  quantity  of  antitoxin  which  reacts 
with  I^  and  L-(-  doses  of  Standard 
Toxin  according  to  their  definitions. 

(ii)  Lo  dose.  The  largest  quantity  of 
toxin  which  can  be  mixed  with  one  unit 
of  Standard  Antitoxin  and  not  cause 
sickness  or  death  in  injected  mice. 

(iii)  L+  dose.  The  smallest  quantity  of 
toxin  which  can  be  mixed  with  one  unit 
of  Standard  Antitoxin  and  cause  death 
in  at  least  80  percent  of  injected  mice. 

(iv)  Standard  antitoxin.  The  antitoxin 
preparation  which  has  been 
standardized  as  to  antitoxin  unitage  on 
the  basis  of  the  International 
Clostridium  sordellii  Antitoxin  Standard 
and  which  is  either  supplied  by  or 


acceptable  to  the  Animal  and  Plant 
Health  Inspection  Service.  The  antitoxin 
unit  value  shall  be  stated  on  the  label. 

(v)  Standard  toxin.  The  toxin 
preparation  which  is  supplied  by  or  is 
acceptable  to  the  Animal  and  Plant 
Health  Inspection  Service. 

(vi)  Diluent.  The  solution  used  to 
make  proper  dilutions  prescribed  in  this 
test.  Such  solutions  shall  be  made  by 
dissolving  1  gram  of  peptone  and  0.25 
gram  of  sodium  chloride  in  each  100  ml 
of  distilled  water,  adjusting  the  pH  to 
7.2;  autoclaving  at  121  "C  for  25  minutes; 
and  storing  at  4  *C  until  used. 

(2)  Each  of  at  least  eight  rabbits  of  a 
strain  acceptable  to  the  Animal  and 
Plant  Health  Inspection  Service,  each 
weighing  4-8  pounds,  shall  be  injected 
subcutaneously  with  not  more  than  half 
of  the  recommended  cattle  dose: 
Provided,  That,  if  the  product  is 
recommended  only  for  sheep,  half  of  the 
recommended  sheep  dose  shall  be  used. 
A  second  dose  shall  be  given  not  less 
than  20  days  nor  more  than  23  days  after 
the  first  dose. 

(3)  Fourteen  to  seventeen  days  after 
the  second  dose,  all  surviving  rabbits 
shall  be  bled,  and  the  serum  tested  for 
antitoxin  content. 

(i)  At  least  seven  rabbits  are  required 
to  make  an  acceptable  serum  pool. 

(ii)  Equal  quantities  of  serum  fi-om 
each  rabbit  shall  be  combined  and 
tested  as  a  single  pooled  serum. 

(iii)  If  less  than  seven  rabbits  are 
available,  the  test  is  invalid  and  shall  be 
repeated:  Provided.  That,  if  the  test  is 
not  repeated,  the  serial  shall  be  declared 
unsatisfactory. 

(4)  The  antitoxin  content  of  the  rabbit 
serums  shall  be  determined  by  the 
serum  neutralization  test  as  follows: 

(i)  Make  a  dilution  of  Standard 
Antitoxin  to  contain  1.0  international 
unit  of  antitoxin  per  ml. 

(ii)  Make  a  dilution  of  Standard  Toxin 
in  which  1.0  Lo  dose  is  contained  in  a 
volume  of  1  ml  or  less.  Make  a  second 
dilution  of  Standard  Toxin  in  which  1.0 
L-i-  dose  is  contained  in  a  volume  of  1 
ml  or  less. 

(iii)  Combine  1.0  International  Unit 
Standard  Antitoxin  with  1.0  Lo  dose  of 
diluted  Standard  Toxin  and  combine  1.0 
International  Unit  of  Standard  Antitoxin 
with  1.0  L+  dose  of  diluted  Standard 
Toxin.  Each  mixture  is  adjusted  to  a 
final  volume  of  2.0  ml  with  diluent. 

(iv)  Combine  1.0  Lo  dose  of  diluted 
Standard  Toxin  with  a  1.0  ml  volume  of 
imdiluted  serum.  This  mixture  is 
adjusted  to  a  final  volume  of  2.0  ml  with 
diluent 

(v)  Neutralize  all  toxin-antitoxin 
mixtures  at  room  temperature  for  1  hour 
and  hold  in  ice  water  until  injections  of 
mice  can  be  made. 


(vi)  Five  Swiss  white  mice,  each 
weighing  16-20  grams,  shall  be  used  for 
each  toxin-antitoxin  mixture.  A  dose  of 
0.2  mi  shall  be  injected  intravenously 
into  each  mouse.  Conclude  the  test  72 
hours  post  injection  and  record  all 
deaths. 

(5)  Test  Interpretation  shall  be  as 
follows: 

(i)  If  any  mice  inoculated  with  the 
mixture  of  1.0  International  Unit  of 
Standard  Antitoxin  and  1.0  Lo  doses  of 
Standard  Toxin  die,  the  results  of  the 
serum  neutralization  test  are 
inconclusive  and  shall  be  repeated; 
Provided,  That,  if  the  test  is  not 
repeated,  the  serial  shall  be  declared 
unsatisfactory. 

(ii)  If  less  than  80  percent  of  the  mice 
inoculated  with  the  mixture  of  1.0 
International  Unit  of  Standard  Antitoxin 
and  1.0  L-f-  doses  of  Standard  Toxin  die, 
the  results  of  the  serum  neutralization 
test  are  inconclusive  and  shall  be 
repeated:  Provided,  That,  if  the  test  is 
not  repeated,  the  serial  shall  be  declared 
unsatisfactory. 

(iii)  If  any  mice  inoculated  with  the 
mixture  of  1.0  ml  imdiluted  serum  with 
1.0  Lo  dose  of  Standard  Toxin  die,  the 
serum  is  considered  to  contain  less  than 
1.0  International  Units  per  ml. 

(iv)  If  the  single  pooled  serum  from 
seven  or  more  rabbits  contains  less  than 
1.0  International  Unit  per  mi,  the  serial 
is  unsatisfactory. 

4.  In  S  113.114,  paragraph  (c),  is 
revised  to  read  as  follows; 

§  1 13.1 14  Tetanus  Toxoid. 

«  *  *  *  « 

(a)  *  *  * 

(b)  *  •  * 

(c)  Potency  test  Bulk  or  final 
container  samples  of  completed  product 
from  each  serial  shall  be  tested  for 
potency.  A  group  of  10  guinea  pigs 
consisting  of  an  equal  number  of  males 
and  females  weighing  450  to  550  grams 
shall  each  be  injected  subcutaneously 
with  0.4  of  the  largest  dose 
recommended  on  the  product  labels. 

(1)  Six  weeks  after  injection,  all 
surviving  guinea  pigs  shall  be  bled  and 
equal  portions  of  serum,  but  not  less 
than  0.5  ml  firom  each,  shall  be  pooled. 
For  a  valid  test,  the  pool  shall  contain 
the  serum  fium  at  least  eight  animals. 

(2)  The  antitoxin  titer  of  the  pooled 
serum  shall  be  determined  in  antitoxin 
units  (A.U.)  per  ml  using  an  enzyme- 
linked  immunosorbent  assay  method 
acceptable  to  the  Animal  and  Plant 
Health  Inspection  Service. 

(3)  If  the  antitoxin  titer  of  the  serum 
pool  is  at  least  2.0  A.U.  per  ml,  the  serial 
is  satisfactory.  If  the  antitoxin  titer  of 
the  serum  pool  is  less  than  2.0  A.U.  per 
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ml.  the  serial  may  be  retested  by  the 
following  procedure:  Provided,  That,  if 
the  serial  is  not  retested,  it  shall  be 
declared  unsatisfactory. 

(4)  For  serials  in  which  the  serum  pool 
contains  less  than  2.0  A.U.  per  ml,  the 
individual  serum  that  constituted  the 
pool  may  be  tested  by  the  enzyme- 
linked  immunosorbent  assay.  If  at  least 
80  percent  of  the  individual  serums  have 
an  antitoxin  titer  of  at  least  2.0  A.U.  per 
ml,  the  serial  is  satisfactory.  If  less  than 
80  percent  of  the  individual  serums  have 
an  antitoxin  titer  of  at  least  2.0  A.U.  per 
ml,  the  serial  may  be  retested  in  10 
guinea  pigs  using  the  procedure 
described  in  (c)  (1)  and  (2)  above.  The 
antitoxin  titer  of  the  pooled  serum  from 
the  guinea  pigs  used  in  the  retest  shall 
be  averaged  with  the  antitoxin  level  of 
the  pooled  serum  from  the  initial  test.  If 
the  average  of  the  two  pools  is  at  least 
2.0  A.U.  per  ml,  the  serial  is  satisfactory. 
If  the  average  of  the  two  pools  is  less 
than  2.0  A.U.  per  ml,  the  serial  is 
unsatisfactory  and  shall  not  be  retested 
further. 

Done  in  Washington,  DC,  this  6th  day  of 
August  1991. 
lames  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  91-18960  Filed  8-8-91;  8:45  am] 
BHXJNG  CODE  S410-10-M 


9  CFR  Part  166 
[Docket  No.  90-250] 

Swina  Health  Protection 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the  Swine 
Health  Protection  regulations  by 
removing  North  Dakota  from  the  list  of 
States  that  prohibit  garbage  feeding. 
This  action  is  necessary  to  reflect 
changes  in  the  status  of  North  Dakota, 
and  thereby  facilitate  the  administration 
of  the  Swine  Health  Protection 
regulations. 

EFFECTIVE  DATE:  September  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Delorias  M.  Lenard,  Senior  Staff 
Veterinarian,  Swine  Diseases  Staff,  VS, 
APHIS.  USDA,  room  736-A.  Federal 
Building,  6505  Belcrest  Road, 

Hyattsville,  MD  20782,  301-436-7767. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Swine  Health  Protection 
regulations  (contained  in  9  CFR  part  166 
and  referred  to  below  as  the  regulations) 
were  established  under  the  Swine 


Health  Protection  Act  (contained  in  7 
U.S.C.  3801  et  seq.,  and  referred  to 
below  as  the  Act).  The  Act  and  the 
regulations  contain  provisions 
concerning  the  treatment  of  garbage  to 
be  fed  to  swine  and  the  feeding  of  that 
garbage  to  swine.  These  provisions 
operate  as  safeguards  against  the  spread 
of  certain  swine  diseases  in  the  United 
States. 

Some  States  prohibit  the  feeding  of 
garbage  to  swine.  Other  States  permit 
the  feeding  of  treated  garbage  to  swine. 
North  Dakota  is  currently  listed  in 
§  166.15(b)  as  a  State  that  permits  the 
feeding  of  treated  garbage  to  swine. 
However,  North  Dakota  law  now 
prohibits  the  feeding  of  garbage  to 
swine.  We  are  therefore  removing  it 
from  the  list  of  States  in  S  166.15(b)  and 
adding  it  to  the  list  of  States  in 
§  166.15(a)  that  prohibit  the  feeding  of 
garbage  to  swine.  This  action  amends 
the  regulations  to  accurately  reflect 
North  Dakota’s  garbage  feeding  status. 

North  Dakota  remains  on  the  list  of 
States  in  §  166.15(c)  that  have  primary 
enforcement  responsibility  under  the 
Act. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based  enterprise 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

This  action  simply  reflects  changes 
that  North  Dakota  has  already  made  by 
statute  with  respect  to  Swine  Health 
Protection. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

Effective  Date 

We  are  taking  this  action  to  update 
our  regulations  with  respect  to  changes 
that  have  already  occurred  in  North 
Dakota's  law  regarding  the  feeding  of 


garbage  to  swine.  It  does  not  appear 
that  public  participation  in  this 
rulemaking  proceeding  would  make 
additional  relevant  information 
available  to  the  Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  we  Bnd  upon  good  cause  that 
prior  notice  and  other  public  procedures 
with  respect  to  this  rule  are 
impracticable  and  unnecessary;  we  also 
find  good  cause  for  making  this  rule 
elective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1980  (44  IJ.S.C.  3501  et 
seq). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  9  CFR  Part  166 

African  swine  fever.  Animal  diseases, 
Food-and-mouth  disease.  Garbage,  Hog 
cholera.  Hogs,  Reporting  and 
recordkeeping  requirements.  Swine 
vesicular  disease.  Vesicular  exanthema 
of  swine. 

PART  166— SWINE  HEALTH 
PROTECTION 

Accordingly,  9  CFR  part  166  is 
amended  as  follows: 

1.  The  authority  citation  for  part  166 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  3802.  3803,  3804.  3808, 
3809,  3811;  7  CFR  2.17,  2.51,  and  3712(d). 

§  166.15  [Amended] 

2.  Paragraph  (b)  of  8  166.15  is 
amended  by  removing  “North  Dakota,". 

3.  Paragraph  (a)  of  8  166.15  is 
amended  by  adding  "North  Dakota," 
immediately  after  "New  York,”. 

Done  in  Washington,  DC,  this  6th  day  of 
August  1991. 

James  W.  Glosser, 

A  dministrator.  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  91-18959  Filed  8-8-91;  8:45  amj 
BILUNQ  COOC  M10-S4-M 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  52, 71, 170,  and  171 
RIN  3150-AD87 

Revision  of  Fee  Schedules;  100%  Fee 
Recovery,  Correction 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule,  correction. 

summary:  This  document  corrects  a 
final  rule  appearing  in  the  Federal 
Register  on  July  la  1991  (56  FR  31472), 
that  amended  the  regulaHons  governing 
the  licensing,  inspection,  and  annual 
fees  charged  to  Nuclear  Regulatory 
Commission  licensees.  This  action  is 
necessary  to  correct  several  errors  that 
occurred  in  final  document  preparation 
and  printing. 

EFFECTIVE  DATE:  August  9, 1991. 

FOR  FURTHER  INFOfUNATION  CONTACT: 

C.  fames  Holloway.  Jr.,  Office  of  the 
Controller,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
telephone  301-492-4301. 

1.  On  page  31466,  first  column,  first 
paragraph  under  item  3,  fourth  line. 
“$28.4  million"  should  read  "$33.3 
million." 

2.  On  page  31486,  second  column, 
third  paragraph  under  item  b,  first  line. 
“$28.4  million"  should  read  “^3.3 
million.” 

3.  On  page  31487,  first  column,  in  the 
last  full  paragraph,  the  introductory 
phrase  should  appear  in  italics  as 
follows: 

“Activities  and  budgeted  costs  not 
currently  assessed  10  CFR  part  170 
licensing  and  inspection  f^s  based  on 
Commission  policy. " 

4.  On  page  31492,  table  IV,  the  direct 
FTE  under  the  program  element  total  for 
the  line  item  “Decommissioning”  which 
reads  “144"  should  be  revised  to  read 
“14.4.” 

5.  On  page  31492,  the  numbers  in  the 
entries  directly  following  table  IV  were 
not  properly  aligned.  These  numbers 
should  have  appeared  as  follows: 

$382.8  million  * 

—71.9  million 

$290.9  million 


6.  On  page  31495,  the  headings  to 
table  VI  should  be  corrected  to  appear 
in  the  same  manner  as  the  headings  for 
table  VII.  Specific  changes  are  as 
follows: 

a.  The  word  ‘Total"  should  appear 
over  the  first  and  second  columns 
entitled  “Program  support  $K"  and 
“FTE.” 


b.  The  words  "Allocated  to  fuel 
facility”  should  appear  over  the  third 
and  fourth  columns. 

c.  The  subheading  for  column  three 
should  read  "Prowam  Support  $K.” 

d.  The  subheading  for  column  four 
should  read  "FTE." 

7.  On  page  31495,  the  numbers  in  the 
entries  directly  following  table  VI  were 
not  properly  aligned.  These  numbers 
should  have  appeared  as  follows: 

$13.3  million  * 

—2.7  million 

$10.6  million 


8.  On  page  31495,  in  table  VII,  dollar 
signs  should  appear  before  the  totals  of 
$3,372,  $1,973,  $3,034,  $4,183,  and  $27.2. 

9.  On  page  31496,  in  the  table  at  the 
top  of  the  page,  dollars  signs  should 
appear  before  the  subtotals  $936,  $3,222. 
$4,158,  and  $1,080  and  the  totals  $3,186, 
$7,452,  and  $10,638. 

10.  On  page  31504,  §  170.31,  fee 
category  15.  the  introductory  text  of  item 
15c  should  be  revised  to  read: 

“c.  All  other  export/import  licenses/ 
approvals.” 

11.  On  page  31506,  §  171.15(d),  in  the 
second  line,  the  word  “and"  should  be 
removed.  As  correctly  revised 

§  171.15(d)  reads  as  follows: 

“(d)  The  FY 1991  part  171  annual  fees 
for  operating  por/er  reactors  are  as 
follows:” 

Dated  at  Rockville.  Maryland,  this  2d  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Chilk, 

Secretary  of  the  Commission. 

(FR  Doc.  91-18871  Filed  8-8-91;  8:45  am] 
BILLmQ  CODE  7S90-0t-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Loan  Interest  Rates 

AGENCY:  National  Credit  Union 

Administration. 

action:  Final  rule. 

summary:  The  current  18  percent  per 
year  Federal  credit  union  loan  rate 
ceiling  is  scheduled  to  revert  to  IS 
percent  on  September  9, 1991,  unless 
otherwise  provided  by  the  NCUA  Board. 
A 15  percent  ceiling  would  restrict 
certain  categories  of  credit  and 
adversely  affect  the  financial  condition 
of  a  number  of  Federal  credit  unions.  At 
the  same  time,  prevailing  market  rates 
and  economic  conditions  do  not  justify  a 
rate  higher  than  the  current  18  percent 


ceiling.  Accordingly,  the  NCUA  Board 
hereby  continues  an  18  percent  Federa 
credit  union  loan  rate  ceiling  for  the 
period  from  September  8, 1991  through 
March  8, 1993.  Loans  and  line  of  credit 
balances  existing  prior  to  May  15, 1987 
may  continue  to  bear  their  contractual 
rate  of  interest,  not  to  exceed  21  percent. 
Further,  the  NCUA  Board  is  prepared  to 
reconsider  the  18  percent  ceiling  at  any 
time  should  changes  in  economic 
conditions  warrant. 

EFFECTIVE  DATE:  September  9, 1991. 
ADDRESSES:  National  Credit  Union 
Administration,  1776  G  Street  NW.. 
Washington,  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  H.  Bradford,  Chief  Economist  at 
the  above  address.  Telephone  number: 
(202)  682-9621. 

SUPPLEMENTARY  INFORMATION: 
Backgroimd 

Public  Law  96-221,  enacted  in  1979, 
raised  the  loan  interest  rate  ceiling  for 
Federal  credit  unions  hrom  1  percent  per 
month  (12  percent  per  year)  to  15 
percent  per  year.  It  also  authorized  the 
NCUA  Board  to  set  a  higher  limit,  after 
consultation  with  Congress,  the 
Department  of  the  Treasury,  and  other 
Federal  financial  agencies,  for  a  period 
not  to  exceed  18  months,  if  the  Board 
should  determine  that:  (i)  Money  market 
interest  rates  have  risen  over  the 
preceding  six  months;  and  (ii)  prevailing 
interest  rate  levels  threaten  the  safety 
and  soundness  of  individual  credit 
unions  as  evidenced  by  adverse  trends 
in  growth,  liquidity,  capital,  and 
earnings. 

On  December  3, 1980,  the  NCUA 
Board  determined  that  the  foregoing 
conditions  had  been  met.  Accordingly, 
the  Board  raised  the  loan  ceiling  for  9 
months  to  21  percent.  In  the  unstable 
environment  of  the  first  half  of  the 
1980’s,  the  NCUA  extended  the  21 
percent  ceiling  four  additional  times.  On 
March  11, 1987,  the  NCUA  Board 
lowered  the  loan  rate  ceiling  from  21 
percent  to  18  percent  efiective  May  15. 
1987.  This  action  was  taken  in  an 
environment  of  falling  market  interest 
rates  from  1980  to  early  1987.  See  Table 
I. 

The  Board  felt  the  18  percent  ceiling 
would  fully  accommodate  an  inflow  of 
liquidity  into  the  system,  preserve 
flexibility  in  the  system  so  that  credit 
unions  could  react  to  any  adverse 
economic  developments,  and  would 
ensure  that  any  increase  in  the  cost  of 
funds  would  not  impinge  on  earnings  of 
Federal  credit  unions. 

The  NCUA  Board  would  prefer  not  to 
set  loan  interest  rate  ceilings  for  Federal 
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credit  unions.  In  the  final  analysis  the 
market  sets  the  rates.  The  Board 
supports  free  lending  markets  and  the 
ability  of  Federal  cr^it  union  boards  of 
directors  to  establish  loan  rates  that 
reflect  current  maricet  conditions  and 
the  interests  of  credit  union  members. 
Congress  has,  however,  imposed  loan 
rate  ceilings  since  1934.  In  1979  Cottgress 
set  the  ceiling  at  15  percent  but 
authorized  <he  NCUA  Board  to  set  a 
ceiling  in  excess  of  15  percent  if  the 
Board  can  justify  it.  The  following 
analysis  justiHes  a  ceiling  above  15 
percent,  ^t  at  the  same  time  does  not 
support  a  ceiling  above  the  current  16 
percent.  The  Board  is  prepared  to 
reconsider  this  action  at  any  time  should 
changes  in  economic  conditions 
warrant 

justificalien  for  a  CeiUng  No  Higher  than 
18  Pnoent 

Table  I  shows  interest  rates  on  Prime 
Rate  loans,  3-nionth  Treasury  Bills,  3- 
year  Treasury  securities  and  30-year 
Treasury  bonds,  from  Dec^ber  1965 
through  December  1990,  and  monthly 
rates  for  the  first  six  months  of  1991. 
Clearly,  interest  rates  fluctuate.  But  with 
generally  declining  market  interest  rates 
since  1988,  which  in  turn  afreet  credit 
union  cost  of  funds,  there  is  no 
justification  for  raising  the  current  loan 
ceiling  above  18  percent. 


Table  I.— Selected  Market  Interest 
Rates 


Prlmo 

rate 

Treasury  securities 

December  of 

3- 

month 

3-year 

30- 

year 

1965 . J 

4.92: 

4.38 

4.79 

re-TB . 

6.92 : 

4.87 

5  75 

1975 . . . 

7.26 

5.44 

7.43 

1960 . . . . 

20.35! 

15.49 

13.65 

12.40 

1965 . . . 

9.50 

7.10 

840 

9.54 

1986 . . 

7.50: 

5.53 

6.43 

7.37 

1987 . . . 

8.75 

S.77 

8.13 

9.12 

1988 . . . 

10.50 

6.07 

9.11 

9.01 

1989 . . 

10.50 

7.63 

7.77 

7.90 

1990 . . . 

10.00: 

6.74 

7.47 

8.24 

Janu^  1991 . 

9.52 

8.22 

7.38 

6.27 

Pebruary . 

9.05 

5.94 

7.06 

603 

March . 

9.00 

8.91 

7.35 

e.» 

April . 

9.00 

5.65 

7.23 

8.21 

Table  1.— Selected  Market  Interest 
Rates — Continued 


December  of 

Prime 

rate 

1  Treasury  securities 

3- 

morrth 

3-yeaf 

30- 

year 

May . j 

8.50 

8.50 

5.46 

5.57 

7.12 

7.39 

6.27 

6.47 

Jurie . .| 

Sourco;  Fedstal  Reserve  System. 


From  March  1987,  when  an  18  percent 
ceiling  was  first  established,  short  and 
intermediate  rates  rose,  irregularly, 
about  300  basis  points  over  the  next  two 
years,  peaking  in  March  1969.  Thirty- 
year  rates  rose  about  160  basis  points 
over  the  same  period,  fai  the  2V4  years 
since  March  1989  sU  rates  have  cycled 
down  to  near  their  March  1987  levels. 

If  credit  unions  were  able  to  live  with 
an  18  percent  loan  ceiling  under  the 
market  interest  rate  conditions  of  1988 
and  1969,  they  should  be  able  to  operate 
proHtably  with  market  rates  which  are 
below  those  levels  currently. 

Justification  for  a  Ceiling  Above  15 
Percent 

On  the  other  hand,  a  ceiling  above  15 
percent  is  necessary.  A  drop  in  the  loan 
ceiling  to  15  percent  coidd  threaten  the 
safety  and  soundness  of  many  credit 
unions  by  giving  rise  to  adverse  trends 
in  growth  and  earnings. 

With  all  interest  rates  rising  in  June 
1991  and  the  prospect  of  rising  interest 
rates  over  the  next  yean  with  declining 
earning  spreads;  with  a  sizeable  number 
of  credit  unions  showing  losses  and  the 
need  to  charge  relatively  high  rales  on 
unsecured  loans  (including  credit  card 
loans)  because  of  high  costs:  with  high 
losses  associated  with  these  loans,  all  of 
these  Actors  combine  to  argue  against 
allowing  the  ceiling  to  drop  to  15 
percent. 

Market  Interest  Rate  Trends 

As  noted  above,  market  interest  rates 
have  been  in  an  irregular  downtrend  for 
over  two  years,  and  particularly  the  past 
year.  However,  this  is  about  to  change. 
The  economy  is  near  the  bottom  of  its 
current  economic  cycle.  All  major 
economic  indicators  point  to  the  fact 


that  the  recovery  from  the  1990-1991 
recession  is  about  to  begin.  That  means 
upward  pressure  on  interest  rates,  and 
May  1991  may  have  been  the  trough  for 
this  cycle  on  short  term  rates.  The 
intermediate  3-ycar  securities  and  the 
30-year  bond  rates  troughed  earlier,  in 
February. 

Rates  were  up  across  the  board  in 
June.  As  evidence  of  recovery  mounts  in 
the  second  half  of  1991.  the  Federal 
Reserve  will  probably  allow  rates  to 
move  back  up.  We  can  look  for  rates  in 
the  short  term  area  of  6%  to  7  percent 
by  Spring  of  1992  and  long  term  rates  of 
8%  to  9percent  or  more  by  then.  (The 
long  rates  should  drop  ba^  later  next 
year  as  the  numbers  show  that  inflation 
is  under  oontroU- 

Furthermore,  despite  the  downtrend  in 
rates  the  past  two  years,  and  e^>ecially 
the  past  year,  they  are  still  higher  today 
(except  for  3  month  Treasury  bills)  than 
they  were  when  the  Board  acted  in 
March  1987  to  establish  an  18  percent 
ceiling.  With  the  prospect  that  rates  will 
likely  rise  from  here  for  a  year  or  so,  a 
lower  loan  ceiling  could  jeopardize 
credit  union  groi^  and  earnings. 

Growth 

Federal  medit  union  growth  has 
slowed  significantly  the  past  few  years. 
Following  share  and  asset  growth  rales 
of  over  20  percent  in  1985  and  1986, 
Federal  credit  union  share  growth 
slowed  to  5  percent  in  1986,  rising 
slightly  faster  at  7.5  percent  in  1990. 
Asset  growth  slowed  to  5.3  percent  in 
1989,  rising  slightly  faster  at  7.8  percent 
in  1990. 

Earnings 

Earning  margins  of  Federal  credit 
unions  have  declined  somewhat  over 
the  past  five  3rears: 

•  Despite  the  decline  in  the  cost  of 
funds  of  Federal  credit  unions  in  recent 
years,  spreads  have  declined.  Since 
1985,  gross  spreads  have  fallen  by  41 
basis  points  and  net  spreads  by  16  basis 
points.  See  Table  U.  Both  gross  and  net 
spreads  have  essentially  levelled  out  the 
past  three  years,  but  gross  spreads  are 
still  very  close  to  their  1968  lows  and  net 
spreads  are  dose  to  their  T987  lows. 


Table  II.— Federal  Cremt  Union  Spreads  December  1985-1990 


Jmne 


1965 

1986  j 

1987 

1988  3 

1969 

1998. 

Return  or«: 

•1 

J 

13.52% 

1 

12.68% 

11.58%  1 

11,32% 

11.43% 

11.49% 

9.47 

7.94 

7.67 

7.65 

6.43 

694 

12.18 

10.91 

10.11 

10,02 

10.48 

10.35 

Gross  aahim  on  total  Assets . . . . . . 

1166 

10,30- 

9.64 

9.95- 

10.00 

9.86 

Cost  of  total  Asaals . . . . . : 

7.23% 

€.37% 

5»%  ! 

S.60% 

S.08% 

S.90% 

37B30 
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Table  II.— Federal  Credit  Union  Spreads  December  1985-1990 — Continued 


June 

1985 

1986 

1987 

1988 

1989 

1990. 

(Basis  Points  Prom  Here  Dovm) 


437 

337 

48 

402 

315 

55 

399 

308 

46 

395 

309 

52 

402 

321 

24 

396 

321 

29 

+Other  Income . 

148 

142 

137 

138 

139 

138 

’  Net  spread  before  net  loan  charge  offs  and  interest  refunds,  and  before  statutory  reserve  transfers. 


•  Credit  union  losses  represent  a 
significant  and  growing  problems  that 
must  be  weighed  in  setting  a  loan  rate 
ceiling.  Table  III  shows  the  number  of 
credit  unions,  by  size,  experiencing 
losses  in  June  1989  and  December  1990. 
The  Jime  1989  data  were  used  to  help 
justify  the  last  extension  of  the  18 
percent  interest  rate  ceiling.  The  total 
number  has  increased  from  1,060  in  June 
1989,  a  total  of  11.8  percent  of  Federal 
credit  unions,  to  1,090  in  1990, 12.8 
percent  of  Federal  credit  unions.  Most 
credit  unions  with  negative  earnings  are 
small,  less  than  $10  million  in  assets. 
While  there  has  been  a  decline  in  the 
number  of  larger  credit  unions  showing 
negative  earnings,  there  has  been  a 
marked  increase  in  the  very  smallest 
credit  unions  (less  than  $1  million  in 
assets)  showing  losses.  These  credit 
unions  would  be  among  those  most 


adversely  affected  by  a  reduction  in  the 
interest  rate  ceiling  to  15  percent. 


Table  III.— Federal  Credit  Unions 
Experiencing  Losses 


Number  as  of 

Asset  size 

Jurte 

1989 

Dec. 

1990 

Change 

Less  than  $1 

million . 

387 

545 

+  158 

$1-2  million . 

168 

139 

-29 

$2-5  million . 

185 

172 

-13 

$5-10  miiSon . 

135 

99 

-36 

$10-20  ffliiriOfl . 

71 

69 

-2 

$20-50  million . 

73 

48 

-25 

$50  million  and 
over . 

41 

18 

-23 

Total . 

1,060 

1,090 

+30 

In  summary,  declining  earning 
spreads,  and  a  sizeable  number  of  credit 


unions  showing  losses,  raise  a  warning 
flag  against  setting  the  loan  rate  ceiling 
too  low.  This  could  threaten  the  safety 
and  soundness  of  many  credit  unions  by 
reducing  their  flexibility. 

Table  IV  shows  the  number  of  Federal 
credit  unions  offering  selected  tjrpes  of 
loans  at  various  interest  rates.  Under  a 
grandfather  clause,  a  few  credit  imions 
still  have  on  the  books  loans  made  at 
rates  above  18  percent.  These  are  loan 
contracts  made  prior  to  May  15, 1987, 
when  the  ceiling  was  21  percent.  Since 
May  15, 1987,  no  new  loan  can  be  made 
at  a  rate  above  18  percent. 


Table  IV.— Distribution  of  Federal  Credit  Union  Loan  Interest  Rates 

[Number  of  credit  uruons  making  indicated  loans  at  Indicated  interest  rates! 


December  1990 


Rate 

Unsecured 

loens 

New  auto 
loarts 

Used  auto 
loans 

Fixed  rate 
first 

mortgages 

Tixed  rate 
SeCOTKt 
mortgages 

10.0%  or  less .  . 

59 

1978 

198 

126 

■II  1  ■■  I  M  II  1  H  1 

2626 

5362 

6246 

2342 

111  1 II  111  11  II  mim  1 

2738 

103 

744 

93 

I  1 11  I  jj  II  1  1  HWI 1 

1252 

8 

90 

11 

1 1 1  I  nn  III  1 1  II  nmH  1 

639 

4 

18 

4 

EBBSSi  B  !  1  1 BB  III  IB  B  B  BBBBI 1 

955 

9 

53 

7 

III  I  ii  III  11  B  i  pHHI  1 

6 

3 

4 

8 

2 

7,467 

7,353 

1,776 

2,585 

>  The  number  of  credit  unions  offering  the  loan  type  and  reporting  rates  charged.  Some  did  not  offer  the  loan  type  or  report  rates  accordingly,  the  totals  wilt  be 
less  than  the  nurTA>er  of  federal  credit  uniorrs  (8,511). 


Over  one-third  (2,852)  of  the  Federal 
credit  unions  that  oHer  unsecured 
personal  loans  charge  more  than  15 
percent  for  these  loans.  This  includes 
credit  card  lines  of  credit.  While  loan 
rates  are.  on  average,  lower  for  other 
types  of  loans,  a  few  credit  unions 
charge  rates  above  15  percent  for  these 
other  loans  as  well.  Credit  unions 
charging  between  15  and  18  percent  on 


loans  would  be  adversely  aflfected  by  a 
15  percent  ceiling. 

Efflciency  of  operations  is  an 
important  determinant  in  setting  a  loan 
rate.  Unfortunately,  some  inefflcient 
credit  unions — particularly  small  ones — 
could  be  forced  into  insolvency  with  a 
loan  ceiling  as  low  as  15  percent.  It 
would  place  severe  strains  on  a  large 
segment  of  the  credit  union  movement. 


Yet,  market  interest  rate  trends  do  not 
justify  a  rate  above  18  percent. 

In  conclusion,  the  NCUA  Board  has 
continued  the  Federal  credit  union  loan 
interest  rate  ceiling  of  18  percent  per 
year  for  the  period  from  ^ptember  9, 
1991  through  March  8, 1993. 

As  previously  indicated,  loans  and 
line  of  credit  balances  existing  on  or 
before  May  15, 1987  may  continue  to 
bear  their  contractual  rate,  not  to 
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exceed  21  peroent  Finally,  the  Board  is 
prepared  ta  reconsider  the  16  percent 
ceding  at  any  time  during  the  extension 
period  shoaid  changes  in  economic 
condhtioRS  warrant  it 

Regulatory  Procedures 
Administrative  Procederes  Act 

The  NC15A  Board  has  determined  that 
notice  and  public  comment  on  this  rule 
are  impractical  and  not  in  the  public 
interest,  5  II.S.C.  553(bXB).  Due  to  the 
need  for  a  planning  period  and  the 
threat  to  die  safety  and  soundness  of 
individual  credit  unions  with  insuIBctent 
flexibility  to  determine  loan  rates,  final 
action  on  the  loan  rate  ceiling  is 
necessary. 

Regulatory  Flexibility  Act 

For  the  same  reasons,  a  regulatory 
flexibdity  analysis  is  not  required,  5 
U.S.C.  d04(al.  However,  the  NCUA 
Board  has  considered  the  need  for  this 
nde.  and  the  alternatives,  as  set  forth 
above. 

Executive  Order  12612 
This  Final  rule  does  not  affect  state 
regulation  of  credit  unions,  it 
impfements  provisions  of  the  Federal 
Cr^t  UnioB  Act  appljringtmly  to 
Federal  Credit  Unions. 

List  of  Subjects  in  12  CFR  Part  701 
Credit  Unions,  Loan  interest  rates. 

By  the  National  Credit  Union 
Administration  fuly  18, 1991. 

Eflective  date  of  this  final  rule  is 
September  8, 1991. 

Becky  Baker, 

Secrtteay  of  the  Boon!. 

Accordingly,  NCUA  has  amended  its 
regulations  as  follows: 

PfkRT  TOWAMENOEO] 

1.  The  authority  citation  for  part  701  is 
continued  to  read  as  follows: 

Authority:  12  U.S.C.  17S2(5),  17SS.  1756, 

1757, 1759, 17ftla,  17Mb,  1786. 17M,  1782, 

1784, 1787, 1769. 1798,  and  Public  Uw  101-73. 
Section  7D1.6  is  also  authorized  by  15  U.S.C. 
3717.  Section  701.31  is  also  authorized  by  15 
U.S.C.  1601  et  eeq.,  42  U.S.C.  1961  and  42 
USjC.  3601-3610. 

2.  Section  701 .21(c3t7)  is  revised  to 
read  as  follows: 

§701.21  Loans  to  mambors  and  lines  Of 
credit  to  mentbers. 


(7)  Loam  mterest  rates — (i)  General 
Except  when  a  higher  maximum  rate  is 
provided  for  in  paragraph  (c3(7Xu)  of 
this  section,  a  Federal  credit  union  may 
extend  credit  to  its  members  at  rates  not 
to  exceed  15  percent  per  jpearon  the 


unpaid  balance  kichisive  of  all  finance 
charges.  VariaUe  rates  are  permitted  on 
the  condition  dud  the  Elective  rate  over 
the  tern  of  the  kran  (or  line  of  credit) 
does  not  exceed  the  maximum 
permissible  rate. 

(iij  Temporary  nrtes— (A)  21  percent 
maximum  rale.  Effective  from  December 
3, 1960  through  May  14, 1987,  a  Federal 
credit  union  may  extend  credit  to  its 
members  at  rates  not  to  exceed  21 
percent  per  year  on  the  unpaid  balance 
inclusive  of  aH  flnance  diarges.  Loans 
and  line  of  creiht  balances  existing  on  or 
before  May  14, 1987,  may  continue  to 
bear  rates  of  mterest  of  up  to  21  percent 
per  year  after  May  14, 1987. 

(B)  16  percent  maximum  rate. 

Effective  May  15, 1967,  a  Federal  credit 
union  may  extend  credit  to  its  members 
at  rates  not  to  exceed  18  percent  per 
year  on  the  unpaid  balance  inclusive  of 
all  finance  diarges. 

(Q  Expiration.  After  Mardi9. 1993,  or 
as  otherwise  wdered  by  the  NCUA 
Board,  the  maximum  rate  on  Federal 
credit  union  extensions  of  credit  to 
members  shall  revo-t  to  15  percent  per 
year.  Higher  rates  may,  however,  be 
charged,  in  accordance  with  paragraph 
(c](7)(4ij  (A)  and  (B)  of  this  section,  on 
loans  and  line  of  credit  balancas 
existing  on  or  before  March  9, 1993. 

*  «  *  •  « 

(FR  Doc.  n-ia07S  Filed  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSKW 

16  CFR  P«rt  1500 

Reloadable  Tube  Aerial  Shall 
Hreworks  Devices;  Final  Rule 

AQENCv:  Consumer  lYoduct  Safety 

Commission. 

action:  Final  Rule. 

SUMMANV:  The  Commission  is  amending 
its  fireworks  regulations  in  order  to  ban 
reloadable  tube  aerial  shdl  devices  with 
shells  larger  flian  1.75  inches  in  outer 
diameter.*  Requirraients  currently 
enforced  by  the  'Commission  'do  not 
adequately  address  the  risk  of  serious 
injury  pos^  by  these  fireworks  devices. 
No  voluntary  standard  relating  to  the 
risk  aH  injury  has  been  impleinented, 
benefits  of  die  regulation  bear  a 
reasonable  reUthmship  to  the  costs,  and 


‘  Ttie  CoramlMion  voted  to  issue  the  Hnal  rule  by 
a  Z-1  vote,  wMi  OoinmMeiwr  Carol  G.  Dbmtsm 
votbii  agtoMt  the  nila. ’Copies  of  the 
CommieeitNier's  stateaKnts  are  available  upon 
request  Irom  the  OfTice  oT  the  SecKtary.  Conaumer 
Pr^uct  Safety  CDtnmission,  Washington,  DC  20207; 
(301)  <fB2.aSDe. 


'ii^i 


the  regulation  impoees  Ike  least 
burdensome  requirement  that  prevents 
or  adequately  reduces  the  risk  ef  injury. 
The  Commission  is  issuing  this  rule 
under  the  authority  of  die  Federal 
Hazardous  Substances  Act. 

DATES:  This  rule  will  become  effective 
on  October  8, 1991,  and  wfll  apply  to 
reloadable  shell  firewoiks  devices  with 
sh^ls  larger  than  1.75  inches  in  outer 
diameter  that  are  imported  on  or  after 
that  date,  except  that  the  filing  of  proper 
objections  woidd  stay  provisions  to 
which  objections  are  directed. 

Adversely  affected  persems  have  until 
September  9, 1991  to  file  objections  to 
this  rule,  stating  reasonable  ^unds 
therefor,  and  to  request  a  public  hearing 
on  those  objections.  Objections  and 
requests  for  bearktgs  must  be  mailed  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission. 

Washington.  DC  20207,  or  delivered  to 
the  Office  of  the  Secretary,  room  420, 
5401  Westbard  Avenue,  Bethesda, 
Maryland. 

FOR  PURTNER  R1FORMATION  CONTACT. 

Susan  B.  Kyle,  Project  Manager, 
Directorate  for  Hralth  Sciences, 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207;  telephone  (301) 
492-6994. 

SUPPLEMENTARY  INFORMATION: 

A.  Badcs^oond 

Reloadable  tube  aerial  shell  fireworks 
devices  (also  referred  to  in  this  notice  as 
“reload^le  shell  devices")  typically 
consist  of  a  canfooard  laum^er  tube 
approximately  10  to  12  inclies  tall  and 
separate  diells  that  the  user  places 
in^e  of  die  tube.  The  user  ignites  die 
fuse  which  extonds  sU^idy  above  the 
top  of  the  tube,  and  the  stwU  is  projected 
ap;nT»cimatoIy  75  to  250  feet  in  the  air 
where  it  bursts  with  another  powder 
charge,  releasing  a  colmfol  etarburst. 
They  are  classified  by  the  Department  of 
Tranaportatioii  ("DOT")  M  Class  C 
common  fireworks  devices.  Class  C 
fireworks  devices  are  suitable  for  use  by 
consumers.  These  relosdable  shell 
devices  have  become  increasin^y 
popular  in  the  past  three  to  four  years. 
Four  nominal  sius  of  shells  are 
available  at  this  tone  for  consumer  use: 
1.5, 1.75,  2.0,  and  2.25  inohee  in  outer 
diameter.  This  amendment  concerns 
only  shells  that  are  larger  fhsm  1.75 
inches. 

The  Commission  has  received  reports 
of  thirt3Mnsiie  incidents  involving 
reloaded  skeBs  fiiat  have  ocemred 
since  1985.  A  majority  cf  incidents  tn 
which  the  sise  of  the  shefl  was  reported 
(23  of  81)  Involved  tiieins  largw  fiian  1.75 
inches.  Accorrfing  to  information  from 
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an  insurance  carrier,  detailed 
investigations  conducted  by  the 
Commission,  and  other  data  gathered  by 
the  Commission,  the  resulting  injuries 
have  been  severe  injuries  to  the  facial 
area,  particularly  to  eyes.  Injuries  have 
resulted  in  serious  bums  and  loss  or 
impairment  of  sight.  (See  Refs.  Nos.  1 
and  15.) 

The  Commission  regulates  fireworks 
devices  pursuant  to  the  provisions  of  the 
Federal  Hazardous  Substances  Act 
(“FHSA”),  15  U.S.C.  1261  et  seq.  Under 
current  regulations,  the  Commission  has 
declared  certain  specified  fireworks 
devices  to  be  "banned  hazardous 
substances.”  16  CFR  1500.17(a)  (3),  (8). 
and  (9).  Additional  regulations  prescribe 
the  requirements  that  fireworks  devices 
not  specifically  listed  as  banned  must 
meet  to  avoid  being  classified  as  banned 
hazardous  substances.  16  CFR  part  1507. 
Finally,  additional  Commission 
regulations  prescribe  specific  warnings 
required  on  various  legal  fireworks 
devices,  16  CFR  1500.14(b)(7),  and 
designate  the  size  and  location  of  these 
warnings.  16  CFR  1500.121.  Under  the 
Commission's  existing  regulations, 
reloadable  tube  aerial  shell  fireworks 
devices  that  comply  with  applicable 
requirements  are  not  banned  hazardous 
substances. 

On  July  31, 1990,  the  Commission 
issued  an  advance  notice  of  proposed 
rulemaking  (“ANPR”)  discussing  the 
hazard  presented  by  reloadable  shells 
larger  than  1.75  inches  in  diameter.  55 
FR  31069.  The  ANPR  also  discussed  the 
concern  that  smaller  shells  with  an 
explosive  power  exceeding  that  of 
existing  1.75  inch  shells  might  be 
produced  in  the  future  to  circumvent  a 
ban  based  purely  on  size.  In  the  ANPR, 
the  Commission  noted  that  injury  data 
indicated  a  distinction  between  shells 
larger  than  1.75  inches  and  shells  1.75 
inches  or  smaller.  On  February  15, 1991, 
the  Commission  published  a  proposed 
rule  in  which  it  proposed  to  ban 
reloadable  shells  larger  than  1.75  inches 
in  outer  diameter.  56  FR  6321  (1991). 

After  investigating  “explosive  power,” 
the  Commission  concluded  that  it  was 
currently  unable  to  link  the  factor  of 
explosive  power  with  the  potential  to 
produce  injury.  Thus,  the  Commission 
did  not  propose  a  restriction  on 
explosive  power. 

B.  Statutory  Authority 

This  proceeding  is  conducted  under 
provisions  of  the  FHSA,  15  U.S.C.  1261 
€t  seq.  Fireworks  are  “hazardous 
substances”  within  the  meaning  of 
section  2(f)(1)(A)  of  the  FHSA  because 
they  are  flammable  or  combustible 
substances,  or  they  generate  pressure 
through  decomposition,  heat,  or  other 


means,  and  they  “may  cause  substantial 
personal  injury  or  substantial  illness 
during  or  as  a  proximate  result  of  any 
customary  or  reasonably  foreseeable 
handling  or  use  *  *  *.”  15  U.S.C. 
1261(fJ(l)(A). 

Under  section  2(q)(l)(B)  of  the  FHSA, 
the  Commission  may  classify  as  a 
“banned  hazardous  substance”  any 
hazardous  substance  intended  for 
household  use  which,  notwithstanding 
the  precautionary  labeling  required  by 
the  FHSA,  presents  such  a  hazard  that 
keeping  the  substance  out  of  interstate 
commerce  is  the  only  adequate  means  of 
protecting  the  public.  Id.  section 
1261(q)(l)(B).  A  proceeding  to 
promulgate  a  regulation  classifying  a 
substance  as  a  banned  hazardous 
substance  under  section  2(q)(l)  of  the 
FHSA  is  governed  by  the  requirements 
set  forth  in  section  3(f)-(i)  of  the  FHSA, 
end  by  the  provisions  of  section  701(e) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
A.ct  (“FDCA”)  (21  U.S.C.  371(e))  made 
applicable  by  section  2(q)(2)  of  the 
FHSA  (15  U.S.C.  1261(q)(2)). 

The  July  31, 1990,  ANPR  was  the  first 
step  necessary  to  declare  the  specified 
reloadable  shell  devices  banned 
hazardous  substances  under  section 
2(q)(l).  See  15  U.S.C.  1262(f).  The  notice 
of  proposed  rulemaking  continued  the 
regulatory  process  in  accordance  with 
the  requirements  of  15  U.S.C.  1262(h). 

The  Commission  has  determined  to 
issue  a  final  rule,  and  is  publishing  the 
text  of  the  final  rule  along  with  a  final 
regulatory  analysis,  id.  section  1262(i)(l). 
It  is  also  making  findings  required  under 
section  3(i)(2)  of  the  FHSA  concerning 
voluntary  standards,  the  relationship  of 
the  costs  and  benefits  of  the  rule,  and 
the  burden  imposed  by  the  regulation. 

Id.  section  1262(i)(2). 

C.  Filing  Objections  Under  §  701(e)  of  the 
FDCA 

This  proceeding  is  also  governed  by 
procedures  established  under  section 
701(e)  of  the  FDCA.  15  U.S.C.  1261(q)(2). 
These  procedures  provide  that  once  the 
Commission  issues  a  final  rule, 
adversely  affected  persons  have  a 
period  of  thirty  (30)  days  in  which  to  file 
objections  stating  reasonable  grounds 
therefor,  and  to  request  a  public  hearing 
on  those  objections.  If  no  objections  are 
filed,  the  order  becomes  effective  on  the 
last  day  for  objections.  If  objections  are 
filed,  implementation  of  the  provisions 
to  which  the  objections  are  directed 
would  be  stayed.  Should  objections  be 
filed,  the  presiding  officer  would  issue 
an  order  after  the  hearing,  based  upon 
substantial  evidence.  21  U.S.C.  371(e). 

The  Commission  has  published 
procedural  rules  that  would  apply  to 


such  a  hearing.  56  FR  9276  (1991)  (to  be 
codified  at  16  CFR  part  1502). 

Objections  and  requests  for  a  hearing 
must  be  filed  with  the  Office  of  the 
Secretary.  They  will  be  accepted  for 
filing  if  they  meet  the  following 
conditions:  (1)  They  are  submitted 
within  the  time  period  specified;  (2)  each 
objection  is  separately  numbered;  (3) 
each  objection  specifies  with 
particularity  the  provision(s)  of  the 
regulation  to  which  the  objection  is 
directed;  (4)  each  objection  on  which  a 
hearing  is  requested  specifically 
requests  a  hearing;  and  (5)  each 
objection  for  which  a  hearing  is 
requested  includes  a  detailed 
description  of  the  basis  for  the  objection 
and  the  factual  information  or  analysis 
in  support  thereof  (failure  to  include  this 
information  constitutes  a  waiver  of  the 
right  to  a  hearing  on  that  objection).  56 
FR  9276  (to  be  codified  at  16  CFR 
1502.6).  The  Commission  will  publish  in 
the  Federal  Register  a  notice  specifying 
any  parts  of  the  regulation  that  have 
been  stayed  by  the  filing  of  proper 
objections  or,  if  no  objections  have  been 
filed,  stating  that  fact.  Id.  (to  be  codified 
at  id.  section  1502.7).  As  soon  as 
practicable,  the  Commission  will  review 
any  objections  and  requests  for  hearing 
that  have  been  filed  to  determine 
whether  the  regulation  should  be 
modified  or  revoked,  and  whether  a 
hearing  has  been  justified.  Id.  (to  be 
codified  at  id.  section  1502.8). 

D.  The  Product 

As  explained  in  earlier  notices,  this 
product's  reloadability  differentiates  the 
devices  from  other  products  in  the  mine 
and  shell  category  of  fireworks,  which 
typically  are  an  integral  unit  with  one 
common  fuse  and  are  designed  for  a 
single  use.  Approximately  ten  different 
models  of  reloadable  shell  devices  with 
four  sizes  of  shells  are  believed  to  be 
available  in  the  market  for  consumer 
use:  shells  which  are  1.5, 1.75,  2.0,  and 
2.25  inches  in  outer  diameter. 

To  operate  these  devices  the  user 
must  unwind  the  fuse  (approximately 
12.5  inches  long)  fi-om  around  the  shell, 
insert  the  shell  into  the  launcher  tube  in 
the  proper  orientation,  leaving  a  very 
short  length  of  fuse  (1  to  2  inches) 
projecting  fi'om  the  top  of  the  tube,  and 
then  light  the  fuse.  Because  the  fuse 
must  be  lit  fi'om  the  top  of  the  tube, 
some  part  of  the  user's  body  may  remain 
over  the  firing  path  of  the  device  when  it 
is  launched.  Additionally,  the  length  of 
the  fuse  (10  to  16  inches  rather  than  1  to 
2  inches  typical  of  other  fireworks 
devices)  may  create  a  false  impression 
that  the  fuse  will  bum  for  a  significantly 
longer  time.  (See  Ref,  No.  3.)  The  fuse 
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consists  of  two  different  types  of  fuse 
joined  together;  a  one  to  two  inch  length 
of  relatively  slow  burning  fuse,  known 
as  “safety  ^se,”  that  ignites  a  very  fast 
burning  ^e,  known  as  “quickmatch,” 
which  in  turn  ignites  the  lift  propellant 
inside  the  shell. 

Annual  U.S.  sales  of  reloadable  shells 
from  1987  to  1989  are  estimated  to  be 
between  15  and  22  million  units. 
Approximately  3.5  million  of  these  shells 
(roughly  15%  of  the  1989  total)  are  larger 
than  1.75  inches.  Eight  to  ten  companies 
export  reloadable  shells  from  China  to 
the  United  States.  The  largest  trading 
companies  each  market  three  or  four 
brands  of  reloadable  shells.  Other  Hrms 
market  a  single  brand.  One  dominant 
brand  among  large  reloadable  shells 
accounts  for  the  great  majority  of  all 
2.25  inch  devices.  There  are 
approximately  one  hundred  U.S. 
importers  of  reloadable  shell  devices, 
almost  all  of  whom  market  both 
reloadable  shells  larger  than  1.75  inches 
and  smaller  reloadable  shells.  Retail 
prices  for  reloadable  shell  devices  vary 
greatly,  ranging  from  about  $10  to  over 
$40.  llie  estimated  average  retail  price 
of  a  single  device  (typically  including 
either  six  large  shells  or  twelve  small 
ones)  is  approximately  $20.  Prices 
appear  to  vary  regionally.  (See  Ref.  No. 
2.) 

Industry  representatives  have 
reported  ^at  approximately  42  million 
of  the  small  (1.5  inch  and  1.75  inch) 
shells  were  shipped  to  the  United  States 
from  1987  to  1989,  while  approximately  5 
million  of  the  large  (2.0  inch  and  2.25 
inch)  shells  were  imported  during  this 
time  period.  Shipments  for  1989  are 
estimated  at  about  18.5  million  small 
and  3.5  million  large  shells.  (See  Refs. 
Nos.  5  and  6.) 

Other  products  exist  which  retailers 
and  consumers  could  substitute  for 
reloadab'e  devices  using  shells  larger 
than  1.75  inches  once  the  ban  becomes 
effective.  In  addition  to  reloadable  shell 
devices  using  shells  1.75  inches  and 
smaller,  there  are  non-reloadable  aerial 
devices  which  provide  either  single  or 
multiple  shots — sometimes  up  to  100  per 
device.  Such  non-reloadable  devices  are 
sold  already  assembled,  with  the  fuse 
extending  from  the  bottom  of  the  tube 
rather  than  from  the  top,  so  that  the  user 
does  not  have  to  place  the  shell  inside  of 
the  launcher  tube.  In  addition,  some 
types  of  Hreworks  devices,  known  as 
missiles,  are  also  available  for  home  use 
and  have  fuses  that  light  from  the 
bottom.  The  prices  of  all  of  the  known 
substitute  products  vary  within  the  same 
approximate  range  ($5  to  over  $40)  as 
the  prices  of  reloadable  shell  devices. 
(See  Ref.  No.  2.) 


E.  Risk  of  Injury 

The  Commission  has  received  reports 
of  thirty-nine  incidents  reported  to  have 
involved  reloadable  shells  that  have 
occurred  since  1985.  The  Commission 
has  performed  in-depth  investigations 
(“IDrs")  in  twenty  of  these  cases. 
Information  concerning  the  other 
incidents  is  less  complete.  Many  of 
these  thirty-nine  incidents  were 
reported,  at  the  Commission's  request, 
by  the  major  insurance  carrier  for  the 
fireworks  industry.  Of  the  thirty-nine 
incidents,  nineteen  reportedly  involved 
2.25  inch  shells,  three  involved  2.0  inch 
shells,  one  involved  a  1.75  inch  shell, 
and  seven  involved  1.5  inch  shells.  One 
case  involved  a  shell  that  was  either  2 
or  2.25  inches  in  diameter.  In  eight  cases 
the  size  of  the  shell  was  not  known.  (See 
Refs.  Nos.  1  and  15.) 

The  majority  of  incidents  resulted  in 
serious  facial  and  eye  injuries.  Fourteen 
of  the  twenty  investigated  incidents 
reportedly  involved  eye  injuries;  eight  of 
these  resulted  in  loss  of  any  eye.  Other 
injuries  included  burns,  facial 
lacerations  and  disfrgurement,  and  loss 
of  teeth.  (See  Refs.  Nos.  1,  7,  and  15.) 

The  staff  reviewed  sixteen  of  these 
investigations  to  identify  injury 
scenarios.  (Information  in  one  of  the 
investigated  cases  was  insufficient  to  be 
included  in  the  staffs  analysis,  and 
three  of  the  investigations  were  not 
completed  until  after  the  staffs  review 
of  injury  scenarios.)  In  ten  of  these 
sixteen  investigated  cases  the  shell 
launched  earlier  than  the  victim  had 
expected.  The  actual  time  between 
lighting  the  fuse  and  launch  is  unknown. 
Several  victims  said  that  they  expected 
to  have  more  time  to  get  away  because 
of  the  length  of  the  fuse  and  because 
their  experience  of  previously  frring 
shells  led  them  to  believe  they  would 
have  more  time  to  get  away.  In  one  of 
these  cases,  the  shell  reportedly 
launched  before  the  operator  lit  the  fuse, 
the  device  tipped  over  and  an  onlooker 
standing  10  feet  away  was  struck  in  the 
face  by  the  shell.  (See  Ref.  No.  3.) 

In  three  cases,  the  victims  were 
injured  when  the  shell  exploded  in  the 
launch  tube.  One  of  these  incidents 
involved  the  victims  holding  the  tube 
while  frring  the  shell,  resulting  in  a  hand 
injury.  In  one  case,  the  shell  exploded 
immediately  upon  leaving  the  launch 
tube.  It  is  unclear,  however,  whether  the 
shell  actually  exploded  or  the  tube 
tipped  directing  the  shell  toward  the 
victim.  In  one  case,  the  victim  was 
injured  when,  after  waiting  “one 
minute,"  he  went  back  to  check  the 
device  and  was  struck  in  the  face.  In  one 
case,  the  victim  held  the  shell  in  his 


hand  while  lighting  the  fuse,  then  put  it 
into  the  tube.  (See  Ref.  No.  3.) 

After  examining  the  IDIs,  the 
Commission  staff  noted  several  patterns 
associated  with  the  incidents.  Two 
primary  factors  were  (1)  the  position  the 
victims  appeared  to  use  when  lighting 
the  fuse  which  placed  their  face  near  or 
over  the  launcher  tube  and  (2) 
inconsistency  in  fuse  burn  time.  In 
contrast  to  non-reloadable  shell  devices 
that  have  a  fuse  located  at  the  base  of 
the  device,  with  reloadable  shells  the 
user  must  place  the  shell  inside  of  the 
tube  with  the  end  of  the  fuse  extending 
out  of  the  launch  tube.  The  Commission 
stafr  observed  several  individuals  who 
were  simulating  lighting  the  fuse  of  a 
reloadable  shell  device.  These 
individuals  bent  at  the  waist  and 
squatted  with  the  knees  bent  only 
enough  to  reach  the  fuse.  If  a  victim 
used  this  same  position  he/she  would  be 
placed  in  a  forward  leaning  pose  with 
the  head  very  near  or  over  the  tube.  The 
length  of  the  fuse  may  contribute  to  the 
risk  of  injury.  The  long  fuse  gives  the 
impression  that  ample  time  exists  to  get 
away  after  lighting  the  fuse  in  contrast 
to  devices  with  shorter  fuses.  This 
perception  may  lead  some  people  to 
leave  “slowly."  The  victim  might  not 
believe  his  (or  her)  body  position  was 
hazardous  because  the  fuse  length 
indicates  ample  time  to  get  away. 
Additionally,  previous  frring  of  shells 
might  have  demonstrated  there  was  time 
to  get  away;  failure  of  the  fuse  to 
perform  always  as  expected  indicates 
that  the  fuse  may  also  be  a  factor  in  the 
incidents.  (See  Ref.  No.  3.) 

The  Commission’s  injury  data  indicate 
that  fewer  injuries  have  occurred  with 
shell  1.75  inches  or  smaller  than  with 
shells  larger  than  1.75  inches.  Of  the 
thirty-one  reported  incidents  in  which 
the  size  of  the  shell  is  identified,  twenty- 
three  involved  shells  larger  than  1.75 
inches,  while  only  eight  incidents 
involved  smaller  shells  (seven  with  1.5 
inch  shells  and  one  with  a  1.75  inch 
shell).  This  also  represents  a  much 
smaller  proportion  of  injuries  since  the 
industry  has  reported  to  the  CPSC  that 
approximately  42  million  of  the  smaller 
shell  devices  have  been  imported  from 
1987  to  1989,  while  only  approximately  5 
million  of  the  larger  shell  (shells  larger 
than  1.75  inches)  devices  have  been 
imported  during  the  same  time  period. 

F.  Comments  Responding  to  the 
Proposed  Rule 

The  Commission  received  four 
comments  in  response  to  the  proposed 
rule  published  on  February  15, 1991.  All 
comments  supported  the  proposed  rule. 
The  National  Fire  Protection 
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Association,  a  voluntary  non-profit 
organization  concerned  with  limiting  the 
possibility  and  effect  of  Tire,  wrote  that 
it  supports  the  Commission's  proposed 
ban  of  reloadable  shells  larger  than  1.75 
inches  in  outer  diameter  in  order  to 
reduce  the  risk  and  number  of  injuries  to 
consumers  from  these  devices. 

The  National  Association  of 
Consumer  Agency  Administrators 
(“NACCA"),  a  membership  organization 
of  approximately  150  administrators  of 
federal,  state,  and  local  governmental 
consumer  protection  programs,  wrote  in 
support  of  the  proposed  ban.  NACAA 
noted  that  based  on  the  number  and 
severity  of  injuries  reported,  NACAA 
believes  that  ample  justihcation  exists 
to  ban  the  large  reloadable  shells. 

A  letter  of  support  came  from  the 
American  Pyrotechnics  Association 
(“APA"),  a  ^ade  association  which 
represents  approximately  80  percent  of 
all  fireworks  manufacturers,  importers, 
and  distributors,  and  whose 
membership  accounts  for  approximately 
90  percent  of  all  class  C  fireworics  sold 
and  used  in  the  United  States.  APA 
agreed  with  the  Commission’s  decision 
to  drop  a  quantification  of  explosive 
power  and  it  supported  the  proposed 
ban  of  reloadable  shells  lai^er  than  1.75 
inches  in  outer  diameter. 

The  American  Fireworks  Standards 
Laboratory  {"AFSL”)  confirmed  its 
continuing  support  for  a  ban  on 
reloadable  shells  larger  than  1.75  inches. 
AFSL  also  stated  its  belief  that 
"practical  considerations  together  with 
continuing  ei^orts  of  the  AFSL”  would 
address  the  Commission's  concerns 
regarding  the  production  of  more 
powerful  small  shells.  AFSL  also 
repeated  its  support  for  revising  the 
regulatory  requirement  for  fuse  bum 
time  to  extend  the  limit  from  six  to  nine 
seconds.  As  the  Commission  stated  in 
its  response  to  comments  on  the  ANPR, 
amending  the  fuse  bum  time 
requirement  for  all  shells  is  beyond  the 
scope  of  this  rulemaking. 

G.  Regulatory  Analysis 

Introduction 

The  Commission  has  determined  that 
reloadable  shell  devices  larger  than  1.75 
inches  in  outer  diameter  present  a  risk 
of  serious  bums  and  eye  injuries. 
Accordingly,  as  explained  earlier  in  this 
notice,  the  Commission  is  taking  action 
under  the  FHSA  to  ban  these  reloadable 
shell  devices.  Section  3(i)(l]  of  the 
FHSA  requires  the  Commission  to 
prepare  and  publish  with  the  final 
regulation  a  final  regulatory  analysis 
containing: 

(A)  A  description  of  the  potential  benefits 
and  potential  costs  of  the  regulation. 


including  costs  and  benefits  that  cannot  be 
quantifi^  in  monetary  terms,  and  the 
identification  of  those  likely  to  receive  the 
benefits  and  bear  the  costs. 

(B)  A  description  of  any  alternatives  to  the 
final  regulation  which  were  considered  by  the 
Commission,  together  with  a  summary 
description  of  their  potential  benefits  and 
costs  and  a  brief  explanation  of  the  reasons 
why  these  alternatives  were  not  chosen. 

(C)  A  summary  of  any  significant  issues 
raised  by  the  comments  submitted  during  the 
public  comment  period  in  response  to  the 
preliminary  regulatory  analysis,  and  a 
summary  of  the  assessment  by  the 
Commission  of  such  issues. 

15  U.S.C  1261(i)(l). 

The  following  discussion  addresses 
these  requirements. 

Potential  Benefits  of  a  Ban 

The  ban  of  reloadable  shells  greater 
than  1.75  inches  in  outer  diameter 
("large  reloadable  shell  devices”)  is 
intended  to  reduce  or  eliminate  the  risk 
of  injury  associated  with  the  reasonably 
foreseeable  use  of  such  products.  It  is 
expected  that  the  removal  of  large 
reloadable  shells  fixtm  the  market  would 
virtually  eliminate  the  injuries 
associated  with  these  items.  Some 
ofi'setting  increase  in  the  number  of 
injuries,  due  to  the  use  of  substitute 
Class  C  fireworks  products  available  to 
consumers,  would  probably  occur, 
however,  this  effect  is  not  expected  to 
be  substantial. 

An  estimated  360  injuries  associated 
with  reloadable  shells  were  treated  in 
hospital  emergency  rooms  during  the 
1990  Fourth  of  July  season.*  Since  1987, 
this  holiday  season  has  accounted  for  an 
average  of  about  two-thirds  of  the  total 
annual  estimated  injuries  associated 
with  all  fireworks.  Assuming  that  this 
proportion  is  roughly  applicable  to  the 
reloadable  shell  subcategory,  total 
injuries  in  1990  may  have  been  as  high 
as  550.* 

The  distribution  of  injuries  among  the 
various  reloadable  shell  devices  is  not 
precisely  known;  however,  information 
from  cases  investigated  by  the 
Commission  suggests  that  the  majority 
may  be  associated  with  devices  using 
large  (2*  and  2.25”  )  shells.  Injuries 
range  in  nature  from  minor  hand  or  arm 
bums,  for  which  individuals  are  treated 
and  then  released  from  hospital 
emergency  rooms,  to  severe  eye  and 
face  injuries  that  require  hospitalization 
and  may  result  in  temporary  or 
permanent  vision  loss.  The  range  of 
costs  associated  with  individual  injuries 
is  from  under  $1,000  to  about  $50,000. 

*  CPSC/Epidemiology  estiinate  National 
Electronic  Injury  Surveillance  System  (“NEISS"). 

*  CPSC/Economic  Analysis  estimate  based  on 
1987-89  data  for  all  fireworks. 


The  total  estimated  annual  cost  to  the 
public  of  injuries  associated  with  large 
reloadable  shells  is  approximately  $1 
million.  This  constitutes  the  maximum 
level  of  potential  benefits  to  be  derived 
from  a  ban. 

Virtually  no  large  reloadable  shells 
are  reported  to  have  been  shipped  to  the 
U.S.  for  the  1991  Fourth  of  July  selling 
season.  The  discontinuation  of  sales  of 
large  reloadable  shells  may  prompt 
some  consumers  to  use  other  substitute 
products  (e.g.,  small  shell  devices, 
missiles,  or  rockets);  the  risk  associated 
with  these  substitutes,  however,  appears 
slight  compared  to  large  reloadable 
shells.  Thus,  benefits  are  not  likely  to  be 
offset  substantially  by  an  increase  in  the 
use  of  substitutes. 

Potential  Costs  of  a  Ban 

The  annual  costs  of  a  ban  are 
estimated  to  be  very  low.  Included  are 
potential  costs  to  foreign  manufacturers 
and  U.S.  importers  fitim  sales  losses, 
production  changes,  and  inventory 
retrofitting,  and  slightly  reduced  market 
choices  for  consumers  who  purchase 
aerial  display  fireworks.  Costs  to  each 
of  these  sectors  are  estimated  to  be 
slight  and  are  reduced  to  the  extent  that 
existing  alternative  products  are 
perceived  as  adequate  substitutes  for 
large  reloadable  shells. 

Effects  on  Industry 

All  reloadable  shells  marketed  in  the 
U.S.  are  imported  from  the  People’s 
Republic  of  China.  No  domestic 
fireworics  manufacturer  is  known  to 
produce  these  items.  To  comply  with  the 
ban,  U.S.  importers  would  simply 
discontinue  shipment  of  large  reloadable 
shells  from  Chinese  trading  companies 
and  export  brokers  in  Hong  Kong.  To  a 
great  extent,  this  has  reportedly  already 
occurred;  as  noted  above,  there  have 
been  virtually  no  import  shipments  of 
large  reloadable  shells  in  Some 
large  reloadable  shells  may  still  be 
imported  to  the  U.S.  as  Class  B  items  for 
use  in  public  displays;  others  are 
expected  to  be  shipped  to  Europe  or 
other  international  markets,  or 
consumed  in  the  Chinese  home  market. 

Production  facilities  are  expected  to 
be  converted  to  the  manufacture  of 
small-shell  devices  in  most  cases.  Some 
production  molds  may  have  to  be 
discarded  or  converted.  One-time  mold 
replacement  or  conversion  costs  to 
foreign  manufacturers  that  could  be 
attributed  to  the  imposition  of  a  ban  are 
estimated  at  roughly  $200,000.  The 
amount  and  nature  of  hand  labor  that 
goes  into  reloadable  shell  production 
would  probably  be  unaffected.  Hie 
effect  of  a  ban  on  overall  production 
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costs  for  manufacturing  firms  is 
expected,  therefore,  to  be  temporary  and 
quite  small. 

Manufacturers  and  importers  would 
lose  sales  revenues  from  large 
reloadable  shells;  however,  all  of  the 
known  Hrms  also  market  small-shell 
devices  and  other  aerial  display  items 
that  are  close  substitutes  for  large 
reloadable  shells.  Large  reloadable 
shells  account  for  a  very  small 
proportion  of  total  fireworks  sales  for 
each  affected  Brm.  It  is  believed  that 
sales  of  substitute  products  will  make 
up  for  any  revenue  losses  that  might 
result  from  the  ban,  and  that  there 
would  be  no  signiBcant  adverse  impact 
on  any  one  manufacturer  or  importer. 

Some  U.S.  importers  and  distributors 
may  have  inventories  of  unsold  large 
reloadable  shells  on  or  after  the 
elective  date  of  the  ban.  These 
reloadable  shells  would  not  be  affected 
by  the  ban,  and  could  be  distributed  for 
sale  to  the  public,  if  the  products  were 
imported  prior  to  the  effective  date. 
Manufacturers'  and  trading  companies’ 
inventories  could  not,  however,  be 
imported  into  the  U.S.  on  or  after  the 
effective  date;  these  would  have  to  be 
converted  to  other  (Class  B)  products,  or 
shipped  to  other  markets  like  any  other 
new  production  imits.  Any  repackaging 
costs  to  manufacturers  would  be 
sufBciently  small  that  such  costs  would 
probably  not  be  reflected  in  the  form  of 
higher  prices  for  Class  B  Breworks, 
especially  in  view  of  the  small  volume  of 
units  likely  to  be  repackaged. 

It  appears  unlikely  that  signiBcant 
eflects  on  competition  among  marketers 
of  Breworks  devices  would  accompany 
a  ban.  Since  all  known  manufacturers 
and  U.S.  importers  of  large  reloadable 
shells  also  market  small  shells  and  other 
aerial  display  products,  no  economic 
advantage  would  likely  be  gained  by 
any  Brm  or  set  of  Brms  (e.g.,  domestic 
manufacturers,  none  of  which  markets 
reloadable  shells]  as  a  result  of  a  ban. 

Effects  on  Consumers 

The  ban  would  limit  consumer  choice 
slightly  by  removing  Bt)m  the  market  an 
increasingly  popular  product. 

Consumers  may  perceive  some  loss  of 
enjoyment  as  a  result;  however,  other 
similar  aerial  display  Breworks  products 
would  continue  to  be  available  at 
roughly  similar  prices.  Reloadable  shell 
packages  vary  in  retail  price  from  about 
$10  to  over  $40.  Smaller  shells  provide 
somewhat  less  dramatic  bursting  effects, 
but  provide  more  shells  per  package 
(usually  12  instead  of  6)  for  about  the 
same  price.  Nou-reloadable  single-  and 
multi-shot  missiles  deliver  similar 
pyrotechnic  eflects,  and  retail  for  a 
similarly  wide  range  of  prices. 


About  one-half  million  large 
reloadable  shells  were  sold  aimually 
during  the  late  1980*8.  If  the  price  of  the 
largest  substitutes  were  higher,  on  the 
average,  than  the  price  of  the  banned 
items,  and  consumers  purchased  those 
substitutes  in  suBlcient  numbers,  total 
consumer  expenditures  for  aerial 
display  Breworks  could  increase  as  a 
result  of  a  ban.  As  noted  above,  a  mix  of 
diflerent  potential  substitutes  may  be 
expected  to  be  purchased  by  consumers; 
some  of  these  may  be  higher  in  price 
than  large  reloadable  shells,  while  some 
are  reportedly  lower.  The  most  likely 
direct  substitute,  small  reloadable  shell 
devices,  are  about  the  same  in  average 
price  as  large  shells.  Industry 
representatives  believe  that  consumers 
often  purchase  total-dollar  “baskets"  of 
Breworks  for  a  given  occasion,  and  may 
not  perceive  signiBcant  differences 
among  the  various  aerial  display  items 
available.  Thus,  the  true  cost  to 
consumers  of  a  ban  in  terms  of  retail 
expenditures  is  estimated  to  be  close  to 
zero. 

A  low  level  of  net  beneBts  to 
consumers  may  result  from  a  ban  of 
large  reloadable  shells.  The  estimated 
net  beneBts  range  from  essentially  zero 
to  close  to  $1  mUlion  annually, 
depending  on  the  net  number  of  injuries 
avoided,  and  depending  on  the  eflect  of 
product  substitution  on  consumers' 
retail  outlays  and  enjoyment  of 
substitute  products.  Overall,  it  appears 
that  beneBts  and  costs  associated  with  a 
ban  of  large  reloadable  shells  would 
both  be  low.  Although  the  number  and 
total  cost  of  serious  accidents 
associated  with  the  use  of  large 
reloadable  shells  are  small,  the  cost  to 
consumers  of  removing  these  articles 
from  the  market  may  approach  zero, 
especially  since  the  use  of  substitutes  is 
already  widespread. 

Alternatives  to  the  Ban 

The  Conunission  considered  three 
basic  kinds  of  alternatives  to  the  ban. 
These  involve:  (a)  Performance  or  design 
requirements  in  addition  to  or  instead  of 
speciBc  provisions  of  the  ban;  (b) 
labeling  as  an  alternative  approach;  and 
(c)  the  general  alternative  of  no 
regulatory  action  on  large  reloadable 
shells.  Under  the  no  action  alternative, 
the  voluntary  standard  developed  by  the 
American  Fireworks  Standards 
Laboratory  (AFSL)  would  be  relied  upon 
to  provide  safety  to  the  publia 

Alternative  Performance  Requirements 

In  the  ANPR  of  July  31, 1990,  the 
Commission  stated  its  intention  to 
investigate  the  safety  of  large  reloadable 
shells  and  smaller  shells  exhibiting 
“equivalent  explosive  force." 


Consideration  was  given  at  the  proposal 
stage  to  banning  devices  using  smaller 
shells  (i.e.,  1.75  inches  or  less  in  outer 
diameter)  that  operated  with  observed 
kinetic  energy  levels  above  an 
established  minimiun  level.  A  kinetic 
energy  level  of  70  joules  (a  unit  of 
measurement  equal  to  0.738  ft-lbs.  of 
force)  was  considered  for  this 
alternative. 

The  potential  beneBts  of  this 
alternative  are  uncertain,  but  would 
probably  be  somewhat  greater  than 
those  associated  with  a  ban  based  on 
shell  size  alone.  The  maximum  possible 
additional  injury-reduction  beneBts  (i.e., 
the  increment  above  the  beneBts  of  a 
shell-size  ban]  would  be  roughly  $1 
million  per  year,  if  all  small  shell-related 
injuries  were  attributable  to  the  use  of 
devices  with  sufficient  kinetic  energy 
levels  to  be  banned.  The  relation  of 
kinetic  energy  to  injury  potential  is 
unclear,  however;  no  data  exist  upon 
which  to  base  a  reliable  estimate  of  the 
number  of  accidents  that  might  be 
avoided  if  high-kinetic-energy  small 
shells  were  also  banned.  Thus,  the 
additional,  or  incremental,  beneBts 
associated  with  this  alternative  could  be 
much  smaller  than  $1  million,  and  could 
be  near  zero. 

Costs  could  be  slightly  higher  under 
this  alternative.  Manufacturers  would 
have  to  effect  new  production  controls 
to  be  sure  that  average  kinetic  energy 
levels  of  small  shells  were  below  the 
speciBcation.  The  associated  cost  would 
probably  be  small;  it  is  uncertain 
whether  any  manufacturing  cost 
increases  would  be  passed  on  in  the 
form  of  higher  retail  prices  for 
reloadable  shells.  Such  costs  may, 
however,  be  passed  on  ultimately  in  the 
form  of  higher  Breworks  prices 
generally.  It  cannot  be  concluded  from 
the  available  information  that 
signiBcant  net  beneBts  would 
accompany  this  alternative. 

Alternate  Design/Performance 
Requirements 

A  substantial  proportion  of  the  most 
serious  injuries  reported  to  the 
Commission  involved  fuse  burn-time 
variability  (usually  a  too-quick  ignition), 
or  consumers’  perceptions  thereof.  The 
Commission  could  have  required  that 
large  reloadable  shells  be  equipped  with 
an  improved  fuse  system  in  order  to 
achieve  a  more  consistent — and  periiaps 
longer — average  burn  time;  devices 
without  such  features  would  be  banned. 
This  remedy  is  viewed  by  AFSL  as  the 
most  important  overall  safety 
improvement  that  could  be  made  to 
reloadable  shells.  Although  under  the 
AFSL  voluntary  standard,  the  one-piece 
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fuse  provision  applies  only  to  smaller 
reloadable  shells,  such  a  requirement 
could  be  made  equally  applicable  to  all 
sizes  of  reloadable  shells. 

Another  aspect  of  alternate  banning 
requirements  involves  a  prohibition 
(also  contained  in  the  A^L  standard) 
against  plastic  shell  materials  that  may 
break  into  hazardous  shards  upon 
bursting.  This  provision  may  help  reduce 
the  severity  of  injuries,  notwithstanding 
any  fuse  requirements. 

Imposing  design  or  performance 
requirements  under  this  alternative 
would  allow  large  shells  to  stay  on  the 
market,  thereby  preserving  the  existing 
degree  of  consumer  choice  among  aerial 
display  Class  C  Hreworks.  One-piece 
safety  fuses  are  under  development  in 
China,  and  are  reported  to  be 
technically  feasible  for  use  in  all 
reloadable  shell  devices.  Safer  plastics 
are  also  reportedly  available  that  might 
be  suitable  for  use  in  reloadable  shells. 
Such  requirements  may,  however,  have 
some  impact  on  the  manufacturing 
cost — and  average  retail  price — of  the 
products.  A  $1.00  per  unit  price  increase 
for  large  reloadables  (probably  a 
reasonable  maximum)  would  result  in 
an  annual  cost  to  consumers  of  about 
$0.5  million. 

Although  safer  plastic  shells  may 
reduce  the  severity  of  injuries  that 
continued  to  occur,  a  safety  fuse 
requirement  for  large  reloadable  shells 
would  probably  not  reduce  the  risk  to 
the  same  extent  as  would  an  outright 
ban,  even  if  a  very  effective  fuse  system 
were  developed.  Not  all  accidents 
associated  with  large  reloadable  shells 
involve  fuse  problems:  even  properiy 
operating  fuses  may  not  eliminate  those 
“reasonably  foreseeable  misuse” 
accidents  in  which  victims  hold  lighted 
shells  in  their  hands  or  look  down  the 
launch  tube  at  the  wrong  time.  It  is  also 
possible  that  different  fuse  designs 
would  make  the  shells  more  difficult  to 
insert  in  their  tubes;  a  short-length 
requirement  could  eliminate  the 
reloadable  characteristic  of  the  product. 
Further,  concerns  exist  about  quality 
control  among  fuse  suppliers  and  about 
the  Chinese  fireworks  producers'  ability 
to  assemble  reloadable  shells  with 
safety  fuses  that  operate  any  more 
rebably  than  present  versions.  Thus, 
higher  costs  and  lower  benefits  could  be 
associated  with  design  or  performance 
requirements  than  would  be  associated 
with  a  ban. 

Alternate  Labeling  Requirements 

The  Commission  could  require  that 
additional  cautionary  and  s^e-use 
labeling  be  placed  on  each  product 
Such  labeling  would  be  intended  to 
address  the  most  serious  eye  aitd  facial 


injuries  observed  in  the  investigated 
cases. 

Like  the  alternate  performance  or 
design  requirements  discussed  above, 
labeling  or  instructional  materials 
requirements  would  allow  large 
reloadable  shells  to  remain  on  the 
market.  Potential  costs  to  industry  may 
be  lower  than  under  a  ban,  assuming 
that  the  cost  of  providing  additional 
information  to  consumers  is  very  low. 
Manufacturing  costs  associated  with 
labeling — probably  no  more  than  1-2 
cents  per  unit — would  be  lower  than 
costs  associated  with  providing  separate 
instructional  materials,  e.g.,  printed 
sheets,  which  may  add  2-5  cents  per 
unit. 

No  labeling  or  instructional  materials 
requirements  would  result  in  significant 
increases  in  overall  production  costs. 
The  small  increases  attributable  to 
labels  or  instructions  would  probably 
not,  given  the  price-competitive  nature 
of  the  fireworks  market,  be  reflected  in 
retail  price  increases  for  reloadable 
shell  devices.  Although  such  costs  are 
usually  passed  on  to  consumers 
eventually,  these  would  likely  be  spread 
over  firms’  entire  product  lines  over  a 
long  period  of  time,  without  noticeable 
effects  on  the  price  of  any  one  item  or 
group  of  items. 

Existing  reloadable  shells  carry  fairly 
strong,  specific  warnings  and 
instructions.  There  are  not  data  to 
suggest  that  a  significant  number,  if  any, 
of  the  accidents  that  occur  would  likely 
be  avoided  if  all  large  reloadable  shells 
carried  warning  labels  or  instructions 
that  are  more  detailed  than  they  already 
are.  It  cannot  be  concluded  that 
potential  benefits  would  be  greater  than 
zero.  Further,  most  substitutes  for  large 
reloadables  generally  appear  to  be  safer; 
injuries  would  probably  be  reduced,  on 
balance,  as  a  result  of  the  use  of  these 
substitutes.  The  benefits  of  substitute 
use  may  outweigh  the  potentially  higher 
cost  to  consumers.  Therefore,  it  appears 
that  greater  potential  net  benefits  would 
accompany  the  removal  of  large 
reloadable  shell  devices  from  the 
market. 

Na  Action/Voluntary  Standard 

The  AFSL  has,  in  consultation  with 
CPSC  officials,  developed  a  voluntary 
safety  standard  for  all  reloadable  shells. 
Among  the  major  provisions  of  this 
standi  is  a  1.75  inch  outer  diameter 
limit  on  shell  size.  This  standard,  if 
universally  conformed  to,  would 
essentially  achieve  the  objective  of  a 
mandatory  ban.  The  Commission 
considered  whether,  based  on  the 
available  information,  no  mandatory 
action  is  reasonably  necessary  to  r^uce 
the  risk  associated  with  large  reloadable 


shells.  Potential  product  liability 
exposure  may  be  a  powerful  incentive 
for  manufacturers  and  importers  to 
conform  to  the  AFSL  standard;  in  1990, 
liability  insurance  coverage  for  large 
shells  was  reportedly  cancelled  by  at 
least  one  major  insurance  carrier 
representing  importers  accounting  for 
the  majority  of  those  products. 

Firms  accounting  for  an  estimated  00- 
90%  of  all  reloadable  shells  shipped  in 
1909  are  continuing  to  withhold 
shipments  of  large  shells  in  1991  under 
an  informal  agreement  with  CPSC.  This 
action  is  consistent  with  the  shell  size 
limit  provision  of  the  AFSL  voluntary 
standard.  Some  imports  of  large  shells 
would  probably  continue  if  the 
mandatory  ban  were  not  enacted, 
however.  Consumer  demand  may  lead 
importers  back  into  the  large-shell 
market  in  the  U.S.  despite  increasing 
liability  concerns.  Thus,  a  lack  of 
voluntary  action  by  only  one  or  two 
firms — a  realistic  possibility,  according 
to  industry  representatives — ^may  result 
in  limited  voluntary  conformance  to  the 
size-restriction  provision  of  the  AFSL 
standard. 

Industry  costs  associated  with 
widespread  conformance  to  the  AFSL 
standard  could,  therefore,  be  somewhat 
lower  than  under  a  mandatory  ban; 
potential  benefits  would  also  be 
somewhat  lower  to  the  extent  that  non- 
conforming  (i.e.,  large)  shells  continued 
to  be  imported,  principally  from  existing 
manufacturers’  inventories.  It  is 
uncertain  whether  any  net  benefits  to 
consumers  would  result  from  the  no¬ 
action  alternative,  since  the  level  of 
injury  reduction  could  be  near  zero  if,  as 
is  judged  likely,  some  firms  chose  not  to 
conform  with  some  or  all  of  the  AFSL 
standard  (it  should  be  noted  that  the 
AFSL  standard  contains  a  number  of 
other  safety  provisions,  conformance  to 
which  is  unknown  but  expected  to  be 
high).  Given  this  uncertainty,  it  is  not 
reasonable  to  conclude  that  the  AFSL 
voluntary  standard  would  adequately 
reduce  the  risk  associated  with  large 
reloadable  shells  within  a  sufficiently 
short  period  of  time. 

At  this  time,  the  voluntary  standard 
has  not  been  implemented  in  that 
“substantial  industry  wide  production  ot 
products  that  comply  with  the  standard” 
has  not  begun.  RR.  Rep.  No.  200, 97th 
Cong.,  1st  Sess.  875  (1981). 

Comments  on  the  Proposal 

A  summary  of  the  comments 
submitted  during  the  public  comment 
period  and  the  Commission’s  responses 
is  included  in  section  F  of  this  notice. 
None  of  these  comments  raised  any 
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issues  concerning  the  preliminary 
regulatory  analysis. 

H.  Regulatory  Flexibility  Certification 

Under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  agencies  are  generally 
required  to  prepare  proposed  and  final 
regulatory  flexibility  analyses 
describing  the  impact  of  the  rule  on 
small  businesses  and  other  small 
entities,  unless  the  head  of  the  agency 
certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant  efiect  on 
a  substantial  number  of  small  entities. 
The  notice  of  proposed  rulemaking 
discussed  the  potential  efiect  of  the 
proposed  amendment  on  industry  and 
concluded  that  any  relative  impact  on 
importers’  sales  would  likely  be 
minimal.  Potential  effects  on  small  firms 
would  not  be  disproportionate  to  the 
effects  on  larger  importers  or  domestic 
manufacturers.  Thus,  the  Commission 
certifies  that  no  significant  adverse 
impact  on  a  substantial  number  of  small 
firms  or  entities  would  result  from  the 
rule. 

I.  Environmental  Considerations 

The  Commission’s  regulations 
governing  environmental  review 
procedures  provide  that  the  amendment 
of  rules  or  safety  standards  establishing 
design  or  perfomumce  requirements  for 
products  normally  have  little  or  no 
potential  for  affecting  the  human 
environment.  See  16  CFR  1021.6(cKl)>  As 
stated  in  the  proposal,  the  Conunission 
does  not  foresee  that  this  amendment  to 
the  existing  fireworks  regulations  would 
involve  any  special  or  unusual 
circumstances  that  might  alter  this 
conclusion.  Thus,  the  Commission 
concludes  that  no  environmental 
assessment  or  environmental  impact 
statement  is  required  in  this  proceeding. 

J.  Effective  Date 

The  rule  will  become  effective  60  days 
from  publication  of  the  final  rule  in  the 
Federal  Register  and  will  apply  to 
reloadable  shell  fireworics  devices  with 
shells  larger  than  1.75  inches  in  outer 
diameter  that  are  imported  on  or  after 
that  date,  except  as  to  any  provision 
that  may  be  stayed  by  the  filing  of 
proper  objections.  Notice  of  the  filing  of 
objections  or  lack  thereof  will  be  given 
by  publication  in  the  Federal  Register. 
The  Commission  had  proposed  a  30  day 
effective  date  in  order  to  allow 
maximum  impact  on  fireworics 
importations.  Since  the  height  of  the 
shipping  season  has  passed,  the 
rationale  for  a  short  effective  date  no 
longer  exists. 


list  Subjects  in  16  CFR  Part  1500 

Consumer  protection.  Hazardous 
materials.  Hazardous  substances, 
Imports,  Infants  and  children.  Labeling, 
Law  enforcement,  and  Toys. 

Conclusion 

For  the  reasons  given  above,  the 
Commission  concludes  that  reloadable 
tube  aerial  shell  devices  with  shells 
larger  than  1.75  inches  in  outer  diameter 
are  hazardous  substances  due  to  their 
flammability  or  combustibility,  or 
because  they  generate  pressure  through 
heat.  15  U.S.C  1261(f)(1)(A).  These 
reloadable  shells  are  banned  hazardous 
substances  because,  notwithstanding 
cautionary  labeling  required  under  the 
FHSA,  the  degree  or  nature  of  the 
hazard  involved  in  the  presence  or  use 
of  these  reloadable  shall  devices  in 
households  is  such  that  public  health 
and  safety  can  be  adequately  served 
only  by  keeping  them  out  of  interstate 
commerce,  /d  section  1261(q)(l)(B). 

Further,  in  accordance  wi^  section 
3(i)(2)  of  Ae  FHSA,  the  Commission 
finds  that  (1)  a  voluntary  standard  has 
been  adopted  but  not  implemented,  (2) 
the  benefits  of  the  regulation  stated 
below  bear  a  reasonable  relationship  to 
its  costs,  and  (3)  the  rule  is  the  least 
burdensome  alternative  that  will 
adequately  reduce  the  risk  of  injury.  Id. 
section  1262(i)(2).  Thus,  the  Commission 
amends  Title  16  of  the  Code  of  Federal 
Regulation  to  read  as  follows: 

PART  1500— HAZARDOUS 
SUBSTANCE  AND  ARTICLES: 
ADMINISTRATION  AND 
ENFORCEMENT  REGULATIONS 

1.  The  authority  for  part  1500 
continues  to  read  as  follows: 

Authority:  15  U.S.C  1261-1276. 

2.  Section  1500.17  is  amended  to  add  a 
new  paragraph  (a)(ll)  to  read  as 
follows: 

§1500.17  Banned  hazardous  substances. 

(a)  *  *  * 

(ll)(i)  Reloadable  tube  aerial  shell 
fireworks  devices  that  use  shells  larger 
than  1.75  inches  in  outer  diameter  and 
that  are  imported  on  or  after  October  6, 
1991. 

(ii)  Findings. 

(A)  General.  In  order  to  issue  a  rule 
under  section  2(q)(l)  of  the  Federal 
Hazardous  Substances  Act  (“FHSA”).  15 
U.SC  1261(q)(l).  classifying  a  substance 
or  article  as  a  banned  hazardous 
substance,  the  FHSA  requires  the 
Commission  to  make  certain  findings 
and  to  include  these  findings  in  the 
regulation.  *111686  findings  are  discussed 
below. 


(B)  Voluntary  standard.  Although  a 
voluntary  standard  relating  to  the  risk  of 
injury  associated  with  reloadable  tube 
aerial  shells  has  been  adbpted,  it  has 
not  been  implemented.  Thus,  the 
Commission  is  not  required  to  make 
findings  covering  the  likelihood  that  the 
voluntary  standard  would  result  in 
elimination  or  adequate  reduction  of  the 
risk  of  injury  or  that  there  would  be 
substantial  compliance  with  the 
voluntary  standard. 

(C)  Relationship  of  benefits  to  costs. 
The  Commission  estimates  that  the 
removal  of  large  reloadable  shells  fitim 
the  market  is  likely  to  virtually  eliminate 
the  number  of  associated  injuries,  with 
only  a  slight  offsetting  increase  in  the 
number  of  injuries  due  to  the  use  of 
substitute  Class  C  fireworics  products 
available  to  consumers.  *1116  estimated 
net  benefits  range  from  essentially  zero 
to  close  to  $1  million  annually.  *1116 
annual  (X)sts  of  a  ban  are  estimated  to 
be  very  low.  Included  are  potential  costs 
to  foreign  manufacturers  and  U.S. 
importers  firom  sales  losses,  production 
changes,  and  inventory  retrofitting,  and 
slighdy  reduced  market  idioices  for 
consumers  who  purchase  aerial  display 
fireworks.  Costs  to  each  of  these  sectors 
are  estimated  to  be  slight  and  are 
reduced  to  the  extent  foat  alternative 
products  are  perceived  as  adequate 
substitutes  for  large  reloadable  shells. 
Thus,  the  Commission  finds  that  the 
benefits  expected  from  the  regulation 
bear  a  reasonable  relationshfo  to  its 
costs. 

(D)  Least  burdensome  requirement 
The  Commission  considered  several 
alternatives  to  the  ban.  These  included: 
Design  or  performance  criteria: 
additional  or  alternative  labeling; 
inclusion  of  some  reloadable  shells  1.75 
inches  or  smaller  in  the  ban:  and  no 
action  in  reliance  on  the  voluntary 
standard.  The  Commission  determined 
that  a  ban  of  reloadable  shells  larger 
than  1.75  inches  in  outer  diameter  is  the 
least  burdensome  alternative  that  would 
prevent  or  adequately  reduce  the  risk  of 
injury. 

(7)  Regarding  design  or  performance 
criteria,  the  Commission  considered 
requirements  similar  to  those  stated  in 
the  voluntary  standard  of  the  American 
Fireworks  Standards  Laboratory 
(“AFSL”).  However,  such  criteria  may 
increase  the  cost  of  the  product  and 
would  not  address  all  factors  involved 
in  the  incidents.  Further,  concerns  exist 
about  the  feasibility  of  criteria  and 
quality  control 

[2]  Regarding  additional  or  alternative 
lal^ling,  the  users’  perception  and 
experience  concerning  the  amount  of 
time  available  to  get  away  may  lead 


37838  Federal  Register  /'Vol.  56.  No.  154  /  Friday.  August  9.  1991  /  Rules  afld  Regulations 


them  to  disregard  an  inconsistent 
warning.  There  are  no  data  to  suggest 
that  a  significant  number,  if  any. 
incidents  would  be  avoided  if  large 
reloadable  shells  carried  more  detailed 
labels  or  instructions  than  they  currently 
do.  It  cannot  be  concluded  that  potential 
beneHts  would  be  greater  than  zero. 

(d)  The  Commission  considered 
including  reloadable  shells  that  are  1.75 
inches  or  less  in  outer  diameter  and 
have  the  “equivalent  explosive  power" 
of  larger  shells.  A  kinetic  energy  level  of 
70  joules  was  considered  to  evaluate 
explosive  power.  However,  any 
potential  benebts  are  uncertain  since 
the  Commission  concluded  that  a  clear 
relation  between  kinetic  energy  and 
injury  potential  could  not  be 
established.  Also,  costs  could  be  slightly 
higher. 

(4)  The  Commission  also  considered 
imposing  no  mandatory  requirements  on 
large  reloadable  shells  and  relying 
instead  on  the  AFSL  voluntary  standard. 
However,  it  is  uncertain  whether  any 
net  benefits  to  consumers  would  result 
from  this  alternative,  since  the  level  of 
injury  reduction  could  be  near  zero  if,  as 
is  probable,  some  firms  chose  not  to 
conform  with  some  or  all  of  the  AFSL 
standard. 

Dated:  August  1. 1991. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

Reference  Documents 

The  following  documents  contain 
information  relevant  to  this  rulemaking 
proceeding  and  are  available  for 
inspection  at  the  Ofilce  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
room  420,  5401  Westbard  Avenue, 
Bethesda,  Maryland: 

1.  Memorandum  from  James  Eisele,  EPHA, 
to  David  Schmeltzer,  Am,  CA,  dated 
October  19, 1990,  Reloadable  Shell  Fireworks 
Injinies. 

2.  Memorandum  horn  Dale  R.  Ray.  ECPA, 
to  John  D.  Rogers,  CARM,  dated  November 
28, 1990.  entitled  Regiilatory  Analyses  of 
Proposed  Fireworks  Amendment. 

3.  Memorandum  from  Warren  Mathers, 
EPHF,  to  John  D.  Rogers,  CARM,  dated 
October  23, 1990,  entitled  Reloadable  Tube 
Aerial  Shell  Fireworks  Incidents. 

4.  Memorandum  from  John  R.  Whitaker, 
HSHL,  to  John  D.  Rogers,  CARM,  dated 
October  19, 1990,  entitled  Laboratory  and 
Field  Analysis  of  Reloadable  Shell  Mortar 
Devices. 

5.  Letters  dated  February  22, 1990,  and 
March  21, 1990,  from  the  Drayton  Insurance 
Brokers,  Inc. 

6.  Letter  dated  March  10, 1990,  from  the 
American  Pyrotechnics  Association. 

7.  Memorandum  from  A.  Each,  M.D..  Health 
Sciences,  to  John  D.  Rogers,  CARM,  dated 
October  16, 1990,  entitl^  Injuries  Associated 
with  Fireworks  (Mortar  Shells). 


8.  Memorandum  from  Warren  K.  Porter.  Jr., 
Director,  HSHL,  to  John  Rogers.  CARM,  dated 
October  25, 1990,  entitled  Summary  of  the 
U.S.  Bureau  of  Mines  Testing  Data  on 
Reloadable  Mortar  Devices,  and  including 
Test  Report  from  Bui'eau  of  Mines,  entitled 
Evaluation  of  Reloadable  Tube  Aerial  Shell 
Fireworks  Devices. 

9.  Memorandum  from  Division  of 
Regulatory  Management,  dated  October  29, 

1990,  entitled  Specific  Performance 
Requirements  for  Reloadable  Shells. 

10.  Briefing  Package  from  John  Rogers, 
Project  Manager,  to  the  Commission, 
November  13, 1990. 

11.  Memorandum  from  John  Rogers,  CARM, 
to  the  Commission,  dated  November  29, 1990, 
entitled  Supplemental  Memorandum  to 
November  13, 1990  Reloadable  Shell 
Fireworks  Briefing  Package. 

12.  Memorandum  from  John  Rogers,  CARM, 
to  the  Commission,  dated  January  14, 1991, 
entitled  Responses  to  Questions  Raised  by 
Commissioners  During  Briefing  on 
Reloadable  Shell  Fireworks  Devices. 

13.  Memorandum  from  Dale  R.  Ray,  ECPA, 
to  John  D.  Rogers,  CARM,  dated  January  23, 

1991,  entitled  Reloadable  Shell  Fireworks: 
Changes  to  Draft  Federal  Registm*  Notice  of 
Proposed  Rulemaking  to  Reflect  Commission 
Vote  on  Kinetic  Energy. 

14.  Memorandum  from  Dale  R.  Ray,  ECPA, 
to  Susan  B.  Kyle,  HSHE,  dated  April  8, 1991, 
entitled  Final  Regulatory  Analysis  of 
Fireworks  Amendment  To  Ban  Large 
Reloadable  Shell  Devices. 

15.  Memorandum  from  Charles  A.  Nicholls, 
EPHA,  to  Susan  Kyle,  HSHE,  dated  April  11, 
1991,  entitled  Reloadable  Shell  Fireworks. 

(FR  Doc.  91-18773  Filed  8-8-91;  8:45  am) 
BtLUNa  COW  SSS6-01-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  24 

Current  IRS  Interest  Rate  Used  In 
Calculating  Interest  on  Overdue 
Accounts  and  Refunds 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Notice  of  calculation  and 
interest. 

summary:  This  notice  advises  the  public 
of  the  interest  rates  for  overpayments 
and  underpayments  of  Customs  duties. 
The  rates  are  9  percent  for 
overpayments  and  10  percent  for 
underpayments  for  the  quarter 
beginning  July  1, 1991.  This  notice  is 
being  published  for  the  convenience  of 
the  importing  public  and  Customs 
personnel. 

EFFECTIVE  DATE:  July  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  B.  Hamilton,  Jr.,  Revenue  Branch, 
National  Finance  Center,  (317)  298-1245. 


SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  19  U.S.C.  1505  and 
Treasury  Decision  85-93,  published  in 
the  Federal  Register  on  May  29, 1985  (50 
FR  21832],  the  interest  rate  paid  on 
applicable  overpayments  or 
underpayments  of  Customs  duties  shall 
be  in  accordance  with  the  Internal 
Revenue  Code  rate  established  under  26 
U.S.C.  6621.  Interest  rates  are 
determined  based  on  the  short-term 
Federal  rate.  The  interest  rate  that 
Treasury  pays  on  overpayments  will  be 
the  short-term  Federal  rate  plus  two 
percentage  points.  The  interest  rate  paid 
to  the  Treasury  for  underpayments  will 
be  the  short-term  Federal  rate  plus  three 
percentage  points.  The  rates  will  be 
rounded  to  the  nearest  full  percentage. 

The  interest  rates  are  determined  by 
the  Internal  Revenue  Service  on  behalf 
of  the  Secretary  of  the  Treasury  based 
on  the  average  market  yield  on 
outstanding  marketable  obligations  of 
the  U.S.  with  remaining  periods  to 
maturity  of  3  years  or  less  and  are  to 
fluctuate  quarterly.  The  rates  are 
determined  during  the  first  month  of  a 
calendar  quarter  and  become  effective 
for  the  following  quarter. 

The  rates  of  interest  for  the  period  of 
July  1, 1991-September  30, 1991,  are  9 
percent  for  overpayments  and  10 
percent  for  underpayments.  These  rates 
will  remain  in  effect  through  September 
30, 1991,  and  are  subject  to  change  on 
October  1, 1991. 

Dated:  July  31, 1991. 

Carol  HalletL 
Commissioner  of  Customs. 

(FR  Doc.  91-18921  Filed  8-8-91;  8:45  am] 
BIUJNO  cow  4a20-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

[Docket  No.  86N-0451] 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Removal  of  Portions  of  a 
Regulation;  Correction 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  was  published  in  the 
Federal  Register  of  April  26, 1991  (56  FR 
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19263).  The  Hnal  rule  amended  the 
animal  drug  regulations  by  removing 
portions  of  the  regulations  pertaining  to: 
(1)  Butynorate  (dibutyltin  dilaurate]  and 
arsanilic  acid,  to  codify  them  to  reflect 
previously  approved  new  animal  drug 
applications  (NADA's);  (2)  nitarsone, 
which  was  previously  codified;  and  (3) 
neomycin,  phenothiazine,  and 
piperazine,  when  used  as  sole  drug 
ingredients  in  Type  A  medicated  articles 
or  in  Type  B  or  C  medicated  feeds, 
intended  for  use  in  food-producing 
animals,  because  none  of  these  drugs 
was  the  subject  of  an  approved  NAOA. 
The  agency  is  correcting  typographical 
errors  that  appeared  in  the  preamble  of 
the  Hnal  rule  and  in  the  language 
amending  21  CFR  558.62.  That  language 
incorrectly  revised  all  of  paragraph  (c) 
instead  of  paragraph  (c)(1). 

FOR  FURTHER  INFORMATION  CONTACT: 

William  D.  Price,  Center  for  Veterinary 
Medicine  (HFV-220),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-M3-443a 

In  FR  Doc.  91-0913,  appearing  at  page 
19263  in  the  Federal  Register  of  Friday, 
April  26, 1991,  the  following  corrections 
are  made: 

1.  On  page  19264,  in  the  third  column, 
in  the  fourth  line,  “Article  of  *  *  *  Neo- 
Terramycin"  should  read  “Article  of 
Drug  Neo-Terramycin" . 

2.  On  page  19265,  in  the  first  column, 
in  the  last  paragraph,  line  10,  the  words 
“New-Drug  status  opinions:  statement  of 
policy"  should  have  appeared  in  italic 
typeface:  in  the  second  column,  in  the 
last  piaragraph.  in  the  fourth  line  from 
the  bottom  of  the  page,  the  acronym 
“AFCO”  should  read  "AAFCO”:  in  the 
third  column,  in  the  first  paragraph,  line 
5,  the  words  "the  ‘FDA  states’”  should 
read  “the  ‘FDA  status’":  line  8,  the 
words  "TTie  Feed  Additive 
Compendium”  should  have  appeared  in 
italic  typeface:  and  in  the  fifth 
paragraph,  in  the  second  line  from  the 
bottom,  the  words  “Public  Law”  should 
be  abbreviated  to  read  “Pub.  L“ 

§  558.62  [Corrected] 

3.  On  page  19268,  in  the  third  column, 
amendment  “5.“,  “paragraphs  (a)  and 
(c)”  are  corrected  to  read  “paragraphs 
(a)  and  (c)(1).” 

Dated:  August  5, 1991. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  91-18952  Filed  8-B-91: 8:45  am] 
BiLUNO  CODE  4160-01-M 


DEPARTMENT  OF  'THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 

Maryland  Regulatory  Program;  Permit 
Applications,  General  Requirements; 
Hydrologic  Balance;  Definitions;  Ponds 
and  Sediment  Control  Measures; 
Revegetation;  Civil  Penalties 

agency:  Ofrice  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

summary:  OSM  is  announcing  approval, 
with  certain  exceptions,  of  a  proposed 
amendment  to  the  Maryland  regulatory 
program  (hereinafter  referred  to  as  the 
Maryland  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
modifies  several  Maryland  rules  in  the 
areas  of  definitions,  permit  applications, 
hydrologic  balance,  ponds  and  sediment 
control  measures,  revegetation,  and  civil 
penalties  for  the  purpose  of  clarifying 
existing  rules  and  maintaining 
consistency  with  revised  Federal 
standards. 

EFFECTIVE  DATE:  August  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  C.  Blankenship,  Jr.,  Director. 
Charleston  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  603  Morris  Street. 
Charleston,  West  Virginia  25301, 
Telephone;  (304)  347-7158. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Maryland  Program 

II.  Submission  of  Amendment 

III.  Director’s  Hndings 

rv.  Summary  and  Disposition  of  Comments 

V.  Director’s  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Maryland  Program 

On  February  18, 1982,  the  Secretary  of 
the  Interior  approved  the  Maryland 
program.  Information  regarding  general 
background  on  the  Maryland  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Maryland  program  can 
be  found  in  the  February  18, 1962, 
Federal  Register  (47  FR  7214-7217). 
Subsequent  actions  concerning 
amendments  to  the  Maryland  program 
are  contained  in  30  CFR  920.12, 920.15, 
and  920.16. 

II.  Submission  of  Amendment 

By  letter  of  October  31. 1989 
(Administrative  Record  No.  MD-428). 


the  Maryland  Department  of  Natural 
Resources,  Energy  Administration. 
Bureau  of  Mines  (MDBOM)  submitted  a 
proposed  amendment  to  modify  the 
following  sections  of  the  Code  of 
Maryland  (COMAR)  06.13.00.01, 
08.13.09.02,  08.13.09.23,  06.13.09.24, 
08.13.09.35,  and  08.13.09.41. 

'This  proposed  amendment  represents 
the  third  phase  of  Maryland’s  response 
to  a  letter  dated  July  8, 1988,  from  OSM 
in  which  OSM  identified  areas  of  the 
State's  program  determined  to  be  less 
effective  than  the  Federal  requirements 
for  surface  mining  and  reclamation 
operations  (Administrative  Record  No. 
MD-351). 

OSM  announced  receipt  of  the 
proposed  amendments  in  the  January  22. 
1990,  Federal  Register  (55  FR  2111-2116), 
and  opened  the  public  comment  period 
and  provided  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendments. 
The  comment  period  closed  on  February 
21, 1990.  No  public  comments  were 
received  and  the  scheduled  public 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

By  letter  dated  February  13, 1990 
(Administrative  Record  No.  MD-440), 
Maryland  requested  that  OSM  withdraw 
that  portion  of  their  October  31, 1989, 
submission  that  related  to  COMAR 
08.13.09.24 — Ponds  and  Sediment 
Control  Measures,  so  that  the  State 
might  make  additional  changes. 
Maryland  submitted  changes  to  COMAR 
08.13.09.24  and  08.13.09.01B  on  March  9, 
1990  (Administrative  Record  No.  MD- 
443).  OSM  announced  receipt  of  these 
new  changes  in  the  April  25, 1990 
Federal  Register  (55  FR  17445-17458), 
and  reopened  the  public  comment 
period.  No  comments  were  received 
during  the  extended  comment  period 
which  closed  on  May  25, 1990. 

III.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director’s 
findings  concerning  the  proposed 
amendments  to  the  Maryland  program. 

1.  COMAR  08.13.09.01B  Definitions 

(a)  Under  COMAR  0ai3.O9.0lB(42). 
Maryland  proposes  to  add  the  definition 
for  “impounding  structure.”  The 
language  is  the  same  as  the  Federal 
definition  at  30  CFR  701.5  and,  therefore, 
the  Director  finds  it  to  be  no  less 
efiective  than  the  Federal  rule. 

(b)  Under  COMAR  08.13.09.01B(63). 
Maryland  proposes  to  add  the  definition 
for  “permanent  impoundment."  The 
language  is  the  same  as  the  Federal 
definition  at  30  CFR  701.5  and,  therefore. 
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the  Director  finds  it  to  be  no  less 
effective  than  the  Federal  rule. 

(c)  Under  COMAR  08.13.09.016(81), 
Maryland  deHnes  a  “sedimentation 
pond”  as  a  primary  sediment  control 
structure  used  to  allow  sediment  to 
settle  out.  The  Director  Hnds  that  the 
proposal  is  no  less  effective  than  the 
Federal  definition  at  30  CFR  701.5  which 
states  that  the  structure  is  used  to 
remove  solids  from  water. 

(d)  Under  COMAR  08.13.09.016(94), 
Maryland  proposes  to  add  the  definition 
for  "temporary  impoundment."  The 
language  is  the  same  as  the  Federal 
definition  at  30  CFR  701.5  and,  therefore, 
the  Director  finds  it  to  be  no  less 
effective  than  the  Federal  counterpart. 

2.  COMAR  0a.l3.09.02K  General 
Requirements  for  Permit  Applications 

(a)  Use  of  terms.  In  COMAR 
08.13.09.02K(1),  Maryland  is  deleting  the 
term  “mine  plan  area”  and  replacing  it 
with  “permit”  [area].  The  revised  rule  is 
substantively  ^e  same  as  that  of  30  CFR 
779.11.  Therefore,  the  Director  finds  it  to 
be  no  less  effective  than  its  Federal 
counterpart. 

(b)  Ground-water  hydrology. 

Maryland  proposes  to  revise  COMAR 
08.13.09.02k(2)(c]  to  require  that  specific 
baseline  groundwater  hydrology 
information  furnished  by  the  applicant 
must  be  in  sufficient  detail  to  assist  in 
determining  the  Probable  Hydrologic 
Consequences  (PHC)  of  a  proposed 
operation.  In  addition  to  the  ground 
water  information  requirements  of  30 
CFR  780.21(b)(1),  the  State  rule  also 
requires  information  on  sulfates,  acidity 
and  alkalinity.  Therefore,  the  Director 
finds  the  proposal  to  be  no  less  effective 
than  the  Federal  rule. 

(c)  Surface-water  hydrology. 

Maryland  proposes  to  revise  COMAR 
0d.l3.09.02k(2)(d)  to  require  that  specific 
baseline  surface  water  hydrology 
information  must  be  furnished  by  the 
applicant  in  sufficient  detail  to  assist  in 
determining  the  PHC  of  an  operation.  In 
addition  to  the  surface  water 
requirements  of  30  CFR  780.21(b)(2),  the 
Maryland  proposal  also  requires  a  water 
analysis  for  sulfates.  Therefore,  the 
Director  finds  the  revision  to  be  no  less 
effective  than  the  Federal  rule. 

(d)  Geologic  information.  Maryland 
proposes  to  revise  COMAR 
08.13.09.02K(2)(e)  to  require  the 
applicant  to  furnish  specific  geologic 
information  for  the  permit  and  adjacent 
area  in  sufficient  detail  to  assist  in  the 
determination  of  the  PHC  of  a  proposed 
operation.  The  revised  rules  are 
substantively  identical  to  the  provisions 
of  the  Federal  counterpart  at  30  CFR 
780.22.  Therefore,  the  Director  finds  the 


revision  to  be  no  less  effective  than  the 
Federal  rule. 

(e)  Water  quality  and  quantity. 
Maryland  proposes  to  revise  COMAR 
08.13.09.02K(2)(f)  by  requiring  that  the 
PHC  furnished  be  based  upon  the 
required  baseline  information.  It  allows 
the  use  of  modeling,  interpolation,  or 
statistical  techniques,  and  requires  that 
PHC  determinations  include  findings 
v«hether  adverse  impacts  occur  within, 
or  adjacent  to  the  permit  area.  These 
requirements  are  substantively  identical 
to  the  Federal  rules  of  30  CFR  780.21 
(b)(3)  and  (f)  (1),  (2),  and  (3).  Although 
the  proposed  revision  does  not  contain  a 
separate  specific  requirement  for  a 
review  by  the  regulatory  authority  to 
determine  if  permit  revisions  need  new 
PHC  data  as  required  by  paragraph 

(f)(4)  of  the  Federal  rule,  the  State  rule  at 
COMAR  08.13.09.086(2)(b)  provides  that 
an  application  for  permit  revision  is 
subject  to  the  general  permit  application 
requirements  of  COMAR  08.13.09.02, 
including  the  PHC  determination 
requirements  of  subsection  K(2)(f). 

When  read  together  with  COMAR 
03.13.09.086(2)(b),  the  Director  finds  the 
proposal  to  be  no  less  effective  than  the 
Federal  rule. 

(f)  Alternative  water  source 
information.  COMAR  08.13.09.02K(2)(g) 
is  revised  to  require  information  on 
water  availability  and  alternative  water 
sources  if  PHC  determination  indicates 
contamination,  diminution  or 
interruption  of  a  water  source.  Since  the 
revision  contains  the  same  language  as 
30  CFR  780.21(e),  the  Director  finds  it  to 
be  no  less  effective  than  the  Federal 
rule. 

(g)  Cumulative  hydrologic  impact 
information.  Maryland  proposes  to 
revise  COMAR  08.13.09.02K(2)(h)  to 
require  that  hydrologic  and  geologic 
information  for  assessment  of  probable 
cumulative  hydrologic  impact  of  the 
proposed  operation  and  all  anticipated 
mining  on  the  cumulative  impact  study 
area  designated  by  the  MD60M  be 
furnished,  if  required  by  MD60M,  and 
the  necessary  information  is  available 
fit)m  appropriate  Federal  or  State 
agencies.  Further,  the  proposal  provides 
that  if  the  information  is  not  available 
from  such  agencies,  the  applicant  may 
gather  and  submit  the  required 
information  as  part  of  the  permit 
application.  While  the  proposal  does  not 
contain  a  provision  similar  to  30  CFR 
780.21(c)(3)  which  does  not  allow 
approval  of  a  permit  until  the  necessary 
hydrologic  and  geologic  information  is 
made  available  to  the  regulatory 
authority,  Maryland  explained 
(Administrative  Record  No.  MD-463) 
that  the  requirement  that  the  6ureau  not 
issue  a  permit  until  the  permit 


application  complies  with  all 
requirements  is  contained  on  COMAR 
08.13.09.05A(1).  That  section  provides 
that  “a  permit  may  not  be  approved 
unless  the  6ureau  finds,  in  writing,  on 
the  basis  of  information  set  forth  in  the 
application,  or  information  otherwise 
available  and  documented  in  the 
approval  notice  *  *  *  that  *  *  *  the 
permit  application  complies  with  ail 
requirements  of  the  Regulatory 
Program.”  Maryland  further  stated  that 
it  has  always  interpreted  the  general 
requirement  of  .05A(1)  as  applying  to  the 
permit  application  hydrologic  and 
geologic  information  requirements  of 
COMAR  08.13.09.02.  When  read  together 
with  COMAR  08.13.09.05A(1).  the 
Director  finds  the  proposal  to  be  no  less 
effective  than  the  Federal  rule. 

(h)  Water  quality  sampling  and 
analysis.  Maryland  proposes  to  add 
COMAR  08.13.09.02K(3)  to  require  the 
methodology  for  water  quality  sampling 
and  analysis  be  conducted  according  to 
either  the  15th  edition  of  “Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater,”  or  the  methology 
delineated  in  40  CFR  parts  136  and  434. 
These  requirements  are  the  same  as  in 
30  CFR  780.21  (a)  and  (d).  Therefore,  the 
Director  finds  the  State  revision  to  be  no 
less  effective  than  the  Federal  rule. 

3.  COMAR  08.13.09.020  Hydrologic 
Reclamation  Plan 

(a)  Maps  and  cross-sections. 

Maryland  proposes  to  amend  COMAR 
08.13.09.020(12)  to  require  a  reclamation 
plan  that  includes  maps  and  cross- 
sections  indicating  the  measurers  to  be 
taken  during  mining  and  reclamation 
through  bond  release  to  protect  the 
environment,  meet  State  and  Federal 
water  quality  laws  and  protect  the  rights 
of  water  users.  Since  the  proposal 
contains  substantively  identical 
language  as  provisions  in  30  CFR 
780.21(h),  the  Director  finds  it  to  be  no 
less  effective  than  its  Federal 
counterpart. 

(b)  Drainage  water.  Maryland 
proposes  to  revise  COMAR 
08.13.09.020(13)  to  require  control  or 
treatment  of  surface  water  and  ground 
water  drainage  into,  through  and  out  of 
the  permit  area  during  the  life  of  the 
permit  to  avoid  acid  or  toxic  drainage 
and  prevent  additional  suspended  soils 
to  stream  flow.  Since  the  proposal 
contains  substantively  identical 
language  as  provisions  in  30  CFR 
730.21(h),  the  Director  finds  it  to  be  no 
less  effective  than  its  Federal 
counterpart. 

(c)  Adverse  hydrologic  consequences. 
Maryland  proposes  to  require  a  plan  in 
COMAR  08.13.09.020(14]  to  address 
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adverse  hydrologic  consequences 
identiHed  in  the  PHC  determination 
which  would  include  preventive  and 
remedial  measures.  Since  the  proposal 
contains  substantively  identical 
language  as  provisions  in  30  CFR 
780.21(h),  the  Director  finds  it  to  be  no 
less  effective  than  its  Federal 
counterparts. 

■  (d)  Permit  area.  Maryland  is  changing 
the  term  “mine  plan  area”  to  “permit 
area”  in  COMAR  08.13.09.020(15).  This 
proposed  language  is  substantively  the 
same  as  that  contained  in  the  Federal 
counterpart  at  30  CFR  780.21(h). 
Therefore  the  Director  finds  it  to  be  no 
less  effective  than  the  Federal  rule. 

(e)  Water  monitoring  based  on  PHC. 
Maryland  proposes  to  revise  COMAR 
08.13.09.020  (16)  and  (17)  to  require  a 
plan  for  monitoring  ground  water  and 
surface  water  based  upon  the  PHC 
determination  and  the  analyses  of  all 
baseline  hydrologic,  geologic,  and  other 
information  provided  in  the  application 
to  determine  the  impacts  of  the 
operation  on  the  hydrologic  balance. 
Although  the  proposed  revision  at 
COMAR  08.13.09.020(17)  does  not 
require  that  the  plan  provide  for 
monitoring  the  parameters  for  effluent 
limitations  of  the  Bureau’s  counterpart 
to  40  CFR  Part  434,  as  required  by  30 
CFR  780.21(j)(l),  the  State  explained 
(Administrative  Record  No.  MD-458B) 
that  the  requirements  are  prescribed  by 
the  State's  performance  standards  at 
COMAR  08.13.09.23D(3).  The  Director 
has  determined  that,  when  read  together 
with  23D(3).  The  Director  has 
determined  that,  when  read  together 
with  23D(3),  the  proposal  is  no  less 
effective  than  its  Federal  counterpart. 

4.  COMAR  08.13.09.23  Hydrologic 
Balance 

(a)  Water  monitoring  plan.  Maryland 
proposes  to  revise  COMAR 
08.13.09.23D(1)  and  08.13.09.23E(1)  to 
require  that  ground  and  surface  water 
monitoring  be  conducted  according  to 
an  approved  plan.  Since  the  language  is 
substantively  identical  to  30  CFR 
816.41(c)(1)  and  816.41(e)(1),  the  Director 
finds  the  revisions  to  be  no  less  efiective 
than  the  corresponding  Federal  rules. 

(b)  Water  monitoring  frequency. 
Maryland  proposes  to  revise  COMAR 
08.13.09.23D(2)  and  08.13.09.23E(2)  to 
establish  fi^quency  of  monitoring.  The 
revisions  would  also  require  the 
operator  to  immediately  take 
appropriate  action  and  notify  the 
MDBOM  if  an  analysis  of  any  groimd 
water  sample  indicates  noncompliance 
with  a  permit  condition.  In  addition  to 
containing  language  substantively 
identical  to  that  of  30  CFR  816.41(c)(2) 
and  816.41(e)(2),  the  revisions  would 


also  require  minimum  sampling  intervals 
during  each  quarter.  Therefore,  the 
Director  finds  the  revisions  to  be  no  less 
effective  than  the  Federal  rules. 

(c)  Monitoring  parameters.  In 
COMAR  0ai3.09.23D(3)  and 
08.13.09.23E(3),  Maryland  proposes  to 
require  specific  minimum  parameters  be 
monitored  at  each  monitoring  location. 
Since  the  proposals  not  only  include 
substantively  the  same  language  as  that 
of  30  CFR  780.2l(i)(1)  and  780.21(j)(2)(i), 
but  also  impose  additional  parameters 
to  be  monitored  beyond  those  specified 
in  the  Federal  rule,  the  Director  finds  the 
proposals  to  be  no  less  effective  the 
Federal  rule. 

(d)  Monitoring  discharges  from  permit 
area.  Maryland  proposes  to  add  a 
requirement  at  COMAR  08.13.09.23E(4) 
that  the  permittee  submit  proof  of  filing 
forms  for  NPDES  reporting  requirements 
for  the  permit  area;  that  discharges  fit)m 
the  permit  area  be  monitored  in 
accordance  with  NPDES  permits  issued 
by  the  Maryland  Department  of 
Environment;  and  that  in  those  cases 
where  analytical  units  of  sample 
collections  indicate  noncompliance  with 
a  permit  condition  or  applicable 
standard,  the  operator  shall  notify 
MDBOM  and  immediately  take  action 
provided  in  regulations  COMAR 
08.13.09.020  (12),  (13),  (14)  and 
08.13.09.05D(3).  Iliere  is  no  direct 
Federal  rule  counterpart,  but  the 
requirement  for  monitoring  discharges 
fit)m  the  permit  area  is  not  inconsistent 
with  the  permitting  requirements  of 
section  516  of  SMCRA  Therefore,  the 
Director  finds  this  proposal  to  be  no  less 
effective  than  the  Federal  rules. 

(e)  Duration  of  surface  water 
monitoring.  Maryland  proposes  to  add  a 
provision  by  COMAR  08.13.09.23E(5) 
that  would  require  surface  water 
monitoring  through  mining  and 
reclamation  until  bond  release,  or  imtil 
certain  other  specified  requirements  are 
met.  The  proposal  would  allow 
monitoring  to  cease  if  an  operation  is 
shown  to  minimize  disturbances  to  the 
hydrologic  balance  in  the  permit  and 
offsite  areas.  Maryland  stated  that 
because  mining  operations  under 
paragraph  COMAR  .23E(4)  are  subject 
to  separate  NPDES  monitoring 
requirements  imposed  by  the  Maryland 
Department  of  Environment,  the  NPDES 
monitoring  would  not  necessarily  be 
curtailed  should  SMCRA  related 
monitoring  cease  (Administrative 
Record  No.  MD-458B).  The  Maryland 
rule  is  substantively  &e  same  as  30  CFR 
616.41(e)(3)  except  the  Federal  rule 
additionally  requires  a  demonstration 
that  the  operation  prevented  material 
damage  to  the  hydrologic  balance 
outside  the  permit  area.  Maryland’s 


proposal  fails  to  provide  for  such  a 
demonstration.  Ilierefore,  the  Director  is 
requiring  Maryland  to  amend  its 
program  to  correct  this  omission. 

(f)  Transfer  of  Wells.  Maryland 
proposes  to  revise  COMAR 
08.13.09.231(1)  by  inserting  the  phrase, 
“and  in  acco^ance  with  State  and  local 
laws”  at  the  end  of  the  first  sentence  as 
an  added  requirement  pertaining  to  the 
transfer  of  a  prospect  or  monitoring  well 
for  further  use  as  a  water  well.  Since  the 
language  would  impose  substantively 
the  same  requirement  for  management 
of  wells  as  30  CFR  816.41(g),  the  Director 
finds  the  revision  to  be  no  less  effective 
than  the  Federal  rule. 

(g)  Discharge  of  water.  Maryland 
proposes  to  revise  COMAR 
08.13.09.23](1)  by  including  the  phrase, 
“and  prevent  material  damage  outside 
the  permit  area”  among  the 
Justifications  for  allowing  the 
discharging  of  water  into  an 
underground  mine.  Since  the  added 
language  is  the  same  as  that  found  in  30 
CFR  816.41(i),  the  Director  finds  the 
revision  to  be  no  less  effective  than  its 
Federal  counterpart. 

5.  COMAR  08.13.09.24A  Ponds  and 
Sediment  Control  Measures 

Maryland  proposes  to  add  subsection 
A(6)  to  require  that  all  water 
accumulated  in  any  pit  be  removed  and 
the  pit  maintained  in  a  dewatered 
condition  whenever  water  quality  or 
spoil  stability  is  affected  or  prior  to 
cessation  of  mining  activities.  While 
there  is  no  direct  Federal  counterpart  to 
this  proposal  the  Director  finds  it  to  be 
not  inconsistent  with  the  requirements 
of  SMCRA  and  the  Federal  regulations. 

6.  COMAR  08.13.09.24C  Diversion 
Design 

Maryland  proposes  to  add  COMAR 
08.13.09.24C(2)(f)  to  require  that 
diversions  be  designed  to  minimize 
adverse  impacts  to  the  hydrologic 
balance,  to  prevent  material  damage 
and  to  assure  the  public  safety.  Since 
the  proposed  language  is  substantively 
the  same  as  that  of  30  CFR  816.43(a)(1), 
the  Director  finds  it  to  be  no  less 
effective  than  its  Federal  counterpart. 

7. COMAR08.13.09.24D  Stream 
Channel  Diversions 

(a)  Diversion  of  perennial  and 
intermittent  streams.  Maryland  is 
revising  paragraph  (l)(a)  to  allow 
diversions  for  perennial  and  intermittent 
streams  if  there  is  a  finding  that  the 
diversion  will  not  adversely  affect  the 
water  quality  and  related  environmental 
resources  of  the  stream.  Since  the 
revised  language  would  be  substantively 
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the  same  as  that  contained  in  30  CFR 
816.43(b)(1),  the  Director  Hnds  the 
revision  to  be  no  less  effective  than  its 
Federal  counterpart. 

(b)  Certification.  Maryland  proposes 
in  paragraph  (2Xc)  to  add  the 
requirement  that  design  and 
construction  of  stream  channel 
diversi(His  be  certified  by  a  qualified 
professional  engineer  as  meeting  the 
performance  standards  and  design 
criteria  of  the  regulatory  program.  Since 
the  proposed  language  is  substantively 
the  same  as  that  of  30  CFR  816.43(b)(4), 
the  Director  finds  it  to  be  no  less 
effective  than  its  Federal  counterpart 

3.  COMAR  08.13.09.24F  Siltation 
Structures 

(a)  Definitions.  Maryland  proposes  in 
COMAR  08.13.09.24F(1)  to  add  the 
definitions  for  “siltation  structure,” 
“disturbed  areas"  and  “other  treatment 
facilities.”  Since  the  proposal  has 
identical  language  as  the  Federal 
program  at  30  CFR  816.46(a]  (1),  (2).  and 
(3).  the  Director  finds  the  proposal  to  be 
no  less  elective  than  the  Federal  rule. 

(b)  General  requirements.  Maryland 
proposes  to  add  COMAR  08.13.09.24F(2) 
(a)  through  (g)  as  the  general 
requirements  f(V  siltation  structures. 

(i)  Paragraph  (2)(a)  would  require  use 
of  best  technology  available  in  order  to 
prevent  additional  contributions  of 
suspended  solids  to  nmofi  or 
streamflow  outside  the  permit  area. 
Since  the  proposed  language  is 
substantively  the  same  as  in  30  CFR 
816.46(b)(1),  the  Director  finds  the 
proposal  to  be  no  less  effective  than  its 
Federal  counterpart. 

(ii)  Paragraph  (2)(b)  would  require  all 
surface  drainage  from  the  disturbed  area 
to  be  passed  through  a  siltation 
structure  before  leaving  the  permit  area, 
except  as  provided  in  paragraph 
(G)(1)(d).  The  reference  to  paragraph 
(G)(1)(d)  is  incorrect  and  should  be 
proposed  paragraph  F(5),  “Exemptions." 
Maryland  has  acluiowledged  the  error 
and  agreed  to  correct  the  reference 
(Administrative  Record  No.  MD-463). 
This  corrected  proposal  would  allow  an 
exemption  to  the  requirement  if  the  total 
area  disturbed  is  small,  and  the  operator 
demonstrates  that  siltation  structures 
and  alternate  sediment  control  measures 
are  not  necessary  to  meet  effluent 
limitations  and  applicable  State  and 
Federal  water  quality  standards  for 
receiving  waters.  With  the 
understanding  that  Maryland  will 
correct  the  erroneous  reference  prior  to 
promulgating  amended  regulations,  the 
Director  finds  the  proposal  to  be  no  less 
elective  than  its  Fed^al  cotinterpart  at 
30  CFR  816.46(b)(2). 


(iii)  Paragraph  (2)(c)  would  require 
that  siltaticui  structures  be  built  before 
beginning  surface  mine  activities  and 
that  upon  construction  the  structures 
shall  be  certified  by  a  qualified 
registered  professional  engineer.  Since 
the  proposed  language  is  substantively 
the  same  as  30  CFR  816.46(b)(3),  the 
Director  finds  the  proposal  to  be  no  less 
effective  than  its  Federal  counterpart. 

(iv)  Paragraph  (2)(d)  would  require 
that  any  siltation  structure  which 
impounds  water  be  designed, 
constructed  and  maintained  in 
accordance  with  sections  .24G  and  .24H 
of  the  Maryland  program.  Since  the 
proposed  provision  is  substantively  the 
same  as  30  CFR  816.46(b)(4),  the  Director 
finds  the  proposal  to  be  no  less  effective 
than  its  Federal  counterpart 

(v)  Paragraph  (2Xe)  would  require  that 
any  siltation  stnmture  be  maintained 
until  removal  is  authorized  by  the 
Bureau,  and  in  no  case  removed  if 
augmented  seeding  occurred  within  the 
last  two  years.  Since  the  proposal  is 
substantively  the  same  as  30  CFR 
816.46(b)(5),  the  Director  finds  the 
proposal  to  be  no  less  effective  than  its 
Federal  counterpart 

(vi)  Paragraph  (2)(f)  would  require 
that  when  a  sUtaticm  structure  is 
removed,  the  area  be  regraded  and 
revegetated  in  accordance  with  the 
approved  reclamation  plan.  Since  the 
proposed  language  is  substantively  the 
same  at  30  CFR  816.46(b)(6),  the  Director 
finds  the  proposal  to  be  no  less  effective 
than  the  Federal  rule. 

(vii)  Paragraph  (2)(g)  would  clarify 
that  design,  construction  and 
maintenance  of  any  siltation  structure 
does  not  relieve  the  pers<m  responsiUe 
from  compliance  with  applicable 
effluent  limitations.  There  is  no 
corresponding  Federal  rule,  but  the 
proposed  language  does  not  conflict 
with  the  general  hydrological  standards 
of  section  515(b)(10)(B)  of  SMCRA. 
Therefore,  the  Director  finds  that 
proposal  is  not  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
relations. 

(c)  Sedimentation  ponds.  Maryland 
proposes  new  sedimentation  pond 
requirements  at  COMAR  08.13.09.24F(3) 
(a)  through  (c). 

(i)  Paragraj^  (3Ka)  would  require  that 
sedimentation  pon^  be  designed, 
constructed  and  maintained  in 
accordance  with  section  .24G  and  .24H 
of  this  regulation.  While  there  is  no 
Federal  counterpart  to  this  proposal,  the 
Director  finds  it  to  be  not  inconsistent 
with  the  requirements  of  SMCRA  and 
the  Federal  regulations. 

(ii)  Paragraph  (3Xb)  would  require 
that  sedimentation  ponds  be  located  as 
near  as  possible  to  the  disturbed  area 


and  out  of  perennial  streams  unless 
approved  by  the  MDBOM.  Since  the 
proposed  language  is  substantively  the 
same  as  30  CFR  816.46(c)(l)(ii).  the 
Director  finds  the  propo^  to  be  no  less 
effective  than  its  Federal  count^art. 

(iii)  Paragraph  (3)(c)  would  require 
that  sedimentation  ponds  be  designed, 
constructed  and  maintained  to:  (i) 
Provide  a  minimum  storage  volume  of  67 
cubic  yards  per  acre  of  drainage  area  to 
the  pond;  (ii  j  provide  adequate  detentk>n 
time;  (iii)  contain  or  treat  a  ten-year 
precipitation  event  as  apfMvved  by  the 
MDBOM;  (iv)  (Hovide  a  dewatering 
device  adequate  to  maintain  the 
detention  time;  (v)  minimize  ^ort 
circuiting;  and  (vi)  provide  removal  of 
sediment  to  maintain  60  percent  of  the 
sediment  storage  volume.  The  proposed 
language  of  paragraphs  (SKc)  (ii).  (iii) 
and  (v)  is  substantively  the  same  as  30 
CFR  816.48{c)(l)(iii)  (B),  (Q  and  (E). 
respectively.  The  proposed  rule  at 
paragraph  (3){c)(i)  would  require  67 
cubic  yards  of  storage  volume  per  acre 
while  30  CFR  816.46(cXiiiMA)  requires 
“adequate"  storage  vohune.  The 
proposed  language  of  paragraph 
(3)(c)(iv)  would  allow  alternative 
positioning  of  a  dewatering  device 
adequate  to  maintain  the  prescribed 
detention  time  while  {  816.46(c)(iii)(D) 
merely  requires  a  dewatering  device 
adequate  to  maintain  the  prescribed 
detention  time.  Proposed  paragraph 
(3)(c)(vi)  would  require  sediment 
removal  to  maintain  60  percent  of  the 
storage  volume  while  9  816.46(c)(iii)(F) 
requires  removal  to  maintain  an 
adequate  volume.  The  proposed 
language  of  paragraph  (3)(c)(iv)  restricts 
the  location  of  the  dewatering  device  to 
an  elevatitm  no  lower  than  the 
maximum  elevation  of  the  sediment 
storage  volume,  unless  approved  by  the 
Bureau.  The  restriction  on  the  location 
of  the  dewatering  device  is  being 
imposed  in  order  to  improve  the 
efiiciencv  and  effectiveness  of  the 
device  and  to  enhance  removal  of  water 
storage  resulting  from  inflow.  The 
Director  finds  the  proposal  to  be  no  less 
effective  than  its  Federal  counterpart 

(d)  Other  treatment  facilities. 

Maryland  proposes  in  COMAR 
08.13.0a24F(4)  to  require  that  other 
treatment  facilities  be  designed  in 
accordance  with  the  applicable 
requirements  of  this  section  and  to 
contain  or  treat  the  10-year.  24-hottr 
precipitation  event  unless  a  lesser 
design  event  is  approved  by  the 
MDBOM.  ^nce  the  proposed  language 
is  substantively  the  same  as  30  CFR 
816.46(d).  the  Director  finds  the  proposal 
to  be  no  less  effective  than  its  Federal 
counterpart. 
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(e)  Exemptions.  Maryland  proposes  to 
add  COMAR  08.13.09.24F(5)  which 
would  provide  that  exemptions  to  the 
requirements  of  this  section  may  be 
granted  if  the  disturbed  drainage  area 
within  the  total  disturbed  area  is  small 
and  the  operator  demonstrates  that 
siltation  structures  and  alternate 
sediment  control  measures  are  not 
necessary  to  meet  effluent  limitations  in 
this  regulation.  The  proposed  language 
is  substantively  the  same  as  30  CFR 
816.46(e].  Therefore,  the  Director  Hnds 
the  proposal  to  be  no  less  effective  than 
its  Federal  counterpart. 

9.  COMAR  08.13.09.24H  Impoundments 

Maryland  proposes  new  language  for 
the  permanent  and  temporary 
impoundment  rules  and  is  changing  the 
section  name  to  "Impoundments.” 

(a)  General  requirements.  Maryland 
proposes  to  add  subsection  COMAR 
08.13.09.24H(1]  (a)  through  (1)  as  the 
general  requirements  for  impoundments. 
COMAR  08.13.09.24H(1)  requires  that 
impoundments  (a)  be  designed  and 
constructed  so  ^at  the  minimum 
elevation  at  the  top  of  the  settled 
embankment  will  be  one  foot  above  the 
water  surface  in  the  pond  with  the 
emergency  spillway  flowing  at  design 
depth;  (b)  be  designed  and  constructed 
so  the  constructed  dam  height  is  at  least 
five  percent  over  design  height  to  allow 
for  settlement:  (c)  be  designed  and 
constructed  to  ensure  that  all  perimeter 
slopes  are  stable,  are  not  steeper  than 
2:1,  and  are  protected  against  erosion; 

(d)  be  designed  and  constructed  so  the 
crest  of  the  emergency  spillway  is  a 
minimum  of  one  foot  above  the  crest  of 
the  principal  spillway:  (e)  comply  with 
COMAR  08.05.03.05  if  the  embankment 
is  more  than  15  feet  in  height  as 
measured  fit)m  the  upstream  toe  of  the 
embankment  to  the  crest  of  the 
emergency  spillway;  (f)  be  revegetated 
immediately  upon  completion  of 
construction;  (g)  have  embankment 
slope  protection  against  surface  erosion 
and  damage  due  to  sudden  drawdown; 
(h)  have  vegetated  embankment  faces 
except  that  faces  where  water  is 
impounded  may  be  riprapped  or 
otherwise  stabilized  in  accordance  with 
accepted  design  practices;  (i)  be 
designed  by  or  under  the  supervision  of 
a  registered  professional  engineer  (RPE) 
using  current,  prudent,  engineering 
practices  and  design  criteria,  and 
certified  by  a  RPE;  (j)  be  inspected 
during  construction  under  the 
supervision  of  and  certified  after 
construction  by  a  registered  professional 
engineer,  (k)  be  routinely  maintained 
during  mining  operations;  and,  (1)  be 
designed  and  constructed  in  accordance 
with  U.S.  Soil  Conservation  Service 


Practice  Standard  378  “Ponds,”  if 
impoundments  do  not  meet  the  size  or 
other  criteria  of  30  CFR  77.216(a)  and  are 
located  where  failure  would  not  be 
expected  to  cause  loss  of  life  nr  serious 
property  damages. 

Paragraph  (a)  provides  for  a  minimum 
fi-eeboard  of  1  foot  as  opposed  to  30  CFR 
816.49(a](4]  which  requires 
impoundments  to  have  adequate 
freeboard.  Maryland  stated  that  a 
minimum  fi'eeboard  of  1  foot  is  provided 
for  in  U.S.  Soil  Conservation  Service 
Practice  Standard  378,  “Ponds,” 

October,  1978,  and  is  the  standard  used 
nationwide  to  ensure  adequate 
freeboard  on  ponds  to  prevent 
overtopping  by  waves  or  increases  in 
storage  volume  (Administrative  Record 
No.  MD-463).  Paragraphs  (b),  (c),  and  (d) 
provide  for  specific  design  criteria  while 
30  CFR  816.49(a](2}  allows  for  any 
design  criteria  that  may  be  established 
by  the  regulatory  authority.  Paragraph 
(e),  for  which  there  is  no  general  Federal 
counterpart,  requires  compliance  with 
regulations  of  the  State’s  Water  s 
Resources  Administration  of  the 
Department  of  Natural  Resources 
(dealing  with  dams  and  reservoirs] 
when  the  embankment  is  more  than  15 
feet  in  height.  The  requirements  imposed 
by  the  referenced  regulation  in 
connection  with  the  construction, 
reconstruction,  repair  or  alteration  of  a 
dam  or  reservoir  provide  a  further  level 
of  compliance  review  for  larger-type 
embankments  not  required  by  SMCRA 
or  the  Federal  regulations. 

Paragraph  (f),  for  which  there  is  no 
direct  Federal  counterpart,  requires  that 
impoundments  be  vegetated 
immediately  upon  completion  of 
construction.  This  provision  is 
consistent  with  the  general 
contemporaneous  reclamation 
requirements  of  30  CFR  816.100. 

The  provisions  of  paragraphs  (g),  (h), 
and  (1)  are  substantively  the  same  as 
those  contained  in  30  CFR  816.49(a)  (6), 
(7),  and  (3)  respectively. 

Paragraphs  (i)  and  (j)  are  similar  to 
the  provisions  of  30  CFR  816.49(a)(2]  and 
(a)(10),  respectively,  except  that  the 
State  proposals  do  not  require  that  the 
registered  professional  engineer,  who 
designed  and  certified  the  impoundment, 
and  inspected  the  impoundment  during 
and  after  construction,  be  experienced 
in  the  design  and  construction 
of  impoun^ents  as  required  by  the 
Federal  rules.  Maryland  stated  that  the 
reference  to  experience  in  the  design 
and  construction  of  impoundments  was 
deleted  since  the  Federal  regulations 
failed  to  quantify  “experience”  or 
provide  standards  for  accepting  or 
rejecting  a  registered  professional 


engineer’s  (RPE)  impoundment  design. 
Further,  Maryland  stated  that 
impoundment  designs  are  reviewed  by 
the  Bureau  of  Mines  and  are  not 
accepted,  whether  certified  by  an  RPE 
with  or  without  experience  in  the  design 
and  construction  of  impoundments  until 
the  Bureau  is  confident  that  the  design 
meets  the  required  standards  set  forth  in 
the  State  regulations  (Administrative 
Record  No.  MD-463). 

Based  upon  the  clarification  provided 
by  the  State,  the  Director  feels  that  the 
fact  that  certified  designs  are 
subsequently  reviewed  by  the  Bureau  of 
Mines  should  be  sufficient  to  ensure  the 
integrity  of  the  designs  and,  therefore, 
the  lack  of  a  requirement  for  experience 
in  the  design  and  construction  of 
impoundments  does  not  make  proposed 
rule  08.13.09.24H(l)(i)  less  effective  than 
the  Federal  rule  at  30  CFR  816.49(a)(2]. 

In  addition,  although  proposed  rule 
08.13.09.24H(l)(j)  does  not  include  an 
experience  requirement  similar  to  the 
Federal  rule  at  30  CFR  816.49(a)(10),  the 
proposed  rule  at  .24H(6),  as  discussed  in 
Finding  9(f),  does  provide  that 
inspections  during  and  upon  completion 
of  construction  be  conducted  by 
professional  engineers  or  specialists 
experienced  in  the  construction  of 
impoundments.  However,  the  proposed 
rules  do  not  require  that  the  professional 
engineers  or  specialists  conducting 
annual  inspections  be  experienced  in 
the  construction  of  impoundments  as 
required  by  30  CFR  816.49(a)(10). 

’There  is  no  Federal  rule  counterpart 
for  the  maintenance  requirements  of  the 
State’s  proposed  subparagraph  (k). 
However,  ^e  removal  of  combustible 
material  and  cleaning  of  ditches  and 
spillways  would  facilitate  the  inspection 
requirements  of  30  CFR  816.49(a)(ll). 

On  the  basis  of  the  above,  the 
Director  finds  that  the  proposals 
contained  in  subsections  H(l)  (a) 
through  (1)  are  no  less  effective  than  the 
cited  Federal  regulations,  except  to  the 
extent  that  the  proposals  fail  to  require 
that  the  professional  engineers  or 
specialists  conducting  annual 
inspections  be  experienced  in  the 
construction  of  impoundments. 

Therefore,  the  Director  is  requiring 
Maryland  to  amend  its  program  to 
correct  this  deficiency. 

(b)  Stability.  Maryland  proposes  to 
add  subsection  COMAR 
08.13.09.24H(2)(a),  (b)  and  (c)  (i)  through 
(vi)  to  identify  impoundment  size  and 
safety  factor  criteria.  Subsection  H(2) 
requires  that  impoundments:  (a)  meeting 
the  size  or  other  criteria  of  30  CFR 
77.216(a),  or  located  where  failure  could 
cause  loss  of  life  or  serious  property 
damage,  or  a  coal  mine  waste 
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impounding  structure  shall  have  a 
minimum  static  safety  factor  of  1,5  for  a 
normal  pool  with  steady  state  seepage 
saturation  conditions  and  a  seismic 
safety  factor  of  at  least  1,2;  (b)  not 
meeting  the  size  (r*  other  criteria  of  30 
CFR  77.216fa},  except  for  coal  mine 
waste  impounding  structures  and 
located  where  failure  would  not  be 
expected  to  cause  loss  of  life  or  serious 
property  damage,  shall  be  (xmstnicted  to 
achieve  a  minimum  static  safety  factor 
of  1,3  for  a  normal  pool  with  steady 
state  seepage  saturation  conditions;  (c) 
shall  be  deemed  to  meet  a  minimum 
static  safety  factor  of  1,3  for  a  normal 
pool  with  steady  state  seepage 
conditions  if;  (i)  The  impoundment  is 
designed  and  constructed  so  the  top 
width  of  the  embankment  is  no  less  than 
the  quotient  of  (H+35)/5,  where  H  is  the 
height  in  feet,  of  the  embankment  as 
measured  from  the  upstream  toe  of  the 
embankment;  (ii)  the  impoundment  is 
designed  and  constructed  so  the 
combined  upstream  and  downstream 
sideslopes  of  the  settled  embankment 
are  not  less  than  5:1  with  neither  slope 
steeper  than  2:1;  (iii)  the  embankment 
foundation  is  cleared  of  all  organic 
material,  the  surface  of  the  area  is 
sloped  to  no  steeper  dian  1:1  and  the 
entire  area  is  scarified;  (iv)  a  cutofr 
trench  is  designed  and  constructed  prior 
to  initiating  the  placement  of  fill 
material  for  the  embankment;  (v)  the  fiti 
material  used  in  construction  of  the 
embankment  is  free  of  sod,  large  roots 
and  other  vegetative  matter,  frozen  soil 
and  coal  processing  waste;  and,  (vi)  the 
construction  of  the  embankment  begins 
by  placing  and  spreading  fril  material  at 
the  lowest  point  of  foundation,  the  frll  is 
brought  up  in  horizontal  layers  not  to 
exce^  ei^t  inches  as  required  to 
facilitate  compaction,  and  is  compacted 
as  specified  in  the  approved  design. 

Paragraph  (a)  is  substantively  the 
same  as  30  CFR  8ie.49(a)(3Ki}  and 
paragraph  (b)  is  substantively  the  same 
as  30  CFR  816.49(a)(3Hii). 

30  CFR  780.25fc){3)  provides  that  for 
impoundments  not  meeting  the  size  and 
other  criteria  of  30  CFR  77,210(a)  and 
located  where  failure  would  not  be 
expected  to  cause  loss  of  hfe  or  serious 
property  damage,  the  regulatory 
authority  may  establish  throng  the 
State  program  approval  process 
engineering  design  standards  that 
ensure  stability  comparable  to  a  1,3 
minimum  static  safety  factor  in  h'eu  of 
engineering  tests  to  establish 
compliance  with  the  minimum  static 
safety  factor  of  U  spectfred  in  30  CFR 
816.49(a}(3)(ii).  Pursuant  to  the 
provisions  of  8  780.25{cK3).  Maryland 
has  proposed,  in  COMAR 


08.13.09,24H(2Xc},  six  specific  criteria  by 
whkdi  impoundments  shall  be  deemed 
to  meet  a  minimum  static  safety  factor 
of  1.3  for  a  normal  pool  with  steady 
state  seepage  conditions. 

OSM  has  reviewed  the  criteria 
specified  by  the  State,  and  feels  that  the 
following  clarifreations  are  necessary  to 
ensure  that  COMAR  08.13.09.24H{Z)(c)  is 
no  less  effective  than  the  Federal 
regulations. 

— ^The  State  should  specify  that  the 
listed  criteria  apply  to  impoundments 
not  meeting  the  size  or  other  criteria 
of  30  CFR  77.216(a)  and  located  where 
failure  would  not  ^  expected  to 
result  in  loss  of  life  or  serious  property 
damage. 

— ^The  proposal  in  subsection  (cXiii) 
states  that  “*  *  *  the  surface  of  the 
foundation  area  is  sloped  to  not 
steeper  than  Iri  *  *  This  slope  is 
too  steep  for  construction  of  an 
embankment  with  combined  side 
slopes  of  5:1,  as  specified  in 
subsection  (cXii)-  If  the  1:1  slope  is  to 
represent  the  maximum  slope 
allowable  on  the  flanks  of  the  valley 
where  the  impoundment  is  to  be 
constructed,  then  the  proposed  rule 
should  so  state.  Also,  the  maximum 
allowable  slope  of  the  valley  floor 
should  be  designated. 

— ^To  ensure  impoundment  stalrility  with 
a  static  safety  factor  of  1.3,  Maryland 
should  develop  a  worse-case^cenario 
for  the  soUs  and  slopes  typical  of  the 
western  Maryland  coal  bearing  areas. 
The  stability  analysis  of  this  scenario 
would  be  tc^nical  lustifrcation  for 
establishing  minimum  guidelines  for 
meeting  the  Federal  requirements. 

The  Director  finds  the  proposed  rules 
in  COMAR  08.13.09.24H(2)  (a)  and  (b)  to 
be  no  less  effective  Aan  the  Federal 
rules  at  30  CFR  816.49(a)(3)  (i)  and  (ii), 
respectively.  In  addition,  the  Director 
frnds  the  proposed  rule  at  COMAR 
08.13.09.24H(2Xc)  to  be  less  effective 
than  the  Federal  regulations  and  is 
requiring  Maryland  to  amend  its 
program  to  provide  the  cited 
clarifications. 

(c)  Foundation.  Maryland  proposes  in 
CC^ilAR  08.13.09.24H(3)  to  require  that 
foundations  and  abutments  for  an 
impounding  structure  be  stable  during 
all  phases  of  construction  and  operation 
and  be  designed  based  on  adequate  and 
accurate  information  on  the  foundation 
conditions.  For  an  impoundment 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a),  the  foundation 
investigation,  as  well  as  any  necessary 
laboratory  testing  of  foundation 
material,  shall  be  performed  to 
determme  the  design  requirements  for 
foundation  stabfhty.  Since  the  proposal 


is  substantively  the  same  as  30  CFR 
816.49(a)(5Xi)>  the  ENrector  finds  it  to  be 
no  less  ^ective  than  its  Federal 
counterpart. 

(d)  Spillways.  Maryland  proposes  in 
COMAR  08.13.09JJ4H(4)  to  require:  (a) 
That  an  impoundment  Include  either  a 
combination  of  principal  and  emergency 
sfullways  or  a  single  spillway 
configured,  as  specified  in  paragraph  (b). 
which  ensures  design  and  construction 
to  safely  pass  the  applicable  design 
precipitation  event  specified  in 
paragraph  (c)  which  follows;  (b)  that  the 
MDBOM  may  approve  a  single  open- 
channel  spillway  that  is:  (i)  Of 
nonerodible  construction  and  designed 
to  carry  sustained  flows;  or  (ii)  rock  or 
grass-lined  and  designed  to  carry  short 
term  infrequent  flows  at  nonerosive 
velocities  where  sustained  flows  are  not 
expected;  and  (c)  that  the  required 
design  precipitation  event  for 
impoundments  meeting  the  spillway 
requirements  of  subsections  H(5)  or  H(6) 
following  are:  (i)  for  an  impouncteent 
meeting  the  size  or  other  criteria  30 
CFR  77.216(a),  a  100-year,  6-hour  event 
or  larger  event  specified  by  the 
MDBOM;  or,  (ii)  for  impoundments  not 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a),  a  25-year  24-hour  event, 
or  larger  event  specified  by  the 
MDBOM. 

COMAR  08.13.09.2411(4)  (a)  and  (b) 
are  substantively  the  same  as  30  CFR 
816.49(a)(8)  and  816.4g(a)(8)(il 
respectively.  COMAR  08.13.09.24H(4)(c) 
differs  from  the  Federal  rule  at  30  CFR 
816.49(a)(8](ii}  only  for  the  duration  of 
the  design  events  for  impoundments  not 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a).  Maryland  has  elected  to 
retain  design  events  with  a  24-hour 
duration.  Ihe  Federal  rule  provides  for 
6-bour  duration  design  events.  OSM 
conducted  a  study  of  the  difrerences  in 
peak  flows  generated  by  events  of  these 
durations  under  the  various  conditions 
encountered  in  Maryland 
(Administrative  Record  No.  MD-510). 

The  study  concluded  that  under  most 
conditions  the  peak  runoff  from  a  24- 
hour  event  would  exceed  that  from  a  6- 
hour  event  or  that  the  difference  was 
insignificant  in  terms  of  design 
cansideratkms.  Based  upon  the  study, 
the  Director  believes  that  the  State's  use 
of  the  24-hour  design  event  ratho'  than 
the  6-hoiir  event  is  as  stringent  or  more 
stringent  than  the  correq>onding  Federal 
requirement. 

Accordingly,  the  Director  finds  dte 
proposed  rules  at  .24H  (a),  (b).  and  (c) 
are  no  less  effective  dian  the  Federal 
counterparts  at  30  CFR  8ie.49(aX8}- 
(8)(ii). 
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(e)  Other  qat^ifying  criteria, 

Maryland  proposes  to  require  in 
COMAR  08.}3iSi24H(5)  that 
impoandnaents  meetii^  the  size  or  other 
qualifying  criteria  of  30  CFR  77.219(a) 
compty  with  30  CFR  77J!t9  and  this 
section.  Tlie  plan  required  to  be 
submitted  to  the  District  Manager  of 
MSHA  under  30  CFR  77.216  shall  also  be 
submitted  to  the  as  part  of  the 

permit  application.  Since  the  proposal  is 
substantivery  the  same  as  provisions  al 
30  CFR  7a0.25(GH2).  the  Ehrector  finds  it 
to  be  no  less  effective  than  its  Federal 
counterpart. 

(f)  Inspections,  Maryland  proposes  in 
CCH^AR  0ai3i)9.24H(6)  to  require  that  a 
qualified  registered  professional 
engineer  or  other  qualified  specialist, 
under  the  directioa  of  the  professional 
engineer,  inspect  the  impoundment  The 
professional  engineer  or  specialist  shall 
be  experienced  in  the  construction  of 
impoundments.  These  inspections  shall 
be  made  (a)  at  appropriate  times  during 
constructkxi,  induding:  (i)  Site 
preparation;  fti)  construction  of  the  cut¬ 
off  trench;  (iii)  placement  of  the 
principal  spillway  pipe,  tnduding  anti¬ 
seep  collars  and  riser  base;  and,  (hr) 
placement  and  compaction  of  fill 
material  around  the  principal  spillway, 
and  (b)  upon  completion  of  construction. 
In  addition,  the  State  proposes  in 
COMAR  08.13.09.24H(9]  to  require  that 
an  impoundment  be  inspected  at  least 
annually  by  a  registered  professional 
engineer  or  other  qualified  specialist 
under  the  direction  of  the  RPE  until 
removal  of  the  impoundment  or  release 
of  perfonnance  brnd.  The  Director  finds 
that  COMAR  0ei)9.13.24H(6),  v\dien  read 
together  with  the  annual  inspection 
requirentent  of  proposed  CC^iAR 
08.09.13.24H(9)  is  substantively  the  same 
as  and.  therefore,  is  no  less  effective 
than  the  Federal  requirement  at  30  CFR 
816.4a(aKlO)(i). 

(g)  Certification.  Maryland  proposes 
to  add  COMAR  08.13i)9.24H(7)  that 
would  require  upon  completion  of 
construction  that  a  certification 
statement  and  an  as-built  drawing  ^all 
be  submitted  foe  each  impoundment  and 
impounding  structure.  The  as-built 
drawing  shall  show  the  approved  design 
and  any  modification  or  minor  changes. 
The  certification  statement  shall  be 
signed  and  sealed  by  a  registered 
professional  engineer,  registered  in  the 
State  of  Maryland  and  shall  certify  that; 

(a)  The  tanpooudment  and  impoundiiig 
structure  has  been  construct^  in 
accordance  with  die  plana  and 
spedficatiotts  in  the  appsoved  permit; 

(b)  observations  and  measurements 
were  made  at  appropriate  times  chuing 
and  following  construction  by  a 


registered  professional  engineer  ora 
qualified  person  experienced  in  the 
design  and  construction  of 
impoundments  and  impounding 
structures  acting  as  a  representative  and 
reporting  directly  to  the  registered 
professional  engineer;  (c)  the  ctmqrfefed 
impoundment  ai^  impounding  structure 
meets  the  safety  requirements  of  safe 
engineering  practices,  fte  regtdatory 
program  and  the  design  approved  in  tfie 
permit  application;  and  (dj 
modifications  made  dur^  construction 
meet  the  requirements  of  die  regulatory 
program. 

30  CFR  816.49(aJ(lQ)(ii)  provides  that 
after  each  inspection  required  in  30  CFR 
816.49(a}fl0}fi),  a  qualified  professional 
engineer,  or  qualified  registered 
professional  land  surveyor,  shall 
promptly  provide  to  the  regulatory 
authority  a  certified  report  that  the 
impoundment  has  been  constructed 
and/or  maintained  as  designed  and  in 
accordance  with  the  approved  plan.  The 
report  shall  include  discussion  of  any 
appearance  of  instability,  structural 
weakness  or  other  hazardous  condition, 
depth  and  elevation  of  any  impounded 
waters,  existing  storage  capacity,  any 
existing  or  required  monitoring 
procedures  and  instrumentation,  and 
any  other  aspects  of  the  structure 
affecting  stability. 

The  Director  finds  the  proposal  to  be 
as  effective  as  its  Federal  counterpart, 
except  to  the  extent  that  the  proposal 
fails  to  require  a  certified  report  after 
each  inspection  conducted  during  and 
upon  completion  of  construction,  and  to 
the  extent  the  proposal  fails  to  require 
that  such  certified  reports  contain  the 
specific  information  set  fc^th  in  the 
Federal  counterpart  at  30  CFR 
816.49(a](10)(ii).  The  Director  is  requiring 
Maryland  to  amend  its  program  to 
correct  these  deficiencies. 

(h)  Color  photographs.  Maryland 
proposes  in  COMAR  08.13.09.24H(8)  that 
the  MDBOM  may  require  color 
photographs  to  be  taken  at  the 
appropriate  times  specified  in  COMAR 
08.09.13.24H(6)  and  submitted  with  the 
certification  statement.  There  is  no 
direct  Federal  mle  counterpart,  but  the 
requirement  for  photographs  is  not 
inconsistent  with  die  general 
certifies thm  requireinaits  of  30  CFR 
816.49.  Therefore,  the  Director  finds  this 
proposal  to  be  no  less  efiective  d»an  die 
Federal  rules. 

(i)  AttnuaJ  inspection.  Maryland 
proposes  in  COMAR  0ftl3.0O.24H(9}  to 
require  that:  (a)  An  impoundment  be 
inspected  at  te^  annually  by  a 
registered  professional  engineer  or  other 
qualified  specialist  under  the  direction 
of  the  registered  professional  engineer 


until  remov^  of  die  fanpounAnent  or 
release  of  performance  bond;  and,  (b) 
after  each  annaat  inspection  the 
registered  professional  engineer  submit 
to  the  MDBOM  a  certified  report  that  die 
impoundment  has  been  maintained  in 
accordance  wftfi  the  approved  plan  and 
this  reguIadoR.  The  report  shall  inefude 
a  (fiscusston  of  any  appearances  of 
instability,  structural  weakness  or  other 
hazardous  conditions,  depth  and 
elevation  of  any  impounded  waters, 
existing  storage  capacity,  and  existing 
or  required  mcmitoring  procedures  and 
instrumentation,  and  any  odier  aspects 
of  the  structure  affecting  stability.  A 
copy  of  the  report  shall  be  retained  at  or 
near  the  mine  site. 

The  Federal  rule  at  30  CFR 
816.49(a](10Ki)  requires  inspections  to  be 
made  re^arfy  during  construction, 
upon  completion  of  construction,  and 
annually  thereafter.  As  discussed  in 
Finding  9(f)  herein,  the  Director  finds  the 
propoo^  requirement  for  an  annual 
inspection  when  read  together  with 
proposed  COMAR  08.13.09.2411(6)  which 
requires  inspections  during,  and  upon 
completion  of  construction,  is  no  less 
effective  than  the  Federal  rule.  As 
discussed  above  m  landing  9fg).  the 
Federal  rule  at  30  CFR  816.49(a){10')(ii) 
requires  a  detailed  certified  report  be 
provided  to  die  regulatory  authority 
after  each  inspection  conducted  during 
and  upon  completion  of  construction 
and  anrraally  thereafter.  The  failure  of 
the  Maryland  program  to  require  such 
reports  daring  and  upon  completion  of 
construction  is  responded  to  in  that 
Finding.  To  the  extent  that  Maryland* s 
proposal  at  COMAR  08.13.09.24Hf9)(b) 
relates  to  detailed  certified  reports  after 
each  annual  inspection,  the  Krector 
finds  it  no  less  ^active  than  the  annual 
reporting  requirements  of  the  Federal 
rule, 

(f)  Exommations.  Maryland  proposes 
in  COMAR  08.13.09.24H(10)  to  require 
that  impoundments  subject  to  30  CFR 
77.216  must  be  examined  in  accordance 
with  30  CFR  77.216-3.  Other 
impowidmenfs  shall  be  examined  at 
least  quarterly  by  a  qualified  person  for 
appearance  of  structural  weakness  and 
other  hazardous  conditions.  Since  this 
proposal  is  substantivdly  the  same  as  30 
CFR  816.49(a)(ll),  the  Director  finds  It  to 
be  no  less  effective  than  the  Federal 
rule. 

(k)  Emergency  procedures,  Maryland 
proposes  to  add  CC^fAR 
08.13.09.24H(11)  to  reqmre  that  if  any 
examination  or  inspection  discloses  that 
a  potential  hazard  exists,  the  permittee 
shall  immediatriy  notify  the  MDBOM  of 
the  hazard  and  of  the  emergency 
procedures  formulated  for  public 
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protection  and  remedial  action.  If 
adequate  emergency  procedures  cannot 
be  formulated  or  implemented,  the 
MDBOM  shall  be  notiHed  immediately. 
The  MDBOM  shall  then  immediately 
notify  the  appropriate  agencies  that 
other  emergency  procedures  are 
required  to  protect  the  public.  Because 
the  proposal  is  substantively  identical  to 
30  CFR  816.49(a)(12},  the  Director  Hnds  it 
to  be  no  less  effective  than  the  Federal 
rule. 

(l)  Permanent  impoundments. 
Maryland  proposes  in  COMAR 
08.13.09.24H(12)  that  a  permanent 
impoundment  of  water  may  be  created, 
if  authorized  in  the  approved  permit, 
based  upon  the  following  demonstration 
that;  (a)  The  size'and  conHguration  of 
the  impoundment  will  be  adequate  for 
its  intended  purposes;  (b)  the  quality  of 
the  impounded  water  will  be  suitable  on 
a  permanent  basis  for  its  intended  use, 
and  after  reclamation,  will  meet  all 
applicable  water  quality  standards;  (c) 
the  water  level  will  be  sufficiently  stable 
and  capable  of  supporting  the  intended 
use;  (dj  final  grading  will  provide  for 
adequate  safety  and  access  for  proposed 
water  users;  (e)  the  impoundment  will 
not  result  in  ^minution  of  the  quality 
and  quantity  of  water  utilized  by 
adjacent  or  surrounding  landowners  for 
agricultural,  industrial,  recreational,  or 
domestic  uses;  (f)  the  impoundment  will 
be  suitable  for  the  approved  post-mining 
land  use;  and  (g)  the  vertical  portion  of 
any  remaining  highwall  shall  be  located 
far  enough  below  the  low  water  line 
along  the  full  extent  of  the  highwall  to 
provide  adequate  safety  and  access  for 
the  proposed  water  users.  Paragraphs 

(a)  through  (f)  of  subsection  H(12)  are 
substantively  identical  to  30  CFR 
816.49(b]  (1)  through  (6).  Paragraph  (g)  is 
substantively  identical  to  30  CFR 
816.49(a)(9).  Therefore,  the  Director 
finds  the  proposal  to  be  no  less  effective 
than  the  Federal  rules. 

(m)  Temporary  impoundments. 
Maryland  proposes  to  add  COMAR 
08.13.09.24H(13)  that  would  allow  the 
MDBOM  to  authorize  the  construction  of 
temporary  impoundments  as  part  of  a 
surface  coal  mining  operation.  Since  the 
proposed  language  of  this  subsection  is 
substantively  the  same  as  30  CFR 
816.49(c)(1),  the  Director  finds  it  to  be  no 
less  effective  than  the  Federal  rule. 

(n)  Modification  of  impoundments. 
Maryland  proposes  to  add  COMAR 
08.13.09.24H(14)  to  require  that  plans  for 
any  enlargement  reduction  in  size, 
reconstruction,  or  other  modification  of 
dams  or  impoundments  be  submitted  to 
the  MDBOM  and  shall  comply  with  the 
requirements  of  COMAR  08.13.09.24H. 
Except  where  a  modification  is  required 


to  eliminate  an  emergency  condition 
constituting  a  hazard  to  public  health, 
safety  or  the  environment,  the  MDBOM 
shall  approve  the  plans  before  the 
modification  begins. 

There  is  no  direct  Federal  rule 
counterpart  to  this  subsection.  Its 
modification  provisions  do  not  conflict 
with  the  general  Federal  impoundment 
rules  at  30  CFR  816.49  but  for  the 
emergency  condition  exception  to  the 
requirement  that  the  State  must  give 
prior  approval  to  plans  before  the 
modifications  begin.  This  is  a  necessary 
exception  for  a  situation  not 
contemplated  by  the  Federal 
impoundment  rules.  TTierefore,  the 
Director  finds  the  proposal  no  less 
effective  than  these  rules. 

10.  COMAR  08.13.09.241  Post-Mining 
Rehabilitation  of  Sedimentation  Ponds, 
Diversions,  Impoundments,  and 
Treatment  Facilities 

Maryland  is  revising  the  last  sentence 
of  this  subsection  to  read:  "Before  final 
bond  release  of  the  permit  area,  the 
permittee  shall  renovate  all  permanent 
sedimentation  ponds,  diversions, 
impoundments  and  treatment  facilities 
to  meet  the  criteria  for  permanent 
structures  and  impoundments." 
However,  the  Federal  rule  at  30  CFR 
816.56,  in  addition  to  containing 
substantively  the  same  language,  also 
requires  that  all  temporary  structures  be 
removed  and  reclaimed  before 
abandoning  a  permit  area  or  seeking 
bond  release.  The  Director  finds  the 
proposal  to  be  as  efiective  as  its  Federal 
counterpart  except  to  the  extent  that 
Maryland's  proposed  rule  does  not 
provide  for  the  removal  and  reclamation 
of  temporary  structures,  and  he  is 
requiring  Maryland  to  amend  its 
program  to  correct  this  omission. 

11.  COMAR  08.13.09.35A  General 
Requirements  for  Revegetation 

(a)  Revegetative  cover.  Maryland 
proposes  to  revise  COMAR 
08.13.09.35A(1)  to  require  the  permittee 
to  establish  a  vegetative  cover  on 
regraded  areas  and  on  all  other 
disturbed  areas  directed  toward 
stabilizing  the  soil,  minimizing 
downstream  sediment  and  runoff 
damage,  and  establishing  permanent 
vegetative  cover  compatible  with 
approved  post-mining  land  use 
(excluding  roads  and  water  areas) 
meeting  specified  performance 
standards.  Since  the  language  of  the 
revision  is  substantively  the  same  as  in 
30  CFR  816.111(a),  the  Director  finds  the 
revision  no  less  effective  than  the 
Federal  rule. 

(b)  Reestablishing  vegetative  cover. 
Maryland  proposed  to  revise  COMAR 


03.13.09.35A(2)  to  require  that  the 
reestablished  vegetative  cover  meet 
specified  standards  for  compatibility;  for 
seasonal  growth  characteristics;  for  self¬ 
regeneration  and  plant  succession;  and 
meet  the  State  and  Federal  laws  and 
regulations.  Since  the  proposed  language 
of  the  revision  is  substantively  the  same 
as  in  30  CFR  816.111(b),  the  Director 
finds  the  revision  no  less  efiective  than 
the  Federal  rule. 

(c)  Exception  to  cover  requirements. 
Maryland  proposes  to  revise  COMAR 
08.13.09.35A(3)  to  allow  exceptions  to 
paragraphs  A(2)(b)  and  A(2)(c)  when  the 
species  are  necessary  to  get  quick 
vegetative  cover  and  where  measures  to 
establish  permanent  vegetation  are 
included  in  the  approved  permit  and 
reclamation  plans.  Since  the  language  of 
the  revision  is  substantively  the  same  as 
in  30  CFR  816.111(c),  the  Director  finds 
the  revision  to  be  no  less  effective  than 
the  Federal  rule. 

(d)  Exception  to  land  use  requirement. 
Maryland  proposes  to  revise  COMAR 
08.13.09.35A(4)  to  permit  a  waiver  to  the 
requirements  of  paragraphs  A(l)(a), 
A(l)(c),  A(2)(b)  and  A(2)(c)  when  a 
cropland  post-mining  land  use  is 
approved.  Since  the  language  of  the 
revision  is  substantively  the  same  as  in 
30  CFR  816.111(d),  the  Director  finds  the 
revision  no  less  effective  than  the 
Federal  rule. 

12.  COMAR  08.13.09.35C  Plant  Species 
Selection  and  Land  Treatment 

Maryland  proposes  to  revise  COMAR 
08.13.09.35C(1)  to  require  that  all 
planting  plans  include  provisions  for  a 
herbaceous  cover  coordinated  with  the 
proposed  post-mining  land  use, 
elevation,  and  soil  conditions,  and  to 
revise  COMAR  08.13.09.35C(2)  to  define 
the  treatment  required  for  establishmeni 
of  a  temporary  or  permanent  herbaceous 
cover,  liiere  are  no  direct  Federal  rule 
counterparts  for  these  proposed 
revisions.  However,  the  Director  finds 
the  proposals  are  not  inconsistent  with 
30  CFR  816.100  which  allows  the 
regulatory  authwity  to  establish 
schedules  that  define  contemporaneous 
reclamation,  and  30  CFR  816.113  which 
describes  the  normal  period  for 
favorable  planting. 

13.  COMAR  08.13.09.35D  Revegetation 
Plan 

Maryland  proposes  to  revise  COMAR 
08.13.09.35D(1)  to  define  guidelines  for 
use  in  development  of  a  revegetation 
plan  for  the  selected  post-mining  use. 
There  is  no  corresponding  Federal  rule. 
However,  30  CFR  780.18(b)(5)  requires 
specific  revegetation  information  and 
practices  to  be  included  in  every 
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revegetation  plan.  The  same  specific 
revegetation  plan  requiremeuta  are 
contained  in  COMAR  06.13i)9;X)2P(6). 
Therefore,  when  read  in  coiq'jnction 
with  COMAR  the 

Director  finds  the  proposal  to  be  no  less 
efiecthre  than  the  revegetation  plan 
requirements  of  the  Federal  rules. 

14.  COMAR  (m.l3.09.35R  Soil 
Stabilizing  Practices 

(a)  Mulching  application  rate. 
Maryland  proposes  to  revise  COMAR 
08.13m35E(ll  to  allow  (he  MDBOM  to 
modify  the  mulch  and  other  soil 
stabilizing  practices  requirement  if 
various  factors  result  in  conditions 
where  a  lower  application  rate  is 
adequate  to  control  erosion.  Since  die 
revision  is  substantively  the  same  as  30 
CFR  816.114,  the  Director  finds  the 
revision  to  be  no  less  effective  than  the 
Federal  rule. 

(b)  Minimum  application  rate  and 
other  mulching  materials.  Maryland 
proposes  to  add  COMAR  06.13,09.35E(5} 
to  set  a  minimum  mulch  appbcation  rate 
of  3  tons  per  acre,  and  CCHvLAR 
08.13J)0.35E(6)  to  allow  substitutioa  of 
alternative  mulching  materials  upon 
written  request  by  the  operator  and 
approval  by  the  MDBOM.  Tbore  are  no 
direct  counterparts  in  the  Federal  rule  at 
30  CFR  816.114  governing  mulching. 
Erosion  control  would  still  be  required 
under  COMAR  08.13i)9.35E{l).  which 
the  Director  is  approving  in  Finding 
14(al.  The  Director  finds  these  two 
proposals  to  be  not  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
rules. 

15.  COMAR  oa.13.oa.35F  Revegetation 
Reports  and  Inspection 

(a)  Backfilling  and  planting  report 
Maryland  proposes  to  add  COMAR 
08.13.09.35F(1)  to  require  that  a 
backfifiing  and  planting  report,  induding 
a  location  map,  be  prepaid  by  the 
permittee.  There  are  no  corresponding 
Federal  regulations  or  statutes  dealing 
with  preparation  of  a  backfilling  and 
planting  report.  However,  OCB4AR 
08.13.09.35^1)  does  not  conflict  with  the 
backfilling  and  revegetation 
requirements  of  the  Federal  program  at 
30  CFR  816.102  and  818.111.  Therefore, 
the  Director  finds  the  proposal  to  be  no 
less  effective  than  the  Federal  rules. 

(b)  Replanting  deficient  areas. 
Maryland  proposes  to  add  COMAR 
08.13.09.35F(2]  to  require  the  permittee 
to  inspect  all  planted  areas  prior  to 
recognized  planting  seasons  and  re;dant 
deficient  areas.  There  are  no 
corresponding  Federal  regolatiaas  or 
statutes.  However.  COMAR 
08.13J)e.35F(2)  does  not  conflict  with  the 
general  revegetation  requirements  of  the 


Federal  programs  at  30  CFR  836.11. 
Therefore,  tlte  Director  finds  file 
proposal  to  be  no  less  eflective  than 
these  Federal  roles. 

[c\  Revegetation  inspection.  Maryland 
proposes  to  revise  CGMAR 
08.13m35P(3)  to  provide  that  the 
MDBOM  and  the  Land  Reclamation 
Committee  make  a  vegetation  inspection 
when  file  {Wanted  areas  have  survived 
two  3mars  after  file  last  augmented 
seeding.  If  standards  of  success  are  met, 
the  MI%C^  would  notify  file  operator 
and  may  reduce  the  amount  of  fiie  bond 
in  accordance  with  COMAR  0613i)9.15i, 
Performance  Bonds.  If  standards  ot 
success  are  not  met.  the  MDBOM  may 
order  the  operator  to  correct 
deficiencies.  To  clarify  this  proposal,  the 
State  has  confirmed  that  the  bond 
reduction  referred  to  in  this  rule 
represents  Miase  n  bond  release,  and 
the  State  rule  at  COMAR  08.13.09ll5H(2) 
requires  that  sufficient  bond  be  retain^ 
to  ensure  completion  of  any  required 
revegetation  (Administrative  Recmd  Na 
MD-539).  Hiere  is  no  comparable 
Federal  rule,  but  the  Director  finds  the 
proposed  rule  to  be  no  less  effective 
than  the  revegetation  success  standards 
of  30  CFR  816.116  and  the  bond  release 
standards  of  30  CFR  800.401 

(d)  Final  revegetation  inspecticm. 
Maryland  proposes  in  COMAR 
08.13.0935f74}  to  provide  that  file 
MDBOM  will  make  a  final  inspection  of 
planted  areas  at  the  end  of  the  five>3rear 
responsibility  period.  It  would  require 
MDBOM  to  notify  the  permittee  in 
writing  of  its  approval  or  disapproval. 
On  those  areas  approved,  bond  release 
procedures  would  be  implemented.  The 
MDBOM  would  be  required  to  notify  the 
permittee  of  reasons  for  disapproving 
revegetation  areas.  There  are  no 
corresponding  Federal  regulations  or 
statutes  deal^  with  notb^tion 
procedures.  However,  CCA4AR 
08.13.09.3^(4)  does  not  conflict  with  the 
bond  release  standards  of  30  CFR  800.40 
or  the  revegetation  success  standards  of 
30  CFR  816116  Therefore,  the  Director 
finds  the  proposal  to  be  no  less  effective 
than  these  Federal  rules. 

16.  COMAR  08.13.00350  Revegetation 
Success  Standards 

(a)  Judging  effectiveness  of 
revegetation.  Maryland  proposes  to 
revise  CC^dAR  0613^)6356(1)  to  require 
that  success  ol  revegetatioa  be  judged 
on  the  effectiveness  of  the  vegetation  for 
the  approved  post-mining  land  use. 
extent  of  cover  when  compared  to  cover 
occurring  in  natural  vegetation  of  file 
area,  and  the  general  requirements  of 
CCHilAR  0613j063SA.  Success  standard 
would  be  considered  adneved  udien 
they  are  not  less  than  90  percent  of  the 


success  standard  using  a  90  percent 
statistical  confidence  interval,  ^nce  the 
proposed  success  Stamfords  are 
substanfivdy  the  same  as  tfrase  of  30 
CFR  810J18(8),  the  Director  finds  the 
proposal  to  be  no  less  effective  fitan  the 
Federal  nrfe. 

(b)  Applying  standards  to  post-mining 
land  use.  Mai^and  proposes  to  add 
COMAR  0e.l3.09.35G(2]  (a)  tfirough  (f) 
as  standards  for  success  of  revegetation. 

Paragraphs  (a)  through  (e)  provide 
that  success  standards  are  to  be  applied 
in  accordance  with  the  imfividual 
approved  post-mining  land  uses,  and  set 
forth  the  specific  minimum  standards  to 
be  met  for  each  use.  The  standards 
proposed  are  substantively  the  same  as 
those  contained  in  30  CFR  816J.16(b)  (1) 
through  (5)  except  that  they  do  not 
require  specific  consultation  with  and 
approval  by  state  agencies  re^ionsible 
for  administration  (ff  forestry  mad 
wildlife  programs,  as  reqoir^  by 
(b][3}(i)  of  the  Federal  nde.  In  a  letter 
dated  July  23, 1990  (Administrative 
Record  No.  MD-463),  the  State 
explained  that  the  Forest  Park  and 
Wildlife  Service  is  within  the  Marylaad 
Department  of  Natural  Resources 
(MDNR)  as  is  the  Bureau  of  Mines.  The 
Secretary  of  the  MDNR 
programmatically  approves  post-mining 
land  use  as  is  ];Hescribed  under  the 
Federal  rule.  I^oposed  paragraph  (f) 
provides  for  a  period  of  extended 
responsibility  of  not  less  than  five  years. 
The  period  ^all  begin  with  the  last  year 
of  augmented  seedi^  fertilizing,  or 
other  work,  excluding  nwmal 
conservation  and  managmnent  practices 
approved  by  the  Bureau.  This  proposal 
is  substantively  identical  to  the  Federal 
counterpart  at  30  CFR  816.116(c)  (1)  and 
(2).  Therefore,  the  Director  finds  the 
proposal  to  be  no  less  effective  than  the 
Federal  coanterparts. 

17.  COMAR  08.13.09.41  Civil  Penalties: 
General 

(a)  Use  of  terms.  Throughout  COMAR 
0613.09.41,  the  terms  “Violation  Notice 
of  Cease  and  Desist  Order**  are  replaced 
wifii  “Notice  of  ViolstioD  or  Cessation 
OrdeF’  and  the  term  “operator“  is 
replaced  by  "person.**  The  proposed 
terms  are  consistent  with  the  use  of  such 
terms  in  30  CFR  parts  843, 845,  and  846 
Therefore,  the  Director  finds  Maryland’s 
propcmed  language  to  be  no  less 
effective  than  that  of  the  Federal 
program. 

(b)  Penalty  for  creating  imminent 
danger.  COMAR  08.1609.41A(3) 
requires  that  civil  penalties  shall  be 
assessed  whenever  the  MDBCM  issues 
a  cessation  order  for  a  vudation  that 
creates  an  imminent  danger  to  the 
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health  and  safety  of  the  public;  or  is 
causing  or  can  reasonably  be  expected 
to  cause  significant,  imminent 
environmental  harm.  This  proposal  is 
substantively  the  same  as  30  CFR 
843.11(a)(l]  (i)  and  (ii);  therefore,  the 
Director  finds  it  to  be  no  less  effective 
than  the  Federal  rules. 

(c)  Worksheet  COMAR 
08.13.09.4lB(2)(e]  is  proposed  to  require 
that  a  Notice  of  Proposed  Assessment 
contain  a  worksheet  showing  the 
computation  of  the  proposed 
assessment.  Because  the  proposed 
worksheet  requirement  is  substantively 
the  same  as  that  of  30  CFR  845.17(b),  the 
Director  finds  the  proposal  to  be  no  less 
effective  than  the  Federal  rule. 

(d)  Serving  the  assessment  Maryland 
proposes  to  revise  COMAR 
08.13.09.41B(3]  to  require  that  a  “Service 
of  the  Notice  of  Proposed  Assessment” 
shall  be  complete  upon  mailing  in 
accordance  with  regulation  08.13.09.40H, 
the  procedures  for  serving  assessments. 
COMAR  08.13.09.41B(4]  is  revised  to 
require  that  failure  to  serve  any 
proposed  assessment  within  30  days  of 
the  issuance  of  a  notice  of  violation  or 
cessation  order  shall  not  be  grounds  for 
dismissal  of  all  or  part  of  such 
assessment  unless  the  person  against 
whom  the  proposed  penalty  has  been 
assessed  (i)  proves  actual  prejudice  as  a 
result  of  the  delay;  and  (ii)  makes  a 
timely  objection  to  the  delay.  Since 
these  revisions  when  read  in  concert 
with  COMAR  08.13.09.40H.  are 
substantively  the  same  as  30  CFR 
845.17(b)  (1)  and  (2),  the  Director  finds 
the  revisions  to  be  no  less  effective  than 
the  Federal  rules. 

18.  COMAR  08.13.09.41C  Informal 
Review:  Assessment  Conference 
Procedures 

(a)  Conference  request  Maryland 
proposes  in  COMAR  08.13.09.41C(1)  a 
provision  for  allowing  a  person  against 
whom  a  penalty  has  been  assessed  to 
request  an  assessment  conference 
regarding  the  amount  of  penalty  if  the 
request  is  made  within  15  days  after  the 
Notice  of  Proposed  Assessment  is 
served.  30  CHI  845.18(a)  allows  30  days 
from  the  date  an  assessment  is  received 
for  niing  of  a  request  for  conference.  The 
Director  finds  the  provision  to  be  as 
effective  as  the  Federal  rule  at  30  CFR 
845.18(a)  except  to  the  extent  that  the 
proposal  allows  15  days  to  request  an 
assessment  conference  and  he  is 
requiring  the  States  to  amend  the 
provision  to  be  no  less  effective  than  its 
Federal  counterpart 

(b)  Nature  and  purpose  of  conference. 
Maryland  proposes  in  COMAR 
0ai3.09.4lC(2)  that  an  assessment 
conference  be  informal,  be  conducted  by 


the  Director  of  the  MDBOM  or  his 
designee,  and  that  its  purpose  be 
restricted  to  a  discussion  of  the  amount 
of  penalty  only.  There  is  no  direct 
Federal  counterpart  of  this  proposal. 

The  Director  finds  the  proposal  is 
substantively  the  same  as  provisions 
within  30  CFR  845.18(a).  (b)(1),  and  (b)(3) 
and  therefore  no  less  effective  than 
these  counterpart  Federal  provisions. 

(c)  Timing  of  conference.  Maryland 
proposes  in  COMAR  08.13.09.4lC(3)  to 
require  that  the  assessment  conference 
be  held  within  60  days  ffom  the  date  of 
issuance  of  the  notice  of  proposed 
assessment,  or  the  end  of  the  abatement 
period,  whichever  is  later.  Failure  to 
hold  the  conference  within  this  time 
period  will  not  be  grounds  for  dismissal 
of  all  or  part  of  the  proposed  assessment 
imless  assessee  can  prove  prejudice  as  a 
result  of  the  delay.  Since  the  proposal 
has  substantively  the  same  language  as 
that  found  in  30  CFR  845.18(b)(1),  the 
Director  finds  the  proposal  to  be  no  less 
effective  than  its  Federal  counterpart. 

(d)  Date  of  conference.  Maryland 
proposes  to  add  COMAR  08.13.09.4lC(4) 
which  would  require  posting  of  the  date 
and  time  of  the  assessment  conference 
at  least  5  days  before  the  conference, 
and  provides  that  any  person  has  the 
right  to  attend  or  participate  in  the 
conference.  Since  the  proposal  is 
substantively  the  same  as  30  CFR 
845.18(b)(2),  the  Director  Hnds  the 
proposal  to  be  no  less  effective  than  the 
Federal  rule. 

(e)  Amount  of  penalty.  Maryland 
proposes  in  COMAR  08.13.09.4lC(5)  to 
provide  that  an  assessment  conference 
may  result  in  an  increase  or  decrease  in 
the  amount  of  the  penalty.  Since  the 
proposal  has  substantively  the  same 
language  as  that  found  in  30  CFR 
845.18(b)(3)(ii),  the  Director  ffnds  the 
proposal  to  be  no  less  effective  than  its 
Federal  counterpart. 

(f)  Settlement  agreement  Maryland 
proposes  in  COMAR  08.13.09.41C(6)  to 
provide  that  a  settlement  agreement 
may  be  entered  at  the  conference  under 
which  the  operator  waives  all  further 
rights  of  appeal  except  as  stated  in  the 
agreement.  If,  within  30  days,  the 
operator  defaults  on  the  agreement,  the 
MDBOM  may  enforce  it  or  rescind  it  and 
proceed  with  final  assessment  within  30 
days  from  the  date  of  rescission.  Since 
the  proposal  is  substantively  the  same 
as  30  CFR  845.18(d),  the  Director  finds 
the  proposal  to  be  no  less  effective  than 
the  Federal  rule. 

(g)  Notice  of  final  assessment 
Maryland  proposes  in  COMAR 
08.13.09.410(7)  to  require  that  the 
MDBOM  send  by  certified  mail  a  Notice 
of  Final  Assessment  (NOFA)  within  30 
days  of  the  conclusion  of  the  assessment 


co“?'*rence,  if  any,  or  within  30  days  of 
issuance  of  the  notice  of  proposed 
assessment.  The  notice  shall  contain  the 
basis  of  the  violation,  the  amount  of 
penalty  and  a  worksheet  if  the  penalty 
has  been  adjusted.  Also,  COMAR 
08.13.09.4lC(8)  would  require  that  the 
service  of  the  NOFA  shall  be  complete 
upon  mailing  in  accordance  with 
COMAR  Regulation  40H.  The  proposals 
at  C  (7)  and  (8)  are  substantively  the 
same  as  30  CFR  845.18(c)  except  that  the 
Federal  rule  states  that  a  person  shall  be 
promptly  served  a  notice  while  the  State 
would  require  notice  to  be  served  within 
30  days.  The  Director  finds  that  the 
proposals  are  no  less  effective  than  the 
Federal  counterparts. 

19.  COMAR  08.13.09.41D  Formal 
Review:  Hearing  Procedures 

(a)  Final  assessment  and  contesting  a 
violation.  Maryland  proposes  to  add 
COMAR  08.13.09.41D(1)  that  would 
permit  formal  review  of  final  penalty 
assessment  upon  submittal  of  an  escrow 
deposit  equal  to  the  final  assessment 
amount  along  with  a  request  for  formal 
review  within  30  days  of  receipt  of  the 
NOFA.  The  hearing  would  be  conducted 
in  accordance  with  COMAR  Regulation 
08.13.09.43.  The  formal  review  of 
assessment  may  be  combined  with  the 
formal  review  of  violation  if  the  violator 
has  requested  a  formal  review  of  the 
underlying  violation  under  COMAR 
08.13.09.40)  and  the  fact  of  violation  has 
not  been  adjudicated.  Maryland  is  also 
proposing  COMAR  08.13.09.41D(2) 
which  would  indicate  that  the  fact  of 
violation  (FOV)  may  not  be  contested  if 
no  hearing  to  review  the  notice  of 
violation  (NOV)  or  cessation  order  (CO) 
has  been  requested  or  if  the  FOV  has 
been  decided  in  a  review  proceeding 
under  COMAR  Regulation  .40.  These 
provisions  are  similar  to  those  of  30  CFR 
845.19(a)  except  that  the  latter  do  not 
require  the  person  to  have  first 
requested  a  separate  formal  review  of 
the  underlying  violation  before  seeking  a 
combined  review  of  the  violation  and 
penalty  assessment.  This  difference  in 
the  Maryland  rule  will  not  procedurally 
disadvantage  such  persons.  The  Director 
finds  the  Maryland  proposal  to  be  no 
less  effective  than  the  Federal  rule. 

(b)  Final  assessment  adjustment 
Maryland  proposes  in  COMAR 
08.13.09.4lD(3)  to  permit  the  hearing 
officer  to  increase  or  decrease  the  final 
assessment  at  the  conclusion  of  an 
adjudicatory  hearing.  Since  the  language 
is  substantively  the  same  as  30  CFR 
845.18(b)(3)(ii),  the  Director  finds  the 
proposal  to  be  no  less  effective  than  the 
Federal  rule. 
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20.  COMAR  08.13.09.41E  Penalty 
Assessment  Criteria 

Maryland  proposes  to  revise  COMAR 
08.13.09.4lE(l](a]  by  increasing  from 
$1,000  to  $2,000  the  maximum 
assessment  for  which  a  violation  will 
not  be  considered  if  it  was  subsequently 
vacated,  or  is  still  being  contested  or 
appealed  by  the  operator.  This  amount 
is  the  same  allowed  under  the  Federal 
program  in  30  CFR  845.13(b)(1)  which 
allows  up  to  30  points  for  a  history  of 
previous  violations.  In  the  Schedule 
under  30  CFR  845.14,  30  points  translates 
to  $2,000.  MDBOM  agreed 
(Administrative  Record  No.  MD-458B) 
to  correct  a  typographical  error  by 
adding  the  words  "the  violation"  to  the 
beginning  of  the  third  sentence  of 
paragraph  (l)(a)  in  the  Hnal  rule 
language. 

In  paragraphs  (l)(c)  and  (l)(d), 
Maryland  is  replacing  the  term 
"operator"  with  that  or  "person.”  The 
corresponding  Federal  regulations 
governing  the  assessment  of  civil 
penalties  at  30  CFR  845.13  use  the  more 
restrictive  terms  “person  to  whom  the 
notice  or  order  was  issued"  or 
“permittee."  In  COMAR 
08.13.09.4lE(l)(e),  the  maximum  amount 
of  penalty  for  effect  of  violation  on 
reclamation  is  reduced  from  $1,500  to 
$500.  The  Federal  rule  at  30  CFR 
845.13(b)(3)(i)  assigns  up  to  25  points  for 
degree  of  fault  to  a  person  to  whom 
notice  or  order  was  issued  for  failing  to 
correct  a  violation.  The  points  equal  an 
assessment  of  $500  under  the  schedule 
in  30  CFR  845.14,  With  the 
understanding  that  Maryland  make  the 
agreed  to  change  to  paragraph  (l)(a) 
before  promulgation  of  the  rides,  Ae 
Director  finds  the  Maryland  proposals  to 
be  no  less  effective  than  their  Federal 
counterparts. 

21.  COMAR  08. 13.09.41F  Payment  of 
Penalty  Amount 

In  COMAR  08.13.09.41F(3),  Maryland 
proposes  to  revise  the  time  for  refunds 
where  appeals  result  in  elimination  or 
reduction  of  a  penalty,  from  15  days  to 
30  days.  Since  the  language  is 
substantively  the  same  as  in  30  CFR 
845.20(c),  the  Director  Hnds  the  revision 
to  be  no  less  effective  than  the  Federal 
program. 

22.  COMAR  03.13.09.41G  Individual 
Civil  Penalties 

(a)  Definitions.  Maryland  proposes  to 
define  in  COMAR  08.13.09.4lG(l),  the 
terms:  (i)  “Knowingly,"  (ii)  "Violation, 
failure  or  refusal,"  and  (iii)  “Willfully." 
Since  the  definitions  are  substantively 
the  same  as  the  Federal  deHnitions  in  30 


CFR  846.5,  the  Director  Ends  them  to  be 
no  less  effective  than  the  Federal  rule. 

(b)  Who  may  be  assessed.  Maryland 
proposes  in  COMAR  08.13.09.410(2)  to 
provide  that  the  MDBOM  may  assess  an 
individual  civil  penalty  against  any 
corporate  permittee  officer,  agent  or 
director  responsible  for  a  violation, 
failure  or  refusal.  Since  the  proposal  is 
substantively  the  same  as  30  CII^ 
846.12(a),  the  Director  finds  the  proposal 
to  be  no  less  effective  than  the  Federal 
rule. 

(c)  When  an  assessment  can  be  made. 
Maryland  proposes  in  COMAR 
08.13.09.410(3),  that  when  an  individual 
civil  penalty  is  due  to  a  corporate 
permittee,  a  permit  violation  cannot  be 
assessed  until  a  CO  has  been  issued  to 
the  corporate  permittee  for  the  violation 
and  the  CO  has  remained  unabated  for 
30  days.  Since  the  proposal  is 
substantively  the  same  as  30  CFR 
846.12(b),  the  Director  Ends  the  proposal 
to  be  no  less  effective  than  the  Federal 
rale. 

(d)  Criteria  for  determining  amount  of 
penalty.  In  COMAR  08.13.09.410(4), 
Maryland  defines  the  criteria  for 
determining  the  amount  of  an  individual 
civil  penalty  to  be  assessed.  Since  the 
proposal  is  substanEvely  the  same  as  30 
CFR  846.14(a),  the  director  Ends  the 
proposal  to  be  no  less  effective  than  the 
Federal  rule. 

(e)  Limit  of  penalty  for  each  violation. 
Maryland  proposes  in  COMAR 
08.13.09.410(5),  that  each  penalty 
violation  shall  not  exceed  $5,000.  Each 
day  of  a  continuing  violation  may  be 
deemed  a  separate  violation  and  a 
separate  individual  civil  penalty  may  be 
assessed  for  each  day  the  violation, 
failure  or  refusal  continues.  The 
proposal  is  substantively  the  same  as  30 
CFR  846.14(b):  therefore,  the  Director 
finds  it  to  be  no  less  effective  than  the 
Federal  rule. 

(f)  Notice  of  proposed  assessment 
Maryland  proposes  in  COMAR 
08.13.09.410(6)  to  require  the  MDBOM  to 
serve  notice  or  proposed  individual  civil 
penalty  assessments,  including  an 
explanation  of  the  amount  to  be 
assessed  and  a  copy  of  the  underlying 
notice  of  Violation  or  cessation  order. 
The  proposal  is  substantively  the  same 
as  30  era  846.17(a):  therefore,  the 
Director  Ends  it  to  be  no  less  effective 
than  the  Federal  rule. 

(g)  Final  order.  Maryland  proposes  in 
COMAR  08.13.09.410(7)  that  the 
proposed  individual  civil  penalty  notice 
v.'ill  become  a  Enal  order  30  days  after 
service  of  the  individual  unless:  (i)  the 
individual  files  a  petition  for  review 
within  30  days  of  service,  or  (ii)  the 
MDBOM  and  involved  parties  agree, 


within  30  days  of  the  service,  to  a 
schedule  or  a  plan  for  abatement  or 
correction  of  the  violation.  Since  the 
language  of  the  proposal  is 
substantively  the  same  as  30  CFR 
846.17(b)  (1)  and  (2),  the  Director  Ends 
the  proposal  to  be  no  less  effective  than 
the  Federal  rule. 

(h)  Service.  Maryland  proposes  to 
require  by  COMAR  08.13.09.410(8),  that 
service  of  the  Notice  shall  be  complete 
upon  mailing  in  accordance  with 
COMAR  Regulation.  40H.  Maryland  has 
stated  that  in  all  cases,  it  is  their  policy 
that  service  of  the  notice  shall  be  by 
certiEed  mail  (Administrative  Record 
No.  MD-539).  Since  the  requirement 
would  be  in  accordance  with  the 
approved  Maryland  program  at  COMAR 
08.13.09.40H  and  consistent  with  30  CFR 
846.17(c),  the  Director  Ends  the  proposal 
to  be  no  less  effective  than  Federal 
program. 

(i)  Absence  of  agreement  or  appeal. 
Maryland  proposes  to  require  in 
COMAR  0ai3.09.4lG(9).  that  if  a  notice 
of  proposed  individual  civil  penalty 
assessment  becomes  a  Enal  order 
without  a  petition  for  review  or 
abatement  agreement,  the  penalty 
would  be  due  upon  issuance  of  the  Enal 
order.  Since  the  language  is 
substantively  the  same  as  is  30  CFR 
846.18(a),  the  Director  Ends  the  proposal 
to  be  no  less  effective  than  Federal  rule. 

(j)  Appeals.  Maryland  proposes  in 
COMAR  08.13.09.410(10)  to  require  that 
if  an  individual  named  in  the  notice  of 
proposed  individual  civil  penalty 
assessment  Eles  a  petition  for  review, 
the  penalty  shall  be  due  upon  issuance 
of  a  Enal  administrative  order  afErming, 
increasing  or  decreasing  the  proposed 
penalty.  The  language  is  substantively 
the  same  as  30  CFR  846.18(b):  therefore, 
the  Director  Ends  the  proposal  to  be  no 
less  effective  than  the  Federal  rule. 

(k)  Abatement  agreement  In  COMAR 
08.13.09.410(11),  Maryland  proposes 
that  upon  execution  of  a  written  plan  for 
compliance  with  an  unabated  order,  an 
individual  named  in  the  notice  may 
postpone  payment  until  receipt  of  a  Enal 
order  stating  that  the  penalty  is  due,  or 
by  written  notice  that  abatement/ 
compliance  is  satisfactory  and  the 
penalty  is  withdrawn.  Since  the 
proposed  rule  is  substantively  the  same 
as  30  era  846.18(c),  the  Director  Ends 
the  proposal  to  be  no  less  effective  than 
the  Federal  rule. 

(l)  Delinquent  payment  Maryland 
proposes  in  COMAR  08.13.09.410(12), 
that  following  expiration  of  30  days  after 
the  issuance  of  a  Enal  order  assessing 
an  individual  civil  penalty,  a  delinquent 
penalty  shall  be  subject  to  interest  at  the 
rate  of  6  percent  per  annum.  The  civil 


37850 


Federal  Register  /  Vol.  56.  No.  154  /  Friday.  August  9.  1991  /  Rules  and  Regulations 


penalty  is  payable  to  the  State  and 
collectable  in  any  manner  provided  by 
law  for  collection  of  debts.  Since  the 
language  of  the  proposed  rule  is 
substantively  the  same  as  provisions  of 
30  CFR  846.18(d],  the  Director  finds  the 
proposal  to  be  no  less  elective  that  its 
Federal  counterparts. 

rv.  Summary  and  Disposition  of 
Homments 

Public  Comments.The  public 
nmunents  p«iod  and  opportunity  to 
request  a  public  hearing  announced  in 
the  January  22, 1990,  Festal  Register  (55 
FR  2111-2116)  ended  February  21, 1990. 
An  extended  comment  period 
announced  in  the  April  25, 1990,  Federal 
Regkter  (55  FR  17455-17458)  ended  May 
25, 1990.  No  public  comments  were 
received  and  the  scheduled  putdic 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

Agency  Comments.  Pursuant  to 
section  503(b)  of  SMCRA  and  the 
implementing  regulations  of  30  CFR 
732.17(h],  comments  were  solicited  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Maryland 
program. 

The  Soil  Conservation  Service,  Bureau 
of  Land  Management,  the  Mine  Safety 
and  Health  Administration,  and  the 
Army  Corps  of  Engineers  all  generally 
supported  the  amendment  and 
subsequent  revisions,  or  had  no 
substantive  comments. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  ai^roving,  with  exceptions, 
the  proposed  program  amendments 
submitted  by  Maryland  on  October  31, 
1989,  and  modified  on  March  9, 1990. 

The  Federal  regulatimis  at  30  CFR  920 
codifying  decisitms  concerning  the 
Maryland  program  are  being  amended 
to  implement  this  decision.  The  Director 
is  approving  these  State  rules  with  the 
understanding  that  they  be  promulgated 
in  a  form  identical  to  that  submitted  to 
OSM  and  reviewed  by  the  public.  Any 
differences  between  these  rules  and  die 
State's  final  promulgated  rules  will  be 
processed  as  a  separate  amendment 
subject  to  public  review  at  a  later  date. 

As  discussed  in  the  findings  listed 
below,  the  Director  in  not  approving 
proposed  provisions  in  the  cited  sections 
of  the  Maryland  program  which  have 
been  found  to  be  less  elective  than  the 
counterpart  Federal  regulations  and  he 
is  requiring  Maryland  to  further  amgnd 
its  program  to  correct  the  deficiencies 
identified. 


Finding  No. 

COMAR 

a(ii)  . 

0e.13.0e.23E(5) 

0e.13,09.24H(TMi) 

08.t3.09.24H(2)(C) 

0e.t3.09.24H<7) 

ft{»^  . . 

S(gj 

08.13.0e24t 

in(n)  . 

08.13.09.410(1) 

Environmental  Protection  Agency  (EPA) 
Concurrence 

In  accordance  with  30  CFR  732.17(h), 
OSM  solicited  EPA’s  concurrence  in  the 
approval  of  Maryland's  program.  EPA 
concurred  (Athninistrathre  Record  No. 
MD-471)  in  the  State's  proposed 
amendments  as  they  can  be 
implemented  consistent  with  applicable 
Clean  Water  Act  (CWA)  requirements. 
However,  EPA  expressed  concern  that 
certain  situations  possibly  related  to 
instream  treatment  could  result  in 
conditions  that  would  not  assure 
compliance  with  applicable  State  water 
quahty  standards  as  required  by  the 
CWA.  Specifically,  COMAR 
08.13.09.24P(3)(b)  would  provide  that 
sedimentation  ponds  be  located  as  near 
as  possible  to  the  disturbed  area  and  out 
of  perennial  streams,  unless  approved 
by  MDBOM.  EPA's  definition  of  waters 
of  the  United  States  at  40  CFR  122.2 
includes  perennial  streams  as  well  as 
intermittent  and  ephemeral  streams. 
Additionally,  EPA  believes  that  the 
regulations  of  COMAR  08.13i)9.24H 
could  allow  the  placement  of 
impoundments  in  the  waters  of  the 
United  States.  Despite  these  concerns, 
“EPA  believes  that  Maryland's 
regulations  require  compliance  with 
applicable  CWA  requirements." 

The  Director  acknowledges  diese 
concerns  but  notes  that  neither  the  cited 
Maryland  regulations  nor  their  Federal 
counterparts  at  30  CFR  816.46  and  % 
CFR  81M9,  specifically  mention 
instream  treatment  facilities.  None  the 
less,  the  Director  is  approving  die  cited 
Maryland  regulations  with  the 
understanding  and  on  the  basis  that 
they  do  not  supersede  the  applicable 
CWA  requirements. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  aiqnoved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendmenL  Thus,  any  changes 
to  the  State  program  are  not  enforceaMe 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 
State  programs.  In  ^  oversight  of  the 


Maryland  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  him, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Maryland  of  only  such 
provisions. 

VI.  Procedural  Determinations 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA  (30 
U.S.C  1292(d)).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3, 4. 7 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  by  OMB.  Therefore,  this 
action  is  exempt  from  the  preparation  of 
a  regulatory  impact  analysis  and 
regulatory  revi^  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  ffie  C^iB  under  44  U.S.C. 
3507. 

Ust  of  Subjects  in  30  CFR  Part  920 

Intergovernmental  regulations. 

Surface  mining.  Underground  mining. 

Dated:  July  31. 1991. 

Carl  C.  Close, 

Assiskmt  Director,  Eastern  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  set  as  forth 
below: 

PART  920— MARYLAND 

1.  The  authority  dtation  for  part  920 
continues  to  read  as  follows: 

Aothoiity:  30  U.S.C.  1201  et  seq. 

2.  In  f  920.15,  a  new  paragraph  (m)  is 
added  to  read  as  follows: 
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§  920. 1 5  Approval  of  amendments  to  State 
regulatory  program. 

(m)  The  following  amendments 
submitted  to  OSM  on  October  31. 1989, 
and  modified  and  resubmitted  on  March 
9, 1990,  are  approved  with  the 
exceptions  noted  herein,  effective 
August  9, 1991.  The  approved 
amendments  consist  of  the  following 
modifications  to  the  Maryland 
regulations  (COMAR): 

08.13.09.01B  DeBnitions. 

08.13.09.02K  Description  Included  in 
Permit  Application. 

08.13.09.020  Hydrologic  Reclamation 
Plan. 

08.13.09.23D  Ground  Water 
Monitoring. 

08.13.09.23E  Surface  Water  Monitoring. 

— Except  for  Subsection  E(5)  regarding 
prevention  of  material  damage  to 
the  hydrologic  balance  outside  the 
permit  area. 

08.13.09.231  Transfer  of  Wells. 
08.13.09.23}  Discharge  of  Water  into  an 
Underground  Mine. 

08.13.09.24A  General  Requirements  for 
Ponds  and  Sediment  Control 
Measures. 

03.13.09.24C  Diversions  and 

Conveyance  of  Overland  Flow  and 
Shallow  Groundwater  Flow,  and 
Ephemeral  Streams. 

C8.13.09.24D  Stream  Channel 
Diversions. 

08.13.09.24F  Siltation  Structures. 
08.13.09.24H  Impoundments. 

— Except  Subsection  H(l)(j)  regarding 
inspection  of  impoundments. 

— Except  Subsection  H(2)(c)  regarding 
impoundments  deemed  to  meet  a 
minimum  static  safety  factor  of  1.3. 

— Except  Subsection  H(7)  regarding 
submission  of  certiHed  reports. 
08.13.09.241  Postmining  Rehabilitation 
of  Sedimentation  Ponds,  Diversions, 
Impoundments  and  Treatment 
Facilities. 

— Except  for  failure  to  include 
removal  of  temporary  structures. 
08.13.09.35A  General  Requirements  for 
Revegetation. 

08.13.09.35C  Plant  Species  Selection 
and  Land  Treatment. 

08.13.09.35D  Revegetation  Plan. 
08.13.09.35E  Soil  Stabilizing  Practices. 
08.13.09.35F  Backhlling  and  Planting. 
08.13.09.35G  Standards  for  Success. 
08.13.09.41  Civil  Penalties:  General. 
08.13.09.41B  Civil  Penalties:  Procedure. 
08.13.09.41C  Informal  Review. 

— Except  Subsection  C(l)  regarding 
time  period  within  which  to  request 
an  assessment  conference. 
08.13.09.41D  Formal  Review. 
08.13.09.41E  Penalty  Assessment 
Criteria. 


08.13.09.41F  Payment  of  Penalty 
Amount. 

08.13.09.41G  Individual  Civil  Penalties. 

3.  In  §  920.16,  paragraphs  (b),  (c),  (d), 

(e),  (f)  and  (g)  are  added  to  read  as 
follows: 

§  920.16  Required  program  amendments. 

«  *  *  «  * 

(b)  By  February  10, 1992,  Maryland 
shall  amend  its  rules  at  COMAR 
08.13.09.23E(5]  or  otherwise  amend  its 
program  to  be  no  less  effective  than  30 
CFR  816.41(e)(3)  by  requiring  an 
operator  to  demonstrate  that  the 
operations  prevented  material  damage 
to  the  hydrologic  balance  outside  the 
permit  area,  before  the  regulatory 
authority  may  modify  surface-water 
monitoring  requirements. 

(c)  By  February  10, 1992,  Maryland 
shall  amend  its  rules  at  COMAR 
08.13.09.24H(l)(j)  and/or  08.13.09.24H(9) 
to  clarify  that  the  required  annual 
inspections  of  impoundments  are  to  be 
conducted  by  professional  engineers  or 
specialists  experienced  in  the 
construction  of  impoundments. 

(d)  By  February  10, 1992,  Maryland 
shall  amend  its  rules  at  COMAR 
08.13.09.24H(2)(c)  to  clarify  the 
engineering  design  standards  that 
ensure  stability  comparable  to  a  1.3 
minimum  static  safety  factor. 

(e)  By  February  10, 1992,  Maryland 
shall  amend  its  rules  at  COMAR 
08.13.09.24H(7)  or  otherwise  amend  its 
program  to  be  no  less  elective  than  30 
CFR  816.49(a)(10)(ii)  by  requiring  the 
submission  of  a  certiHed  report  after 
each  inspection  conducted  during  and 
upon  completion  of  construction,  and 
annually  thereafter,  containing  the 
specific  information  described  in  30  CFR 
816.49(a)(10)(ll). 

(f)  By  February  10, 1992,  Maryland 
shall  amend  its  rules  at  COMAR 
08.13.09.241  or  otherwise  amend  its 
program  to  be  no  less  effective  than  30 
CFR  816.56  by  requiring  the  operator  to 
ensure  that  all  temporary  structures  are 
removed  and  reclaimed  before 
abandoning  a  permit  area  or  seeking 
bond  release. 

(g)  By  February  10, 1992,  Maryland 
shall  amend  its  rules  at  COMAR 
08.13.09.41(C)(1)  or  otherwise  amend  its 
program  to  be  no  less  effective  than  30 
CFR  845.18(a)  by  allowing  a  period  of  30 
days  within  which  a  person  against 
whom  a  penalty  has  been  assessed  may 
request  an  assessment  conference. 

(FR  Doc.  91-18810  Filed  8-8-91;  8:45  am] 
BILUNG  CODE  4310-05-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[COTP  Hampton  Roads,  Regulation  91-06] 

Safety  Zone  Regulations;  Chesapeake 
Bay,  Norfolk  Harbor  Channel  Reach, 
Port  of  Hampton  Roads,  VA 

agency:  Coast  Guard.  DOT. 
action:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  500  yard  safety 
zone  around  those  vessels  anchored  in 
positions  36-56'55"N/76-03'16"W,  36- 
56'14"N/76-03'08"W.  36-56’44"N/76- 
02'31"W.  and  36-56'37"N/76-01'50"W. 
and  aroimd  the  floating  pier  and 
elevated  causeway  extending  from  the 
beach  into  Anchorage  A  from 
September  4  through  October  8, 1991. 
The  zone  is  needed  to  protect  mariners 
in  the  vicinity  from  the  hazards  which 
may  result  from  a  military  exercise. 
Entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representative. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  12:01  a.m.  on 
September  4, 1991,  and  terminates  at 
11:59  p.m.  on  October  8, 1991,  unless 
sooner  terminated  by  the  Captain  of  the 
Port,  Hampton  Roads,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

LT  J.S.  Dimphy,  Project  Officer,  USCG 
Marine  Safety  Office  Hampton  Roads, 
telephone  niunber  (804)  441-3294. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  protect  mariners  operating  in 
the  vicinity  of  Thimble  Shoal  Channel, 
Hampton  Roads  and  Norfolk  Harbor 
Reach  Channel  during  a  military 
exercise. 

Drafting  Information ' 

The  drafters  of  this  regulation  are  LT 
J.S.  Dunphy,  project  officer  for  the 
Captain  of  the  Port,  Hampton  Roads, 
and  CDR  S.R.  Campbell,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regulation 

The  circumstances  requiring  the 
regulation  is  a  military  exercise  around 
vessels  anchored  in  positions  36- 
56'55"N/76-03'16"W,  36-56'14"N/76- 
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(Xroe*^,  36-S6'44"N/76-02'31''W,  and 
36-56'37''N/76-01’50"W,  and  around  the 
floating  pier  and  elevated  causeway 
extending  from  the  beach  into 
Anchorage  A  flt)m  September  4  through 
October  8. 1991.  Individuals  or  vessels 
will  not  be  permitted  within  500  yards  of 
the  vessels,  floating  pier,  or  elevated 
causeway.  The  safety  zone  will  be 
enforced  twenty  four  hours  a  day 
throughout  the  exercise  dates.  Entry  into 
this  zone  is  prohibited  unless  authorized 
by  the  Captain  of  the  Port  or  his 
designated  representative.  This 
regulation  is  issued  pursuant  to  33 
U.S.C  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

Regulatory  Evaluation 

lliis  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291 
and  nonsigniflcant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR 11034.  February  26, 
1979).  The  economic  impact  of  this  rule 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary.  This  regulation  is 
temporary  in  nature  and  will  not  impede 
the  flow  of  normal  commercial  traffic 
that  is  currently  allowed  to  transit 
Thimble  Shoal  Channel.  Since  the 
impact  of  this  regulation  is  expected  to 
be  minimal,  the  Coast  Guard  certifies 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  regulation  contains  no 
information  collection  or  record  keeping 
requirements. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that  it 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
iubpart  P  of  part  165  of  title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows; 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.&C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.48  and  33  CFR  1.05-1(*}, 
6.04-1,  6.04-8,  and  160.5. 

2.  A  new  temporary  166.T540  is  added, 
to  read  as  follows: 


§  165.T540  Safety  Zone:  Chesapeake  Bey. 
Norfolk  Harbor  Reach.  Port  of  Hampton 
Roada.  Virginia. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  waters  of  Norfolk 
Harbor  Reach  within  500  yards  of 
vessels  anchored  in  positions  36- 
56'55'N/76-«3'16'W,  36-^'14'N/76- 
03'08*W.  36-56'44'N/76-02'31'W.  and 
36-56'37*N/76-01'50'W.  and  around  the 
floating  pier,  and  elevated  causeway 
extending  flom  the  beach  into 
Anchorage  A. 

(b)  Effective  date.  This  regulation  is 
effective  from  12:01  a.m..  on  September 
4, 1991.  It  terminates  at  11:59  p.m.  on 
October  8. 1991.  unless  terminated 
sooner  by  the  Captain  of  the  Port. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  S  165.23  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port.  Hampton  Roads.  Virginia  or  his 
designated  representative.  The  general 
requirements  of  §  165.23  also  apply  to 
this  regulation. 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  through  the  safety  zone 
must  first  request  authorization  from  the 
Captain  of  the  Port  or  his  designated 
representative.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port. 
Hampton  Roads,  Virginia  to  act  on  his 
behalf.  The  following  officers  have  been 
designated  by  the  Captain  of  the  Port: 
The  senior  Coast  Guard  boarding  officer 
on  each  vessd  enforcing  the  safety  zone, 
the  Coast  Guard  Patrol  Commander,  and 
the  Duty  Officer  at  the  Marine  Safety 
Office,  Norfc^,  VA  The  Coast  Guard 
Patrol  Commander  and  the  senior 
boarding  officer  on  each  vessel 
enforcing  the  safety  zone  can  be 
contacted  on  VHF-FM  channels  13  and 
16.  The  Captain  of  the  Port,  Hampton 
Roads,  and  the  Duty  Officer  at  the 
Marine  Safety  Office.  Norfolk,  Virginia 
can  be  contacted  at  telephone  number 
(804)  441-3307, 

(3)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  safety  zone 
shall 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign,  and 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 


Dated:  jidy  29, 1991. 

G.f.E.  Thornton, 

Captain,  U.S.  Coast  Guard.  Captain  of  the  Port 
Hampton  Roads. 

(FR  Doc.  91-18848  Filed  8-8-91;  8:45  amj 
BOUNG  CODE  4S10-14-M 


33  CFR  Part  165 
[CGD1  91-118) 

Safety  Zone  Regulations;  Raritan  Bay, 
Sandy  Hook,  New  York  and  New 
Jersey 

agency:  Coast  Guard,  DOT. 
action:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  Raritan 
Bay,  New  Jersey.  This  zone  is  needed  to 
protect  the  maritime  community  from 
the  possible  dangers  and  hazards  to 
navigation  associated  with  an  Army 
training  exercise  involving  numerous 
parachutists  entering  a  drop  zone  in  this 
area.  Entry  into  or  movement  within  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port  New  York. 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  6^)0  a.m.,  25  August 
1991.  It  terminates  at  12:00  p.m..  25 
August  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

QMC  Honke  of  Group  Sandy  Hook 
Operations  at  (201)  872-0300. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  C.W.  JENNINGS,  project  officer. 
Captain  of  the  Port  New  York,  and  LT 
JOHN  B.  GATELY,  project  attorney. 

First  Coast  Guard  District  Legal  Office. 

Discussion  of  Regulatioa 

The  circumstances  requiring  this 
regulation  result  from  the  possible 
dangers  and  hazards  to  navigation 
associated  with  an  Army  Training 
Exercise.  This  regulation  is  effective 
from  11  a.m..  25  August  1991  to  2  p.m..  25 
August  1991.  This  regulation  is  issued 
pursuant  to  33  U.S.C.  1225  and  1231  as 
set  out  in  the  authority  citation  for  all  of 
part  165. 
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List  of  Subjects  in  33  CFR  part  ISS 

Harbors,  Marine  safety.  Navigation 
(water}.  Security  measures,  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing,  part 
165  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  USC 122S  and  1231;  SO  USC 
191;  49  CFR  1.46  and  33  CFR  1  J)5-l(g).  &04-1, 
6.04-6  and  160.5. 

2.  A  new  temporary  165.0118  is  added 
to  read  as  follows: 

§  165.0118  Safety  Zone:  Rarttan  Bay,  New 
Jersey. 

(a)  Location.  The  following  area  has 
been  declared  a  Safety  Zone:  All  waters 
of  Raritan  Bay  within  a  1000  yard  radius 
of  a  point  located  at  40*28'30‘'  North  and 
074°06'00"  West. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  6KX)  a.m.,  23  August 
1991.  It  terminates  at  12:00  p.m.,  25 
August  1991. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  Section  165.23 
of  this  part  entry  into  or  movement 
within  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

Dated:  July  22, 1991. 

R.M.  Larrabee, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

[FR  Doc.  91-18647  Filed  8-8-91: 8:45  am| 
BILLING  CODE  49tO-14-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

[GEN  Docket  No.  88-96;  FCC  91-194] 

AHocation  of  the  849-851/894-896 
MHz  Bands  for  Air-Ground 
Racfiotelephone  Service 

agency:  Federal  Communications 
Commission. 

action:  Final  rule;  petitions  for 
reconsideration. 

summary:  This  action  grants  in  part 
petitions  few  reconsideration  filed  by 
McCaw  Cellular  Communications,  Inc. 
(McCaw)  and  GTE  Airfone  IncorpOTated 
(GTE)  of  the  Report  and  Order  in  GEN 
Docket  No.  88-96, 55  FR  25840  (June  25, 
1900}.  The  obfective  of  this  action  is  to 
ensure  greater  oj^rtunity  for 
competition  in  the  800  MHz  air-ground 
radi^elephone  market 
EFFECTIVE  DATE:  September  9, 1991. 


FOR  FURTHER  INFORMATION  CONTACT: 

Carl  Huie,  (202)  653-8112. 
SUPPLBSENTARY  MFOIMIATKM:  This  IS  C 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order 
adopted  June  25, 1991.  and  released  hily 
11, 1991.  The  full  text  of  this  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch,  Public  Reference  Room 
(room  239},  1919  M  Street  NW., 
Washington,  DC  The  complete  text 
,this  decision  also  may  be  purchased 
from  the  Owimission's  duplication 
contractor.  Downtown  Copy  Center, 

1114  2l8t  Street  NW.,  Washington,  DC 
20036,  (202)452-1422. 

Summary  of  Memorandum  Opinion  and 
Order 

1.  On  Ainii  12, 1990,  the  Commission 
adopted  a  Report  and  Oder,  GEN 
Docket  No.  88-96,  55  FR  25840  (June  25, 
1990},  establishing  an  air-ground  (AG} 
radiotelephcme  service  to  operate  on  the 
849-851/894-896  MHz  fiwjuency  bands. 
Petitions  for  reconsideration  were  timely 
filed  by  McCaw  and  GTE  addressing 
among  other  things:  (1)  Whether  GTE’s 
airline  contracts  that  were  entered  into 
prior  to  release  of  the  Report  and  Order 
should  be  invalidated;  (2}  whether  resale 
of  GTE’s  AG  service  should  be 
mandated  on  an  interim  basis;  (3} 
whether  federal  preemption  of  state 
regulation  of  AG  communications 
should  be  expanded;  (4}  whether  the 
transition  period  for  GTE  to  change  its 
system  from  experimental  to  regular 
service  should  be  extended;  (5}  whether 
the  technical  rules  should  be  amended 

to  reduce  potential  interference:  and,  (6} 
whether  the  Commission  should 
establish  an  AG  advisory  committee  to 
recommend  technical  improvements  and 
to  assist  in  resolving  disputes  among 
licensees. 

2.  With  respect  to  GTE's  contracts 
with  airlines  entered  into  prior  to  the 
establishment  of  AG  service,  the 
Commission  determined  that  to  allow 
competition  to  develop  fully  in  the  AG 
market,  airlines  need  to  be  able  to 
terminate,  at  their  option  and  without 
penalty,  contracts  entered  into  with  GTE 
prior  to  December  24, 1990,  for 
equipment  installed  prior  to  July  11, 

1391.  Therefore,  the  Commission 
decided  to  impose  restrictions  on  the 
AG  license  that  will  be  granted  GTE 
that  require  GTE  to  refrain  from 
enforcing  any  restrictive  provisions  in 
the  contracts  that  obligate  the  airlines  to 
operate  their  AG  services  exclusively 
with  GTR  GTE  will  be  required  to  notify 
all  affected  parties  within  30  days  that 
the  relevant  contractual  provisions  will 
not  be  enforced. 


3.  With  respect  to  resale,  the 
Commission  determined  that  GTE's 
head  start  and  competitive  advantage  is 
such  that  it  is  necessary  to  require  the 
resale  of  GTE’s  AG  service  to  facilitate 
the  entry  ci  other  AG  providers. 
Accordingly,  the  Commission  is 
requiring  GTE  to  make  its  service 
availal^  to  the  other  AG  licensees  for 
resale  at  non-discriminatory  rates  based 
upon  current  resale  policies. 

4.  The  Commission  declined  GTE's 
request  to  extend  federal  preemption  of 
AG  communications  to  all  aircraft  that 
fly  interstate  routes,  noting  that  the 
states  have  shown  no  interest  in 
regulating  AG  coDununications.  The 
Commission  stated  that  it  will  not  act 
with  regard  to  additional  preemption 
unless  and  until  a  specific  situation 
arises  that  requires  its  attention. 

5.  The  Commission  agreed  with  GTE 
that  the  12  immths  granted  for  its 
transitum  period  is  onrealisticaliy  short 
for  redesigning,  procuring,  testing,  and 
retrofitting  all  of  its  ground  stations  and 
aircraft  with  new  equipment.  Concerned 
that  if  GTE  is  required  to  cease 
operation  because  the  transition  period 
is  too  short,  which  would  result  in  lost 
service  to  the  public,  the  Commission 
provided  GTE  22  months  to  modify  its 
current  equipment  for  narrow  control 
channel  operation  (3.2  kHz  bandwidth} 
in  the  lower  portion  of  each  channel 
block  and  a  total  of  60  months  to  bring 
its  AG  service  into  full  compliance  with 
the  rules,  nie  Commission  also  provided 
GTE  six  months  to  bring  its  cordless 
telephones  used  in  AG  service  into 
compliance  with  part  15  standards. 

6.  Additionally,  the  Commission 
amended  its  technical  rules  to  reduce 
the  potential  for  interference  while 
providing  AG  licensees  flexibility  in 
their  system  designs.  The  major 
technical  issues  involved  the  channel 
plan,  control  channel  bandwidth, 
coordination  of  available  channels, 
communication  with  aircraft  on  the 
ground,  and  equipment  ^lecifications 
and  design  requirements.  The 
Commission  also  corrected  the  list  of 
ground  station  locations  set  forth  in  its 
rules. 

7.  With  respect  to  the  channel  plan, 
the  Commission  increased  the  center 
frequencies  by  1.5  kHz  in  order  to  be 
consistent  with  GTE’s  experimental 
system  and  facilitate  the  transition. 

8.  To  enable  the  new  licensees  to 
initiate  AG  service  without  waiting  for 
GTE  to  narrow  its  control  channels,  the 
Commission  reassigned  communications 
channels  C-28  through  C-31  and  moved 
the  control  channels  from  the  lower  end 
to  the  upper  end  of  each  channel  block. 
Removing  channels  C-28  through  C-31 
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also  will  permit  two  more  control 
channels  that  can  accommodate  two 
additional  licensees.  The  channel 
numbers  were  renumbered  accordingly. 
GTE  will  have  22  months  to  narrow  its 
wideband  control  channels  and  vacate 
new  communications  channel  C-1  and 
C-3,  and  an  additional  38  months  to 
replace  its  experimental  control  channel 
at  C-2  with  its  regular  control  channel  at 
the  upper  end  of  each  channel  block. 

9.  The  Commission  decided  not  to 
increase  the  control  channel  bandwidth 
to  6  kHz  to  accommodate  future 
signaling  needs,  stating  that  some  of  the 
signal  messages  and  information  might 
be  sent  on  the  conununications  channels 
and  expressed  concern  that  expanding 
the  bandwidth  to  6  kHz  would  mean  the 
loss  of  3  communications  channels. 

10.  The  Commission  also  decided  not 
to  require  that  all  AG  licensees  establish 
land-links  among  the  ground  stations  in 
each  location  to  coordinate  available 
channel  information,  stating  that  radio 
frequency  signal  monitoring  as  required 
in  the  rules  is  a  reliable  method  for 
determining  channel  availability  and 
that  requiring  land-link  monitoring 
would  be  excessively  burdensome  and 
expensive  for  all  of  the  licensees. 

11.  With  respect  to  deleting  rules 
concerning  reuse  of  the  allotted  channel 
blocks  for  communication  with  aircraft 
on  the  ground,  the  Commission 
expressed  its  belief  that  it  is  important 
to  allow  AG  licensees  to  provide  service 
to  aircraft  on  the  ground,  but  did  agree 
to  revise  the  antenna  radiation  pattern 
requirements  in  §  22.1109(a)  by 
replacing  the  radiation  pattern  with  a 


requirement  that  ground  stations 
providing  service  to  aircraft  on  the 
ground  be  located  at  least  300  miles 
from  other  ground  stations  using  the 
same  channel  blocks  to  communicate 
with  airborne  mobile  stations.  Also,  the 
Commission  reduced  the  transmitter 
output  power  to  1  watt  ERP  for  ground 
stations  operating  under  this  section. 

12.  With  respect  to  equipment 
speciHcations  and  design  requirements, 
the  Commission  amended  its  rules  to 
add  an  adjacent  channel  interference 
standard  based  on  maximum  power 
limits,  but  retained  a  modiHed  emission 
mask  for  transmitter  tests  and 
certiHcation.  The  Commission  denied 
other  proposals  to  amend  the  technical 
rules,  but  encouraged  licensees  to 
employ  techniques  they  view  necessary 
for  the  efflcent  operation  of  AG 
radiotelephone  service. 

13.  The  Commission  decided  that 
establishing  an  advisory  committee  for 
the  AG  service  would  be  unnecessary, 
stating  that  the  rules  provide  adequate 
government  policy  direction  to  foster  the 
growth  and  development  of  AG  service. 
The  Commission  did  encourage 
licensees  to  form  their  own  association. 

14.  Accordingly,  it  is  ordered  That  the 
petitions  for  reconsideration  filed  by 
McCaw  Cellular  Communications,  Inc. 
and  GTE  Airfone  Incorporated  are 
granted  to  the  extent  indicated  herein.  It 
is  further  ordered  That  under  the 
authority  contained  in  47  U.S.C.  154(i], 
303(c),  303(f).  303(g),  and  303(r).  part  22 
of  tbe  Commission’s  Rules  are  amended 
as  specified  below,  effective  30  days 
after  publication  in  the  Federal  Register. 

Ground  to  Air  Channels 

[Center  frequerxiy  in  MHz] 


List  of  Subjects  in  47  CFR  Part  22 

Communications  common  carriers, 
radio 

Rule  Changes 

Part  22  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  22— PUBUC  MOBILE  SERVICE 

1.  The  authority  citation  in  part  22 
continues  to  read  as  follows: 

Authority:  Secs.  4,  303,  48  Stat.  1066, 1083, 
as  amended;  47  U.S.C.  154,  303. 

2.  Section  22.1107  is  amended  by 
revising  the  section  heading,  paragraphs 
(a)(1),  (a)(2)  introductory  text,  (a)(2)(ii), 
and  (b),  and  by  removing  paragraph 
(a)(iii),  to  read  as  follows: 

S  22.1 107  Channel  plan. 


(1)  Each  channel  block  is  subdivided 
into  6  control  channels  labeled  P-1 
through  P-6,  and  29  communications 
channels  'abeled  C-1  through  C-29. 

(2)  The  authorized  channel 
bandwidths  are  as  follows: 
***** 

(11)  Each  communications  chaimel  has 
a  bandwidth  of  6  kHz. 

***** 

(b)  The  center  frequencies  of  the 
communications  and  control  chaimels 
are  listed  in  the  following  table. 
Guardbands  are  labeled  “GB”. 


Channel  No. 


Channel  Block 


10 


8 


649.0055 

849.0115 

849.0175 

849.0235 

849.0295 

849.0355 

849.0415 

849.0475 

849.0535 

849.0595 

849.0655 

849.0715 

849.0775 

849.0835 

849.0895 

849.0955 

849.1015 

849.1075 

849.1135 

849.1195 

849.1255 

849.1315 

849.1375 

849.1435 


849.2055 

849.2115 

849.2175 

849.2235 

849.2295 

849.2355 

849.2415 

849.2475 

849.2535 

849.2595 

849.2655 

849.2715 

849.2775 

849.2835 

849.2895 

849.2955 

849.3015 

849.3075 

849.3135 

849.3195 

849.3255 

849.3315 

849.3375 

849.3435 


849.4055 

849.4115 

849.4175 

849.4235 

849.4295 

849.4355 

849.4415 

849.4475 

849.4535 

849.4595 

849.4655 

849.4715 

849.4775 

849.4835 

849.4895 

849.4955 

849.5015 

849.5075 

849.5135 

849.5195 

849.5255 

849.5315 

849.5375 

849.5435 


849.6055 

849.6115 

849.6175 

849.6235 

849.6295 

849.6355 

849.6415 

849.6475 

649.6535 

849.6595 

849.6655 

649.6715 

849.6775 

849.6835 

649.6895 

649.6955 

849.7015 

849.7075 

849.7135 

849.7195 

849.7255 

849.7315 

849.7375 

849.7435 


849.8055 
649  8115 
649.8175 
849.8235 
849.6295 
849.8355 
849.8415 
649.8475 
649.8535 
849.8595 
649.6655 
849.8715 
849.8775 
849.8835 
849.8895 
849.8955 
849.9015 
849.9075 
849.9135 
649.9195 
849.9255 
849.9315 
649.9375 
849.9435 
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GmxjNO  TO  A«  Channels— Continued 

[CwAar  t«qi<ency  fe>  MHz) 


Channel  Block 


Channel  Na 


10 

9 

8 

7 

6 

8491495 

649.3495 

849.5496 

8497496 

849.9495 

8491555 

849i3555 

8495665 

8497566 

849.9555 

8491615 

8493615 

849.5615 

849.7615 

849.9616 

849.1675 

849.3675 

8495675 

849.7675 

849.9676 

8491735 

8493735 

849.6736 

849.7736 

849.9735 

8491765- 

849.3765- 

849.5766- 

849.7765- 

849.9765- 

8491797 

849.3797 

849.5797 

849.7797 

849.9797 

849.1813 

849.3813 

849.5813 

849.7813 

849.9813 

8491845 

849.3845 

849.5845 

849.7845 

849.9645 

849.1877 

8493877 

849.5877 

849.7877 

849.9677 

849.1909 

849.3909 

849.5909 

849.7909 

849.9909 

849.1941 

849.3941 

849.5941 

849.7941 

849.9941 

849.1973 

849.3973 

849.5973 

849.7973 

949.9973 

5 

4 

3 

2 

1 

850.0065 

850.2055 

860.4066 

850.6065 

850.8055 

850.0115 

650.2115 

850.4115 

850.6115 

850.8115 

850.0175 

850.2175 

860.4175 

850.6175 

850.8175 

8690235 

850.2235 

8694236 

860.6235 

>  850.8235 

8590295 

8592296 

860.4296 

850.6295 

850.8295 

850.0355 

850.2365 

860.4356 

850.6365 

850.8356 

850.0415 

8592415 

860.4415 

860.6415 

850.8415 

8590475 

860.2475 

860.4475 

850.6475 

850.8475 

860.0535 

850.2535 

850.4535 

850.6535 

850.8535 

050.0595 

8692586 

850.4595 

850.6595 

850.8595 

850.0655 

850.2655 

850.4655 

850.6655 

850.8655 

8590715 

860.2715 

860.4715 

850.6715 

860.8715 

8590775 

8692775 

860.4775 

860.6775 

850.8775 

8590835 

8692836 

860.4836 

CkCfS  . 

850.8635 

1  8590805 

8592896 

850.4896 

850.6895 

850.8895 

8590955 

8692965 

8594956 

850.6956 

OOV.CKfOO 

8591015 

8593016 

850.5016 

850.7015 

850.9015 

8591075 

860.3075 

8695075 

850.7075 

860.9075 

8591135 

8693135 

850.5136 

860.7135 

860.9135 

8591195 

8593195 

860.5195 

850.7196 

860.9196 

850.1255 

850.3255 

860.5256 

860.7256 

i  850.9255 

8591315 

8593315 

850.5315 

860.7316 

850.9315 

850.1375 

8693375 

8695376 

860.7375 

8509375 

850.1435 

8593435 

850.5436 

850.7436 

>  850.9435 

8591495 

8693496 

850.5496 

860.7496 

860.9495 

8591555 

8593556 

8595556 

850.7566 

Q£/V  4vgarg 

8591615 

8593615 

860.5615 

850.7616 

850.9615 

850.1675 

1  8593675 

850.5676 

860.7675 

850.9675 

8591735 

1  8593735 

^  8695736 

850.7736 

860.9735 

8591765- 

8593765- 

850.5766- 

860.7766- 

860.9765- 

8591797 

,  8593797 

.  860.5797 

850.7797 

850.9797 

8591813 

850.3813 

8595813 

860.7813 

850.9813 

8591845 

8593845 

860.5845 

860.7846 

850.9645 

8591877 

8593877 

8695877 

860.7877 

8509677 

8591908 

8593909 

8695909 

860.7909 

850.9909 

8591941 

8593941 

860.5941 

850.7941 

860.9941 

8591973 

8593873 

850.5973 

850.7973 

850.9973 

An  TO  Ground  Channels 


[Center  frequency  in  MHz] 


1  Channel  block 

10 

I  » 

6 

7 

6 

894.0055  894.2055 

894.0115  894.2115 

894.0175  894.2175 

894.0235  894.2235 

894.0295  894.2295 

894.0355  894.2355 

8010415  894.2415 

884.0475  894.2475 

8910535  894.2535 

894.0595  894.2595 

894.06K  894.2655 

894.0715  894.2715 

894.0775  894.2775 


894.4055 

894.4115 

894.4175 

8914235 

894.4295 

8914355 

0»«>il15 

8914475 

894.4535 

894.4595 

894.4655 

894.4715 

894.4775 
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Air  to  Ground  Channels— Continued 

[Center  frequency  in  MHz] 


Channel  No. 


Channel  block 


C-14. 

C-15. 

C-16. 

C-17. 

C-18. 

C-19. 

C-20. 

C-21 .. 

C-22.. 

C-23.. 

C-24.. 

C-25.. 

C-26 

C-27 

C-28 

C-29 

G8 


P-6.. 

P-5.. 

P-4.. 

P-3.. 

P-2 

P-1.. 


Channel  No. 


C-1 ... 

C-2... 

C-3... 

C-4... 

C-5... 

C-6... 

C-7 

C-8 

C-9 

C-10 

C-11. 

C-12 

C-13. 

C-14 

C-15 

C-16 

C-17. 

C-18. 

C-19.. 

C-20.. 

C-21 .. 

C-22.. 

C-23.. 

C-24.. 

C-25.. 

C-26.. 

C-27.. 

C-28.. 

C-29.. 

GB . 


P-6.. 

P-4 


P-2 . 

P-1 . 


10 

9 

8 

7 

6 

894.0835 

894.2835 

894.4835 

694.6835 

894.8835 

894.0895 

694.2895 

694.4895 

894.6895 

894.8895 

694.0955 

694.2955 

894.4955 

894.6955 

694.8955 

894.1015 

894.3015 

894.5015 

694.7015 

694.9015 

894.1075 

894.3075 

694.5075 

894.7075 

894.9075 

894.1135 

894.3135 

894.5135 

694.7135 

894.9135 

894.1195 

894.3195 

894.5195 

894.7195 

894.9195 

694.1255 

694.3255 

894.5255 

894.7255 

894.9255 

894.1315 

694.3315 

694.5315 

894.7315 

894.9315 

894.1375 

894.3375 

894.5375 

894.7375 

694.9375 

894.1435 

894.3435 

894.5435 

894.7435 

894.9435 

694.1495 

694.3495 

694.5495 

894.7495 

894.9495 

894.1555 

694.3555 

694.5555 

894.7555 

894.9555 

894.1615 

894.3615 

894.5615 

694.7615 

894.9615 

894.1675 

894.3675 

894.5675 

894.7675 

894.9675 

894.1735 

694.3735 

894.5735 

894.7735 

894.9735 

894.1765- 

894.3765- 

894.5765- 

894.7765- 

894.9765- 

894.1795 

894.3795 

894.7595 

894.7795 

894.9795 

894.1813 

894.3813 

894.5813 

894.7813 

894.9813 

894.1845 

894.3845 

894.5845 

894.7845 

894.9845 

894.1877 

894.3877 

894.5877 

894.7877 

894.9877 

894.1909 

894.3909 

894.5909 

894.7909 

894.9909 

894.1941 

894.3941 

894.5941 

894.7941 

894.9941 

894.1973 

894.3873 

694.5973 

894.7973 

894.9973 

5 

4 

3 

2 

1 

895.0055 

895.2055 

895.4055 

895.6055 

895.8055 

895.0115 

895.2115 

895.4115 

895.6115 

895.8115 

895.0175 

895.2175 

895.4175 

895.6175 

895.8175 

895.0235 

895.2235 

895.4235 

695.6235 

895.8235 

895.0295 

895.2295 

895.4295 

895.6295 

895.8295 

895.0355 

895.2355 

895.4355 

895.6355 

895.8355 

695.0415 

695.2415 

695.4415 

895.6415 

695.8415 

895.0475 

895.2475 

895.4475 

895.6475 

895.8475 

895.0535 

895.2535 

895.4353 

895.6535 

895.8535 

895.0595 

695.2595 

895.4595 

895.6595 

595.8595 

895.0655 

895.2655 

895.4655 

895.6655 

895.8655 

695.0715 

895.2715 

895.4715 

895.6715 

895.8715 

895.0775 

895.2775 

895.4775 

895.6775 

895.8775 

895.0835 

895.2835 

895.4835 

895.6835 

895.8835 

895.0895 

695.2895 

895.4895 

695.6895 

895.8895 

895.0955 

895.2955 

695.4955 

895.6955 

895.8955 

895.1015 

695.3015 

895.5015 

895.7015 

895.9015 

895.1075 

695.3075 

895.5075 

895.7075 

895.9075 

895.1135 

895.3135 

895.5135 

695.7135 

895.9135 

895.1195 

895.3195 

895.5195 

895.7195 

895.9195 

895.1255 

695.3255 

895.5255 

895.7255 

695.9255 

895.1315 

895.3315 

895.5315 

895.7315 

895.9315 

895.1375 

895.3375 

895.5375 

895.7375 

895.9375 

895.1435 

695.3435 

695.5435 

895.7435 

695.9435 

695.1495 

695.3495 

895.5495 

895.7495 

895.9495 

895.1555 

895.3555 

895.5555 

895.7555 

695.9555 

895.1615 

695.3615 

895.5615 

895.7615 

695.9615 

895.1675 

895.3675 

695.5675 

895.7675 

895.9675 

895.1735 

895.3735 

895.5735 

895.7735 

695.9735 

895.1765- 

895.3765- 

895.5765- 

895.7765- 

895.9765- 

895.1797 

895.3797 

895.5797 

895.7797 

895.9797 

895.1613 

695.3813 

695.5813 

895.7813 

895.9813 

895.1845 

895.3845 

695.5845 

695.7845 

895.9645 

895.1877 

895.3877 

895.5877 

895.7877 

695.9677 

895.1909 

695.3909 

695.5909 

895.7909 

895.9909 

895.1941 

695.3941 

695.5941 

895.7941 

895.9941 

895.1973 

895.3973 

895.5973 

895.7973 

695.9973 

3.  Section  22.1109  is  amended  by 
revising  the  section  heading,  the 
introductory  text  and  table  and 
paragraph  (a)  to  read  as  follows: 


$  22.1 109  Geographical  channel  block 
layout 

Except  as  provided  in  paragraphs  (a) 
and  (b)  of  this  section,  ground  station 
locations  must  be  within  one  mile  of  the 
locations  listed  in  this  paragraph.  The 


channel  block  allotted  for  each  location 
must  be  used  to  provide  service  to 
airborne  mobile  stations  in  flight  and 
may  be  used  to  provide  service  to 
airborne  mobile  stations  on  ground. 


Federal  Register  /  Vol.  56.  No.  154  /  Friday,  August  9,  1991  /  Rules  and  Regulations 


37857 


Location 

N.  Latitude 

1  W.  Longitude 

Channel 

Block 

Alaska: 

Anchofage . . . . . . . .  . . .  . . 

61  *11 '06“ 

149*54*43'* 

8 

Cordova . 

60*33'00" 

145*43'00" 

5 

Ketchikan . . . : . 

131*43*33** 

5 

Juneau . . . . . . . . 

134*34*30** 

4 

Sitka . 

135*33*01*' 

7 

Yakutat . ,,  . .  , 

SO'SO'SO” 

142*3000" 

8 

Alabama: 

33*23'24" 

086*39'59" 

2 

Arizona: 

Phoenix . . . . .  .  . 

33*35'3fl" 

113*05*13** 

4 

Winslow . . . . . 

35*01 '17” 

110*43*02" 

6 

Arkansas: 

Pine  Blutf . . . . . . 

34*10'56“ 

091*56*18" 

8 

California: 

Blythe . 

33*36'39" 

114*42*24** 

10 

Eureka .  . . . . . . . . . . . . 

40*42'59'’ 

124*12*09" 

e 

Los  Angeles .  .  . 

33*56'45'' 

1 18*23*03" 

4 

Oskiand .  .  . 

37*51'12" 

122*12*30" 

1 

S.  San  Francisco  .  . 

37*41'15'' 

122*26*01" 

6 

Visalia . 

36*19'36" 

119*23*22" 

7 

Colorado: 

Colorado  Springs . . . . . 

38*44'39'' 

104*51*46" 

8 

Denver . . . . . . . . . 

39*46'45'' 

104*50*49" 

1 

40*2904'' 

107*13*08" 

6 

Florida: 

Miami . ,,  . . 

25*48'27'' 

80*16*30" 

4 

Orlando . . . . . 

28*26'53'' 

81*22*00" 

2 

Tallahassee . . . 

30*24'02'' 

84*21*18" 

7 

Gaorgia: 

AlkHta . . . 

33"39'05” 

84*25*54" 

5 

St  Simons  IsLvid . . . 

31*09'22'' 

81*23*14" 

6 

Hawaii: 

Mauna  Kapu . . . . . 

21*24’24'' 

158*06*02" 

5 

Idaho: 

Blackfoot . 

43*11 '34" 

112*20*57" 

8 

Caldwon . 

43*38'45" 

1 16'38*44" 

10 

li.’inois: 

Chicago . . . . .  . 

41*46'49'’ 

87*45*20" 

3 

Kewanee... 

41*1^05'' 

89*57*33* 

5 

Schiller  Park 

41*57'18" 

87*52*57" 

2 

Indiana: 

Fort  Wayne . 

40*59'16" 

85*11*31" 

7 

Iowa: 

Des  Moines . . . 

41  *31 '58" 

93*38*54" 

1 

Kansas: 

Garden  City . . . .  .  . 

37*59'35" 

100*54*04** 

3 

Wichita . . . . . 

37*37'24" 

97*27*15" 

7 

Kentucky: 

Fairdale . . .  . 

38*04'48" 

85*47*33" 

6 

Louisiana: 

30*00'44" 

90*13*30" 

3 

Shreveport . . . . ; . . . 

32*2709" 

93*49*38" 

5 

Massachusetts: 

42*23'15" 

71*01*03" 

7 

42*12*17" 

83*29*09" 

8 

FKRt .  . . . . 

42*58'21" 

83*44*22" 

9 

Sault  Ste.  Mane . 

46”28'45" 

84*21*31" 

6 

Minrtesota: 

Bloomington . . . . . . . . . . . . . 

44*51 '30" 

93*13*19" 

9 

Mississippi: 

Meridian .  ,  ,  ,  , 

32*19'10" 

88*41*33" 

9 

Missouri: 

Kansas  City . . . . . .  . . 

39*18*37" 

94*41*07" 

6 

St  Lode . , . ,  .  .  . 

38*4^45" 

90*19*19" 

4 

37*14'28" 

93*2^54** 

9 

Montana: 

47*02*56" 

109*27*27" 

5 

Miles  City . ,,  ,  .  .  . 

46*25'30*' 

105*52*30" 

8 

47*01*05" 

114*00*41" 

3 

Nebraska: 

Grand  ls:™  .d . . . 

40*58*00** 

98*19*11" 

2 

41*07*11" 

101*45*37" 

4 

Nevada: ' 

36*05*35" 

115*10*25" 

1 

R«no . . . . . . . 

39*35*13" 

119*55*52" 

3 

Tonoo^h . . . . . . . . 

38*03'43'* 

117*13*24" 

9 

41  •00*39" 

117*45*58" 

4 

New  Mexico: 

Alamogordo . . . . . . . . . . . 

32*54*46" 

105*56*41" 

8 
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Albuquerque . . . 

Aztec — . . - . . 

Gisyiofl _ _ _ 

New  Jersey; 

Woodbury - - - - 

New  York: 

E.  Elrehyrst . . . 

Schuyler . . . 

Staten  Islarxl . . . 

North  Carolina: 

Greensboro- . . . . 

Wrimmgton.- . . 

North  Dakota: 

Dickirson . . 

Ohio: 

Pataskala . . . 

Oklahoma: 

Warner . . 

Woodward . . . 

Oregon; 

Alabany . 

Klamath  Fans . . . 

ppr-^ton . . 

Pennsylvania: 

CoToripo^S . . . 

New  Cumberland . . . 

South  Carolina; 

Charleston . . . 

South  Dakota: 

Aberdeen . . . 

Rapid  City . . . 

Tennessee: 

Eiiiabotbton . . . . 

Memphis . . . 

— . . 

Texas; 

Austin . . . - . . 

Bedford  . . . 

Houston . 

Lubbock . . . . . 

. . . . . 

Utah: 

Abaio  Peak . . . . 

Delta . . . 

Escalante . 

Green  River . . 

Salt  Lake  City . 

Virginia; 

Ar’w'Vjton . . 

Washington: 

Seattle . . 

Cheney . 

West  Virginia: 

Charleston . . 

Wiscortsin: 

Stevers  Point . . 

Wyomirrg: 

Rp-wton.- . . 


N.  Latitude 

W.  Longitude 

Channel 

Block 

35*03'05" 

106*3ri3-- 

10 

36"48•4^' 

107*53-48- 

9 

38*27'29" 

103*1  ri6” 

5 

39*50-01  ~ 

75*09-21" 

3 

40*46-21" 

73*5^42-- 

1 

43*0909" 

75*07-50- 

2 

40*3605" 

74*06-35" 

9 

36*05-54" 

79"56-4Z- 

9 

34*16-10" 

77*54-24" 

3 

46*51  05" 

102*47-35- 

7 

40*04-38" 

-  82*41-57" 

1 

35*29-31" 

95*18-25*- 

4 

36*24-42" 

99*28-50" 

9 

44*38-24" 

123*03-36" 

5 

42*06-30" 

121  •3800" 

2 

45*35'45" 

118*31  02" 

7 

40*30-33" 

80*13-2r 

4 

40*11*30" 

76*52-02- 

8 

3r  54*10" 

80*01-20" 

4 

45*27*21" 

98*25-26" 

6 

44*02-36- 

103*03-36" 

5 

36*28D4" 

82*08-06" 

7 

35*01-44" 

89*56-15" 

10 

36*08-44" 

88*41-31" 

3 

30*i6-3r- 

9r49-34" 

2 

32*50-19" 

97*06*03" 

1 

29*54-37" 

95*24-39- 

9 

33*3706" 

101*5ri4" 

7 

31*34-56" 

102*54*18" 

6 

37*50-21" 

109*27-42" 

7 

39*23-15- 

112*30-44" 

2 

37*45-19" 

111*5^27" 

5 

38*57-54- 

110*13-40" 

3 

40*39-11" 

112*12-06- 

1 

38*52-55- 

77*06-16" 

6 

47’26-Oe-- 

122*17-35- 

A 

47*33-14" 

1ir43-35- 

1 

38*19-47" 

61*39-36" 

2 

44*33-06- 

89*25-27- 

8 

43*03-37- 

106*2r23- 

9 

(a)  Air-ground  licensees  may  use  any 
of  the  channels  to  provide  service  from 
any  location  to  airborne  mobile  stations 
on  the  ground,  provided  that  no 
interference  is  caused  to  service 
provided  by  ground  stations  operating  in 
accordance  with  the  geographical 
channel  block  layout  or  with  paragraph 
(b)  of  this  section,  and  provided  that  the 
locations  of  ground  stations  providing 
such  service  are  at  least  300  miles  from 
all  locations  using  the  charmel  block(s) 
for  communication  with  800  MHz 
airborne  mobile  stations  in  flight. 

•  *  *  «  * 


4.  Section  22.1111  is  amended  by 
removing  and  reserving  paragraph  (b) 
and  by  revising  paragraphs  (a),  (c),  and 
(d)  to  read  as  follows: 

{22.1111  Emission  Hmttatkms. 

«  «  *  *  * 

(a)  All  transmitters.  The  power  of  any 
emission  in  each  of  the  adjacent 
chaimels  must  be  at  least  30  decibels 
below  the  peak  envelope  power  of  the 
main  emission  and  the  power  of  any 
emission  in  any  of  the  channels  other 
than  the  one  being  used  and  the 
adjacent  channels  must  be  at  least  50 


decibels  below  the  peak  envelope  power 
of  the  main  emission.  Additionally,  for; 

(1)  Airborne  mobile  stations.  The 
power  of  any  emission  in  each  of  the 
adjacent  channels  must  not  exceed  —30 
dBm  at  any  ground  station  receiver, 
assuming  a  0  dBi  receive  antenna.  The 
power  of  any  emission  in  any  of  the 
channels  other  than  the  one  being  used 
and  the  adjacent  channels  must  not 
exceed  —148  dBm  at  any  ground  station 
receiver,  assuming  a  0  dBi  receive 
antenna. 

(2)  Ground  stations.  The  effective 
radiated  power  (ERP)  of  any  emission 
outside  of  the  flequency  range  allocated 
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to  this  service  (see  §  22.1105]  must  not 
exceed  —10  dBm.  The  ERP  of  any 
emission  in  each  of  the  adjacent 
channels  must  not  exceed  +10  dBm. 

The  ERP  of  any  emission  in  any  of  the 
channels  other  than  the  one  being  used 
and  the  adjacent  channels  must  not 
exceed  —5  dBm. 

(b)  (reserved) 

(c)  If  an  emission  on  any  frequency 
outside  of  the  authorized  bandwidth 
causes  harmful  interference,  the 
Commission  may  require  greater 
attenuation  of  that  emission  than 
required  in  paragraph  (a)  of  this  section. 

(d)  The  provisions  of  §  22.106  of  this 
part  do  not  apply  to  800  MHz  air-ground 
systems.  Instead,  the  provisions  of 
paragraphs  (a)  and  (cj  of  this  section 
apply  to  systems  of  the  800  MHz  Air- 
Ground  Radiotelephone  Service. 

5.  Section  22.1115  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  and  (d),  and  by  adding 
new  paragraph  (e)  to  read  as  follows: 

§  22.1 1 1 5  Automatic  channal  selactlon 
procedures. 

***** 

(a)  A  communications  channel  is  not 
available  for  use  by  a  ground  station  if  it 
is  already  in  use  by  another  ground 
station  at  the  same  location.  Ground 
station  equipment  must  automatically 
determine  whether  channels  are  in  use 
by  other  ground  stations  at  the  same 
location,  and  may  employ  radio 
frequency  signal  monitoring  to  do  so. 

For  example,  a  communications  channel 
may  be  determined  to  be  in  use  if  the 
received  signal  power  on  that  channel  at 
the  ground  station  exceeds  —115  dBm, 
assuming  a  0  dB  gain  895  MHz  receive 
antenna,  which  corresponds  to  a  field 
strength  of  approximately  19  dBu  V/m, 
Ground  stations  may  employ  an 
alternative  method  of  determining 
whether  a  communications  channel  is  in 
use  provided  that  such  procedure  is  at 
least  as  reliable  as  radio  frequency 
signal  monitoring. 

***** 

(d)  A  ground  station  may  not  transmit 
on  a  communications  channel  unless  it 
has  received  the  proper  identiflcation 
code.  After  a  ground  station  has  begun 
to  transmit  on  a  communications 
channel,  that  channel  is  not  available  to 
ground  stations  other  than  the  one  from 
which  service  has  been  requested  until 
the  call  is  terminated. 

(e)  A  call  is  terminated  by  the  ground 
station  when  either  a  hang-up  signal  is 
transmitted  by  the  airborne  mobile 
station,  or  the  signal  from  the  airborne 
mobile  station  on  the  communications 
channel  is  lost  for  a  period  of  15 
continuous  seconds.  The  hang-up  signal 
is  the  on-off  keying  (50%  duty  cycle)  of 


an  unmodulated  carrier  over  a  period  of 
one  second  with  pulse  duration  of  5 
milliseconds.  However,  if  ail  800  MHz 
air-ground  licensees  agree  that  an 
alternative  hang-up  signal  and/or 
procedure  would  be  more  efHcient  or 
beneHcial,  such  alternative  hang-up 
signal  and/or  procedure  may  be  used. 
The  licensees  must  jointly  give  prior 
notiHcation  to  the  Commission  if  an 
alternative  hang-up  signal  and/or 
procedure  is  used. 

(6)  Section  22.1117  is  revised  to  read 
as  follows: 

§  22. 1 1 1 7  Limitations  on  effective  radiated 
power. 

The  effective  radiated  power  (ERP)  of 
airborne  mobile  station  transmitters 
shall  not  exceed  30  watts.  The  ERP  of 
ground  station  transmitters  using  the 
allotted  channel  blocks  in  S  22.1109  must 
not  exceed  100  watts.  The  ERP  of  ground 
station  transmitters  operating  pursuant 
to  §  22.1109(a)  must  not  exceed  1  watt. 

(7)  Section  22.1119  is  revised  to  read 
as  follows: 

§  22.1 1 19  Assignment  of  control  channels. 

The  Commission  will  select  and 
assign  exclusively  one  control  channel 
to  each  air-ground  licensee  after 
receiving  written  notiBcation  that  the 
licensee's  system  will  begin  providing 
service  within  one  month. 

(8)  Section  22.1121  is  added  to  read  as 
follows: 

§  22.1 121  Control  channel  transition 
period. 

In  converting  its  experimental  air- 
ground  system  to  one  that  conforms  to 
the  other  rules  of  this  section,  the 
experimental  licensee  is  authorized  to 
use  the  lower  20  kHz  of  each  channel 
block,  which  includes  communications 
channels  C-1,  C-2,  and  C-3,  for  control 
channels  until  July  9, 1993.  After  that 
date  communications  channels  C-1  and 
C-3  will  be  available  to  all  air-ground 
licensees  as  communications  channels 
and  the  experimental  licensee  is 
authorized  to  use  a  3.2  kHz  control 
channel  located  in  communications 
channel  C-2  of  each  channel  block  until 
September  9, 1996.  After  that  date 
communications  channel  C-2  will  be 
available  to  all  air-ground  licensees  as  a 
communications  channel. 

Federal  Communications  Conunission. 

Donna  R.  Searcy, 

Sacretary. 

[FR  Doc.  91-18914  Filed  8-8-91: 8:45  am) 
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DEPARTMENT  OF  JUSTICE 

48  CFR  Part  2801 

[Justice  Acquisition  Circular  91-21 

Amendment  to  the  Justice  Acquisition 
Regulations  (JAR)  Regarding 
Contracting  Office  Techni^ 
Representatives 

agency:  O^ice  of  the  Procurement 
Executive,  Justice  Management  Division, 
Justice. 

action:  Final  rule. 


summary:  Justice  Acquisition  Circular 
(JAC)  91-2  amends  the  JAR,  48  CFR 
Chapter  28,  by  revising  subpart  2801.70 
to  add  eligibility  standards  for 
individuals  who  will  be  designated  as 
Contracting  OfBcers  Technical 
Representatives  (COTRs)  for 
departmental  contracts. 

EFFECTIVE  DATE:  August  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

W.L.  Vann,  Procurement  Executive, 
Justice  Management  Division  (202)  514- 
6868. 

SUPPLEMENTARY  INFORMATION:  The 

determination  is  hereby  made  that  this 
amendment  must  be  issued  as  a  final 
rule.  This  amendment  was  not  published 
for  public  comment  because  it  does  not 
have  an  effect  beyond  the  internal 
operating  procedures  of  the  agency.  The 
Director,  O^ice  of  Management  and 
Budget,  by  memorandum  dated 
December  14, 1984,  exempted  agency 
procurement  regulations  from  review 
under  Executive  Order  12291  except  for 
selected  areas.  The  exception  applies  to 
this  rule.  The  Department  of  Justice 
certiBes  that  this  rule  will  not  have  a 
signiBcant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612). 

List  of  Subjects  in  48  CFR  Part  2801 

Government  proairement. 

Harry  H.  Flickinger, 

Assistant  Attorney  General  for 
Administration. 

For  the  reasons  set  out  in  the 
preamble,  title  48,  chapter  28  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  2801— DEPARTMENT  OF 
JUSTICE  ACQUISITION  REGULATIONS 
SYSTEM 

1.  The  authority  citation  for  part  2801 
continues  to  read  as  follows: 

Authority:  28  U.S.C,  510;  40  U.8.C.  486(c):  28 
CFR  0.75  (j)  and  28  CFR  0.76(j). 
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2.  Part  2801  is  amended  by  revising 
subpart  2801.70  to  read  as  follows: 

Subpait  2801.70— Contracting  Officer’* 
Technical  Representative  (COTR’s) 

Sec. 

2801.7001- 701  General. 

2801.7001- 702  Selection.  Appointment. 
Limitation  of  Authority. 

2801.7001- 703  Performance  Standards. 

Subpart  2801.70— Contracting 
Officer's  Technical  Representative 

2801.7001- 701  General. 

Contracting  officers  may  appoint 

individuals  selected  by  program  offices 
to  act  as  authorized  representatives  in 
the  monitoring  and  administration  of  a 
contract.  Such  officials  shall  be 
designated  as  Contracting  Officers' 
Technical  Representatives  (COTR's]. 

2801.7001- 702  Selection,  appointment 
limitation  of  authority. 

(a)  COTR  Standards  Program.  This 
subpart  sets  forth  policies  and 
procedures  for  establishing  standards 
for  COTR's  in  DO}.  The  program  sets 
forth  minimum  standards  for  individuals 
to  be  eligible  for  an  appointment  as  a 
COTR. 

(bj  Applicability.  The  eligibility 
requirements  of  this  subpart  apply  to  all 
individuals  who  are  designated  by  the 
contracting  officer  as  COTR's. 

(c)  Eligibility  standards.  To  be 
determined  eligible  for  an  appointment 
as  a  DO}  COTR.  the  following  standards 
must  be  met: 

(1)  The  candidate  must  attend  and 
successfiilly  complete  a  minimum  of  a 
16-hour  basic  COTR  course: 

(2)  The  candidate  must  attend  a 
minimum  of  3  hours  training  specifically 
in  procurement  ethics,  either  through 
courses  offered  periodically  by  the 
DeparhnenL  the  bureaus,  or  a 
commercial  vendor;  and 

(3)  The  candidate  must  sign  the 
certification  for  procurement  officials 
required  by  the  recent  Procurement 
Integrity  Act 

(d)  Certification  and  appointment.  (1) 
In  accordance  with  bureau  procedures, 
the  individual  must  provide  the 
contracting  activity  with  evidence  of 
completion  of  the  COTR  course, 
procurement  ethics  training,  and  with 
the  certification  required  by  the 
Procurement  Integrity  Act.  Upon 
determination  that  the  required 
standards  have  been  met.  the  Bureau 
Procurement  Chief  will  issue  a  one-time 
Certificate  of  COTR  Appointment.  Form 
DOj-539.  to  the  individual.  All 
contracting  activities  shall  develop  and 
maintain  a  listing  of  individuals  who 
have  met  the  Program  standards  and 


have  been  issued  a  Certificate  of  COTR 
Appointment. 

(2)  Once  the  COTR  standards  have 
been  met  and  a  Certificate  of 
Appointment  has  been  issued,  an 
individual  may  be  designated  and 
appointed  by  a  contracting  officer  to 
serve  as  a  COTR  for  a  particular 
contract  The  individual  shall  be 
designated  in  the  contract  schedule  as 
the  COTR  and  shall  be  notified  in 
writing  by  the  contracting  officer  of  the 
scope  and  limitations  of  the  COTR's 
authority  as  it  pertains  to  the  particular 
contract  the  individual  will  administer. 

(e)  Limitations.  Each  appointment  of  a 
COTR  made  by  the  contracting  officer 
shall  clearly  state  that  the 
representative  is  not  an  authorized 
contracting  officer  and  does  not  have 
the  authority  under  any  circumstances 
to: 

(1)  Award,  agree  to  award,  or  execute 
any  contract  contract  modification, 
notice  of  intent  or  other  form  of  binding 
agreement 

(2)  Obligate,  in  any  manner,  the 
payment  of  money  by  the  Government; 

(3)  Make  a  final  decision  on  any 
contract  matter  which  is  subject  to  the 
clause  at  FAR  52.233-1.  Disputes;  or, 

(4)  Terminate,  suspend,  or  otherwise 
interfere  with  the  contractor's  right  to 
proceed,  or  direct  any  changes  in  the 
contractor’s  performance  that  are 
inconsistent  with  or  materially  change 
the  contract  specifications. 

(f)  Termination.  Termination  of  the 
COTR's  appointment  shall  be  made  in 
writing  by  the  contracting  officer  and 
shall  give  the  effective  date  of  the 
termination.  The  contracting  officer 
shall  promptly  modify  the  contract  once 
a  COTR  termination  notice  has  been 
issued.  A  termination  notice  is  not 
required  when  the  COTR’s  appointment 
terminates  upon  expiration  of  the 
contract. 

(g)  Implementation  schedule  and 
waivers.  Effective  one  year  from  the 
incorporation  of  this  Standards  Program 
into  the  JAR.  no  individual  may  serve  as 
a  COTR  on  any  contract  without  the 
requisite  training  and  signed  COTR 
certificate  for  the  file.  In  the  rare  event 
there  is  an  urgent  requirement  for  a 
specific  individual  to  serve  as  a  COTR 
and  the  individual  has  not  successfully 
completed  the  required  training,  the 
Procurement  Executive  may  waive  the 
training  requirements  and  authorize  the 
individual  to  perform  the  COTR  duties, 
for  a  period  of  time  not  to  exceed  120 
days.  The  waiver  may  be  granted  in 
accordance  with  the  following 
procedures: 

(1)  The  request  for  a  waiver  must  be 
submitted  in  writing  by  the  Bureau 
Procurement  Chief  and  contain  a  full 


description  of  the  circumstances  and 
rationale  for  the  request; 

(2)  The  individual  must  review  and 
discuss  with  the  cognizant  contracting 
officer  the  OPE  published  “Procurement 
Information  Guide  for  Contracting 
Officers'  Technical  Representatives 
(COTR).”  When  practicable,  these 
discussions  should  be  held  face-to-face; 
and 

(3)  The  individual  agrees  to  attend  the 
next  scheduled  COTR  training  course. 

2801.7001-703  Performance  standards. 

Supervisors  of  COTR's  are 
encouraged  to  include  successful 
contract  administration  in  performance 
standards  for  individuals  with  contract 
administration  responsibility. 

[FR  Doc.  91-18841  Filed  8-8-91;  8:45  amj 
BILUNG  CODE  atUMU-H 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1011  and  1151 
[Ex  Parte  No.  395  (Sub-No.  2)] 

RIN  3120-AB66 

Revision  of  Feeder  Railroad 
Development  Rules 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rules. 

SUMMARY:  The  Commission  amends  49 
CFR  part  1151  to  facilitate  public 
participation  in  feeder  railroad 
application  proceedings  under  49  U.S.C 
10910.  A  Notice  of  Proposed  Rulemaking 
was  published  on  January  11, 1990  at  55 
FR  1067.  The  feeder  railroad  procedures 
are  modified  to  provide  for  Federal 
Register  notice  accepting  an  application 
as  complete.  Waiver  procedures  are 
added.  Discovery  procedures  are 
clarified.  The  140-day  deadline  for 
issuing  a  decision  and  obsolete 
provisions  are  removed.  Also,  the 
Commission  will  discontinue  its  policy 
of  automatically  rejecting  feeder  line 
applications  when  an  abandonment 
proceeding  involving  the  same  track  is 
pending,  and  instead  will  decide 
whether  to  accept  them  on  a  case  by¬ 
case  basis.  To  effect  the  modific  ttions. 
appropriate  delegations  of  authority  to 
the  Director  of  the  Office  of  Proceedings 
to  accept  or  reject  applications  and  to 
grant  waivers  are  adopted. 

EFFECTIVE  DATE:  The  amendments  are 
effective  on  September  8. 1991. 

FOR  ADDITIONAL  INFORMATION  C0.4TACT: 
Joseph  H.  Dettmar,  (202)  275-7245  (TDD 
for  hearing  impaired:  (202)  275-1721). 
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SUPPLEMENTARY  INFORMATION: 

Additional  Information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Ina,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
275-4357.  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721.) 

This  action  will  not  signiflcantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

This  action  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities. 

List  of  Subjects 
49  CFR  Part  1011 

Administrative  practice  and 
procedure.  Authority  delegations. 
Organizations  and  Unctions. 

49  CFR  Part  1151 

Administrative  practice  and 
procedure.  Railroads. 

Authority:  S  U.S.a  S53  and  49  U.S.C.  10301. 
1030S.  10321  and  10910. 

Decided:  July  24. 1991. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Emmett,  Commissioners  Simmons, 
Phillips,  and  McDonald.  Chairman  Philbin 
concurred  in  part  and  dissented  in  part  with  a 
separate  expression. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  parts  1011 
and  1151  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  1011— COMMISSION 
ORGANIZATION;  DELEGATIONS  OF 
AUTHORITY 

1.  The  authority  citation  for  part  1011 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10301, 10302, 10304. 
10305. 10321:  31  U.S.C.  9701;  5  U.S.C.  553. 

2.  Section  1011.2  is  amended  by 
removing  the  word  “and"  at  the  end  of 
paragraph  (a](8)(iv);  changing  the  period 
at  the  end  of  paragraph  (a)(8)(v]  to  a 
semicolon  and  adding  the  word  “and”; 
and  adding  a  new  paragraph  (a)(8)(vi]  to 
read  as  follows: 

§  101 1.2  The  Commission. 

(a)  *  *  ‘ 

(8)  *  ‘  • 

(vi)  In  proceedings  under  the  Feeder 
Railroad  Development  Program  under  49 
CFR  part  1151: 

(A)  Whether  to  accept  or  reject  initial 
applications  under  §  1151.2(b); 
competing  applications  under 


§  1151.2(c);  and  incomplete  initial  or 
competing  applications  under 
§  1151.2(d). 

(6)  Whether  to  grant  waivers  from 
specific  provisions  of  49  CFR  part  1151. 

«  •  •  *  A 

3.  Section  1011.8  is  amended  by 
adding  a  new  paragraph  (c)(9)  to  read  as 
follows: 

§  101 1.8  Delegations  of  authority  by  the 
Interstate  Commerce  Commission  to 
specific  bureaus  and  offices  of  the 
Commission. 

%  •  *  «  « 

(c)  *  *  * 

(9)  In  proceedings  under  the  Feeder 
Railroad  Development  Program  under  49 
CFR  part  1151: 

(i)  Whether  to  accept  or  reject  primary 
applications  under  §  1151.2(b): 
competing  applications  under 

§  1151.2(c);  and  incomplete  applications 
under  §  1151.2(d). 

(ii)  Whether  to  grant  waivers  from 
specific  provisions  of  49  CFR  part  1151. 

PART  1151— FEEDER  RAILROAD 
DEVELOPMENT  PROGRAM 

4.  The  authority  citation  for  part  1151 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553: 49  U.S.C  10910. 

§1151.1  [Amended] 

5.  The  last  sentence  in  §  1151.1  is 
removed. 

6.  Section  1151.2  is  revised  to  read  as 
follows: 

§1151.2  Procedures. 

(a)  Service.  When  an  application  is 
filed,  applicant  must  concurrently  serve 
a  copy  of  the  application  by  first  class 
mail  on: 

(1)  The  owning  railroad; 

(2)  All  rail  patrons  who  originated 
and/or  received  traffic  on  the  line 
during  the  12-month  period  preceding 
the  month  in  which  the  application  is 
filed; 

(3)  The  designated  State  agency  in  the 
State(s)  where  the  property  is  located; 

(4)  County  governments  where  the 
line  is  located; 

(5)  The  National  Railroad  Passenger 
Corporation  (Amtrak)  (if  Amtrak 
operates  on  the  line); 

(6)  And  the  national  offices  of  rail 
unions  with  employees  on  the  line. 

(b)  Acceptance  or  rejection  of  an 
application. 

(1)  The  Commission,  through  the 
Director  of  the  Office  of  Proceedings, 
will  accept  a  complete  application  no 
later  than  30  days  after  the  application 
is  filed  by  publishing  a  notice  in  the 
Federal  Register.  An  application  is 
complete  if  it  has  been  properly  served 
and  contains  substantially  all 


information  required  by  §  1151.3.  except 
as  moditied  by  advance  waiver.  The 
notice  will  also  announce  the  schedule 
for  filing  of  competing  applications  and 
responses. 

(2)  The  ConunissioiL  through  the 
Director  of  the  Office  of  Proceedings, 
will  reject  an  incomplete  application  by 
serving  a  decision  no  later  than  30  days 
after  the  application  is  filed.  The 
decision  will  explain  specifically  why 
the  application  was  incomplete.  A 
revised  application  may  be  submitted, 
incorporating  portions  of  the  prior 
application  by  reference. 

(c)  Competing  applications. 

(1)  Unless  otherwise  scheduled  in  the 
notice,  competing  applications  by  other 
parties  seeking  to  acquire  all  or  any 
portion  of  the  line  sought  in  the  initial 
application  are  due  within  30  days  after 
the  initial  application  is  accepted. 

(2)  The  Commission,  through  the 
Director  of  the  Office  of  Proofings, 
will  issue  a  decision  accepting  or 
rejecting  a  competing  application  no 
later  than  15  days  after  it  is  filed.  A 
competing  application  will  be  rejected  if 
it  does  not  substantially  contain  the 
information  required  by  §  1151.3,  except 
as  modified  by  advance  waiver. 

(d)  Incomplete  applications. 

(1)  If  an  applicant  seeking  to  file  an 
initial  or  competing  application  is 
unable  to  obtain  required  information 
that  is  primarily  or  exclusively  within 
the  personal  knowledge  of  the  owning 
carrier,  the  applicant  may  file  an 
incomplete  application  if  it  files  at  the 
same  time  a  request  for  discovery  under 
49  CFR  part  1114  to  obtain  the  needed 
information  from  the  owning  carrier. 

(2)  The  Commission,  through  the 
Director  of  the  Office  of  Proceedings, 
will  by  decision  conditionally  accept 
incomplete  initial  or  competing 
applications,  if  the  Director  determines 
that  the  discovery  sought  is  necessary 
for  the  application  and  primarily  or 
exclusively  within  the  knowledge  of  the 
owning  carrier. 

(3)  l^en  the  information  sought 
through  discovery  has  been  filed  for  an 
initial  application.  Federal  Register 
notice  under  paragraph  (b)  of  this 
section  will  be  published. 

(4)  When  the  information  sought 
through  discovery  has  been  filed  for  a 
competing  application,  a  decision  will 
be  issued  under  paragraph  (c)  of  this 
section. 

(e)  Comments.  Unless  otherwise 
scheduled  in  the  notice,  verified 
statements  and  comments  addressing 
both  the  initial  and  competing 
applications  must  be  filed  within  60 
days  after  the  initial  application  is 
accepted. 
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(f)  Replies.  Unless  otherwise 
scheduled  in  the  notice,  veriHed  replies 
by  applicants  and  other  interested 
parties  must  be  filed  within  80  days 
after  the  initial  application  is  accepted. 

(g)  Publication.  If  the  Commission 
Hnds  that  the  public  convenience  and 
necessity  require  or  permit  sale  of  the 
line,  the  Commission  shall  concurrently 
publish  this  Hnding  in  the  Federal 
Register. 

(h)  Acceptance  or  rejection.  If  the 
Commission  concludes  that  sale  of  the 
line  should  be  required,  the  applicant(s) 
must  nie  a  notice  with  the  Commission 
and  the  owning  railroad  accepting  or 
rejecting  .the  Commission’s 
determination.  The  notice  must  be  Hied 
within  10  days  of  the  service  date  of  the 
decision. 

(i)  Selection.  If  two  or  more  applicants 
timely  file  notices  accepting  the 
Commission’s  determination,  the  owning 
railroad  must  select  the  applicant  to 
which  it  will  sell  the  line  and  Hie  notice 
of  its  selection  with  the  Commission  and 
serve  a  copy  on  the  applicants  within  15 
days  of  the  service  date  of  the 
Commission  decision. 

(j)  Waiver.  Prior  to  filing  an  initial  or 
competing  application,  an  applicant  may 
file  a  petition  to  waive  or  clarify  specific 


portions  of  part  1151.  A  decision  by  the 
Director  of  the  Office  of  Proceedings 
granting  or  denying  a  petition  for  waiver 
or  clarification  will  be  issued  within  30 
days  of  the  date  the  petition  is  filed. 
Appeals  from  the  Director’s  decision 
will  be  decided  by  the  entire 
Commission. 

(k)  Extension.  Extensions  of  filing 
dates  may  be  granted  for  good  cause. 

7.  In  §  1151.3,  paragraphs  (a)(17)  and 
(b)  are  removed;  paragraph  (c)  is 
redesignated  as  paragraph  (b)  and 
paragraphs  (a)  introductory  text,  (a](14], 
(a](16],  and  newly  redesignated 
paragraph  (b)  are  revised  to  read  as 
follows: 

§  1 151.3  Contents  of  application. 

(a)  The  initial  application  and  all 
competing  applications  must  include  the 
following  information  in  the  form  of 
verified  statements: 

*  *  #  «  * 

(14)  If  applicant  requests  Commission 
prescribed  joint  rates  and  divisions  in 
the  feeder  line  proceeding,  a  description 
of  any  joint  rate  and  division  agreement 
that  must  be  established.  The 
description  must  contain  the  following 
information: 

(i)  The  railroad(s)  involved: 


(ii)  the  estimated  revenues  that  will 
result  fi-om  the  division(s); 

(iii)  The  total  costs  of  operating  the 
line  segment  purchased  (including  any 
trackage  rights  fees). 

(iv)  Information  sufficient  to  allow  the 
Commission  to  determine  that  the  line 
sought  to  be  acquired  carried  less  than  3 
million  gross  ton-miles  of  traffic  per  mile 
in  the  preceding  calendar  year  *;  and 

(v)  Any  other  pertinent  information. 
***** 

(16)  A  certificate  stating  that  the 
service  requirements  of  §  1151.2(a)  have 
been  met. 

(b)  Applicant  must  make  copies  of  the 
application  available  to  interested 
parties  upon  request. 

§1151.5  [Removed] 

8.  Section  1151.5  is  removed. 

(FR  Doc.  91-18978  Filed  8-8-91: 8:45  am) 
BILUNO  CODE  703S-01-II 

'  Gross  ton-miles  are  calculated  by  adding  the 
ton-miles  of  the  cargo  and  the  ton-miles  related  to 
the  tare  (empty)  weight  of  the  freight  cars  used  to 
transport  the  cargo  in  the  loaded  movement.  In 
calculating  the  gross  ton-miles,  only  those  related  to 
the  portion  of  the  segment  purchased  shall  be 
included. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  firud 
rules. 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFRPart917 
[Docket  No.  FV-91-415Pn] 

Proposed  Expenses  and  Assessment 
Rate  for  Marketing  Order  Covering 
Fresh  Pears  Grown  In  CaNfomla 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  for  the  1991-92  fiscal 
year  (March  1-February  29)  under 
Marketing  Order  No  917.  The 
expendihues  and  assessment  rate  are 
ne^ed  by  the  Pear  Commodity 
Committee  (committee)  established 
under  the  older  to  pay  marketing  order 
expenses  and  collect  assessments  from 
handlers  to  pay  those  expenses.  The 
proposed  action  would  enable  the 
committee  to  perform  its  duties  and  the 
order  to  operate. 

DATES:  Comments  must  be  received  by 
August  19, 1991. 

addresses:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule  to:  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room  2525- 
S,  Washington,  DC  20090-6456.  Three 
copies  of  all  written  material  shall  be 
submitted.  Copies  of  material  received 
will  be  made  available  for  public 
inspection  in  the  offrce  of  the  Docket 
Clerk  during  regular  business  hours.  All 
comments  should  reference  the  docket 
number,  date,  and  page  number  of  this 
issue  of  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Kelhart  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  P.O.  Box  96456,  room  252S-S, 
Washington,  DC  20090-6456,  telephone: 
(202)  475-3919). 


SUPPLEMENTARY  INFORRUTION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No.  917 
(7  CFR  part  917)  regulating  the  handling 
of  fresh  pears,  plums,  and  peaches 
grown  in  California.  The  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
U.S.  Department  of  Agriculture 
(Department)  in  accoidance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
“non-major”rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposal  rule  on  small  entities. 

Tile  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 

Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  about  45  handlers  of 
California  pears  subject  to  regulation 
under  Marketing  Order  No.  917  and 
about  300  producers  of  pears  in 
California.  Small  agricultural  service 
firms  are  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  with  annual  receipts  of  less  than 
$3,500,000  and  small  agricultural 
producers  have  been  defined  as  those 
having  annual  receipts  of  less  than 
$500,000.  The  majority  of  these  handlers 
and  producers  may  be  classified  as 
small  entities. 

Marketing  orders,  administered  by  the 
Department,  require  that  assessment 
rates  for  a  particular  fiscal  year  shall 
apply  to  all  assessable  fr^sh  fruit 
handled  from  the  beginning  of  such  year. 
An  annual  budget  of  expenses  is 
prepared  by  the  committee  and 
submitted  to  the  Department  for 
approval.  The  members  of  the 
committee  are  handlers  and  producers 


of  the  regulated  commodities.  They  are 
familiar  with  the  committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  areas,  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget  The  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  the  number  of 
packages  of  fresh  fruit  expected  to  be 
shipped  under  the  order.  Because  the 
rate  is  applied  to  actual  shipments,  it 
must  be  established  at  a  level  that  will 
produce  sufficient  income  to  pay  the 
committee's  expected  expenses. 
Recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  committee  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  committee  will 
have  funds  to  pay  its  expenses. 

The  Pear  Commodity  Committee  met 
June  25, 1991,  and  unanimously 
recommended  1991-92  marketing  order 
expenditures  of  $1,298,824  and  an 
assessment  of  $0.25  per  36-pound 
package  or  equivalent  In  comparison, 

1990- 91  fiscal  year  expenditiues  were 
$1,126,800  and  the  assessment  rate  was 
$0.25  per  36-pound  package  or 
equivalent  Major  conunittee 
expenditures  projected  for  1991-92,  with 
actual  1990-91  expenditures  in 
parenthesis,  are:  Salaries  and  employee 
benefits,  $88,279  ($97752);  maiket 
development  and  promotion.  $1,104,501 
($952,696);  and  uncollected  assessment 
accounts,  $5,000  ($9,256). 

The  committee  estimates  available 

1991- 92  marketing  order  income  at 
$1,323,006.  This  amount  is  based  on 
assessments  totaling  $990,000  (3,960,000 
packages  of  assessable  pears  at  $.025 
per  36-pound  package),  less  $5,000  in 
anticipated  uncollected  assessments. 
Assessment  income  would  be 
supplemented  with  interest  income 
estimated  at  $4,000,  income  from  export 
development  and  research  subsidies 
from  State  and  Federal  agencies 
estimated  at  $164,000,  and  a  $75,000 
grant  from  the  Program  Conunittee  of 
the  Pear  Zone  for  fresh  pear  promotion. 
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In  addition,  the  committee  had  $90,006 
in  reserves  as  of  March  1, 1991,  an 
amount  well  within  the  maximum 
authorized.  Total  projected  income  and 
available  reserves  will  be  sufficient  to 
cover  all  anticipated  1991-92 
expenditures. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  signiHcantly  offset  by 
the  benehts  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  10  days  is  appropriate  because 
establishing  the  level  of  expenses  and 
assessment  rate  for  this  program  should 
be  expedited.  The  committee  needs  to 
have  sufficient  funds  to  pay  its 
expenses,  which  are  incurred  on  a 
continuous  basis. 

List  of  Subjects  in  7  CFR  Part  917 

Marketing  agreements.  Pears,  Plums 
and  peaches.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
917  be  amended  as  follows: 

PART  917— FRESH  PEARS,  PLUMS 
AND  PEACHES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  917  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
.'imended;  7  U.S.C.  601-674. 

2.  A  new  §  917.254  is  added  to  read  as 
follows: 

§  917.254  Expenses  and  assessment  rate. 

F.xpenses  of  $1,289,824  by  the  Pear 
Commodity  Committee  are  authorized, 
and  an  assessment  of  $0.25  per  36-pound 
package  or  equivalent  of  assessable 
pears,  is  established  for  the  hscal  year 
ending  February  29, 1992,  Unexpended 
f  inds  from  the  1990-91  fiscal  year  may 
be  carried  over  as  a  reserve. 

Dated:  August  5, 1991. 

William  J.  Doyle, 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 

[Fit  Doc.  91-18958  Filed  &-8-61;  8:45  am] 

B  lXINO  CODE  3410-02-11 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  245 

[INS  No.  1440-91] 

Adjustment  of  Status  to  That  of 
Person  Admitted  for  Permanent 
Residence 

agency:  Immigration  and  Naturalization 
Service,  Justice, 

action:  Proposed  rule  with  request  for 
comments. 

summary:  This  proposed  rulemaking 
amends  those  regulations  relating  to 
adjustment  of  status  from  a  temporary 
(or  nonimmigrant)  classification  to  a 
permanent  (or  immigrant)  one.  These 
changes  are  proposed  in  order  to 
facilitate  implementation  of  the 
Immigration  Act  of  1990  (IMMACT). 
Public  Law  101-649,  November  29, 1990, 
and  to  eliminate  provisions  relating  to 
sections  of  law  imder  which  aliens  may 
no  longer  apply  for  benefits.  The 
proposed  rulemaking  would  simplify  the 
adjustment  of  status  regulations  and 
improve  the  efficiency  of  the 
adjudications  program. 

DATES:  Written  comments  must  be 
received  on  or  before  September  9, 1991. 
ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to  the  Record 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
room  5304, 425 1  Street  NW., 

Washington,  DC  20536.  Include  INS 
number  1440-91  on  the  mailing  envelope 
to  ensure  proper  and  timely  handling. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L  Shaul,  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  425 1  Street  NW., 
room  7122,  Washington,  DC  20536, 
telephone  (202)  514-3946. 

SUPPLEMENTARY  INFORMATION:  8  CFR 
part  245  sets  forth  eligibility, 
documentation  and  other  requirements 
for  adjustment  of  status  from  a 
nonimmigrant  to  an  immigrant  under  a 
number  of  provisions  in  the  Immigration 
and  Nationality  Act  (“the  Act”)  and 
related  laws.  A  number  of  those  related 
laws  only  allowed  applicants  to  file  for 
benefits  during  a  limited  period  of  time 
which  has  now  expired.  Such  former 
provisions  of  law  include  the  proviso  to 
the  former  section  203(a)(7)  of  the  Act 
(which  was  replaced  by  the  Refugee  Act 
of  1980),  the  Nonimmigrant  Alien 
Adjustment  Act  of  1982  (which  required 
the  applicant  to  file  for  benefits  by 
September  30, 1983),  the  Indochina 


Refugee  Adjustment  Act  of  1977  (which 
required  the  applicant  to  file  for  benefits 
by  October  28, 1983),  and  the  Cuban- 
Haitian  Adjustment  Act  which  required 
the  applicant  to  file  for  benefits  by 
November  6, 1988).  Since  all  of  these 
provisions  have  now  expired,  references 
to  them  are  being  eliminated  from  the 
regulations. 

Secondly,  the  rulemaking  will 
eliminate  the  provision  allowing  the 
simultaneous  filing  of  a  petition  for 
employment-based  immigrant  visa 
classification  and  an  application  for 
adjustment  of  status.  Under  this 
proposed  rulemaking,  an  application  for 
adjustment  based  on  a  petition  to 
classify  an  alien  under  the  provisions  of 
section  203(b)  of  the  Act  cannot  be  filed 
until  that  petition  has  been  approved. 
This  allows  the  Service  to  examine  all 
such  petitions  through  the  four  Service 
Centers  where  we  are  able  to  maintain 
higher  standards  of  uniformity  and 
shorter  processing  times.  With  the 
implementation  of  the  multitude  of 
changes  in  the  law  arising  out  of 
IMMACT,  the  need  to  maintain  the 
higher  standards  and  shorter  processing 
times  is  more  acute  than  ever.  The 
resulting  increase  in  efficiency  of 
operations  will  benefit  both  the  Service 
and  the  public. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  is  not  a 
major  rule  as  defined  in  section  1(b)  of 
E.0. 12291,  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  E.0. 12612. 

The  information  collection 
requirement  contained  in  this  rule  has 
been  cleared  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act.  The  clearance  number 
for  this  collection  is  contained  in  8  CFR 
299.5. 

List  of  Subjects  in  8  CFR  Part  245 

Aliens,  Employment,  Health  care. 
Immigration,  Immigration  and 
Nationality  Act,  Passports  and  visas. 

Accordingly,  part  245  of  chapter  I  of 
title  8  of  the  Code  of  Federal  Regulations 
is  proposed  to  be  amended  as  follows: 

PART  245— ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE 

1.  The  authority  citation  for  part  245 
continues  to  read  as  follows: 
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Authority:  8  U.S.C.  1101. 1103, 1151, 1154, 
1182, 1186A,  1255  and  1257;  8  CFR  part  2. 

§245.1  [Amended] 

2.  Section  245.1  is  amended  in 
paragraph  {b)(8)  by  removing  the  word 
“Any”  and  adding  in  its  place  the  words 
“Except  for  an  alien  who  is  applying  for 
residence  under  the  provisions  of 
section  133  of  the  Immigration  Act  of 
1990,  any”. 

§245.1  [Amended] 

3.  Section  245.1  is  amended  in 
paragraph  (b)(10)  by  changing  the 
reference  to  “203(a)(l]  through  203(a)(6]” 
to  “203(a)  or  203(b)”. 

§245.1  [Amended] 

4.  Section  245.1  is  amended  in 
paragraph  (b)(12)  by  adding  “or  216A” 
after  the  citation  “section  216”. 

5.  Section  245.1  is  amended  by: 

a.  Revising  paragraph  (d)(1); 

b.  Removing  paragraph  (d)(2); 

c.  Redesignating  paragraph  (d)(3)  as 
paragraph  (d)(2); 

d.  Revising  paragraph  (f); 

e.  Removing  paragraph  (g); 

f.  Redesignating  paragraph  (h)  as 
paragraph  (g)  and  revising  it  to  read  as 
follows: 

§245.1  Eligibility. 

***** 

(d)  *  *  * 

(1)  Alien  medical  graduates.  Any 
alien  who  is  a  medical  graduate  for 
special  immigrant  classiRcation  under 
section  101(a)(27)(H)  of  the  Act  and  is 
the  beneficiary  of  an  approved  petition 
as  required  under  section  204(a](l)(E)(i) 
of  the  Act  is  eligible  for  adjustment  of 
status.  An  accompanying  spouse  and 
children  also  may  apply  for  adjustment 
of  status  under  this  section.  Temporary 
absences  from  the  United  States  for  30 
days  or  less  do  not  interrupt  the 
continuous  presence  requirement  during 
which  the  applicant  was  practicing  or 
studying  medicine.  Temporary  absence 
authorized  imder  the  Service’s  advance 
parole  procedures  will  not  be 
considered  intemiptive  of  continuous 
presence  when  the  alien  applies  for 
adjustment  of  status. 
***** 

(f)  Availability  of  immigrant  visas 
under  section  245  and  priority  dates — 

(1)  Availability  of  immigrant  visas 
under  section  245.  An  alien  is  ineligible 
for  the  benefits  of  section  245  of  the  Act 
unless  an  immigrant  visa  is  immediately 
available  to  him  or  her  at  the  time  the 
application  is  Hied.  If  the  applicant  is  a 
preference  alien,  the  current  Department 
of  State  Visa  OfRce  Bulletin  on 
Availability  of  Immigrant  Visa  Numbers 
will  be  consulted  to  determine  whether 


an  immigrant  visa  is  immediately 
available.  An  immigrant  visa  is 
considered  available  for  accepting  and 
processing  the  application  Form  1-485  if 
the  preference  category  applicant  has 
priority  date  on  the  waiting  list  which  is 
no  later  than  the  date  shown  in  the 
Bulletin  (or  the  Bulletin  shows  that 
numbers  for  visa  applicants  in  his  or  her 
category  are  current),  and  (if  the 
applicant  is  seeking  status  pursuant  to 
section  203(b)  of  the  Act)  the  applicant 
presents  evidence  that  the  appropriate 
petition  filed  in  his  or  her  behalf  has 
been  approved.  An  immigrant  visa  is 
also  considered  immediately  available  if 
the  applicant  establishes  eligibility  for 
the  beneHts  of  Public  Law  101-238. 
Information  as  to  the  immediate 
availability  of  an  immigrant  visa  may  be 
obtained  at  any  Service  office. 

(2)  Priority  dates.  The  priority  date  of 
an  applicant  who  is  seeking  the 
allotment  of  an  immigrant  visa  number 
under  one  of  the  preference  classes 
specified  in  sections  203(a)  or  203(b)  of 
the  Act  by  virtue  of  a  valid  visa  petition 
approved  in  his  or  her  behalf  shall  be 
fixed  by  the  date  on  which  such 
approved  was  filed. 

(g)  Conditional  basis  of  status. 
Whenever  an  alien  spouse  (as  defined  in 
section  216(g)(1)  of  the  Act),  an  alien  son 
or  daughter  (as  defined  in  section 
216(g)(2)  of  the  Act),  an  alien 
entrepreneiu*  (as  defined  in  section 
216A(f)(l)  of  the  Act),  or  an  alien  spouse 
or  child  (as  defined  in  section  216A(f)(2) 
of  the  Act)  is  granted  adjustment  of 
status  to  that  of  lawful  permanent 
residence,  the  alien  shall  be  considered 
to  have  obtained  such  status  on  a 
conditional  basis  subject  to  the 
provisions  of  section  216  or  216A  of  the 
Act,  as  appropriate. 

§245.2  [AiTMnded] 

6.  Section  245.2  is  amended  in 
paragraph  (a)(1)  by  removing  the  phrase 
“or  section  101  or  104  of  the  Act  of 
October  28, 1977,”  in  the  first  and 
second  sentences. 

7.  Section  245.2  is  amended  by 
removing  paragraphs  (a)(2)(i)  and 
(a)(2)(iii),  by  redesignating  paragraph 
(a)(2)(ii)  as  paragraph  (a)(2)(i),  by 
redesignating  paragraph  (a)(2)(iv)  as 
paragraph  (a)(2)(ii),  and  by  revising  the 
newly  redesignated  paragraph  (a)(2)(i) 
to  read  as  follows: 

§  245.2  Application. 


(i)  Under  section  245.  Before  an 
application  for  adjustment  of  status 
under  section  245  of  the  Act  may  be 
considered  properly  filed,  a  visa  must  be 
immediately  available.  If  a  visa  would 


be  immediately  available  upon  approval 
of  a  visa  petition,  the  application  will 
not  be  considered  properly  filed  unless 
such  petition  has  first  been  approved.  If 
an  immediate  relative  petition  filed  for 
classification  under  section 
201(b)(2)(A)(i)  of  the  Act  or  a  preference 
petition  filed  for  classification  under 
section  203(a)  of  the  Act  is  submitted 
simultaneously  with  the  adjustment 
application,  the  adjustment  application 
shall  be  retained  for  processing  only  if 
approval  of  the  visa  petition  would 
make  a  visa  immediately  available  at 
the  time  of  filing  the  adjustment 
application.  If  the  visa  petition  is 
subsequently  approved,  the  date  of  filing 
the  adjustment  application  shall  be 
deemed  to  be  the  date  on  which  the 
accompanying  petition  was  filed. 
***** 

&  Section  245.2  is  amended  in 
paragraph  (a)(3)(i)  by  removing  the 
phrase  “the  Act  of  October  28, 1977,”  in 
the  first  sentence,  by  removing 
paragraph  (a)(3)(iii).  and  by 
redesignating  paragraph  (a)(3)(iv)  as 
paragraph  (a)(3)(iii). 

§245.2  [AmwKtod] 

9.  Section  245.2  is  amended  by 
removing  paragraph  (a)(4)(iii)  and 
redesignating  paragraph  (a)(4)(iv)  as 
paragraph  (a)(4)(iii). 

§  245.2  [Amended] 

10.  Section  245.2  is  amended  by 
removing  paragraph  (a)(5)(iii)  and 
redesignating  paragraph  (a)(5](iv)  as 
paragraph  (a](5)(iii). 

§  245.2  [Amended] 

11.  Section  245.2  is  amended  by 
removing  paragraphs  (a)  and  (e)  and  by 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (b)  and  (c),  repectively. 

§  245.4  [Removed] 

12.  Section  245.4  is  removed. 

§  245.5  [Removed] 

13.  Section  245.5  is  removed. 

§  245.6  [Removed] 

14.  Section  245.6  is  removed. 

§245.7  [Redesignated  as  §245.4] 

15.  Section  245.7  is  redesignated  as 
§  245.4. 

§  245.8  [Redesignated  as  §  245.5  and 
Amended] 

16.  Section  245.8  is  redesignated  as 
$  245.5  and  revised  to  read  as  follows: 

§  245.5  Medical  examination. 

Pursuant  to  section  234  of  the  Act,  an 
applicant  for  adjustment  of  status  shall 
be  required  to  have  a  medical 
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examination  by  a  designated  dvil 
surgeon,  whose  report  setting  forth  the 
findings  of  the  mental  and  physical 
condition  of  the  applicant  sh^  be 
incorporated  into  the  record.  A  medical 
examination  shall  not  be  required  of  an 
applicant  for  adjustment  of  status  who 
entered  the  United  States  as  a  non¬ 
immigrant  fiance  cm'  fiancee  of  a  United 
States  dtizen  as  defined  in  section 
101(aKl5KK)  of  the  Act  pursuant  to 
§  214.i(k)  of  this  chapter  if  the  applicant 
was  medically  examined  prior  to,  and  as 
a  condition  of.  the  issuance  of  the 
nonimmigrant  visa;  provided  that  the 
medical  examination  must  have 
occurred  not  more  than  one  year  prior  to 
the  date  of  application  for  adjustment  of 
status.  Any  applicant  certified  under 
paragraphs  (l)(A)(ii)  or  (l)(A)(iii)  of 
section  212[a]  of  the  Act  may  appeal  to  a 
Board  of  Medical  Officers  of  the  U.S. 
Public  Health  Service  as  provided  in 
section  234  of  the  Act  and  part  235  of 
this  chapter. 

§  245.9  [Redesignated  as  1 24Su6  and 
Amended] 

17.  Section  245.9  is  redesignated  as 
§  245.6  and  amended  by  changing  the 
term  “is  filed”  to  “was  filed"  in  the 
second  sentence. 

§  245.10  [Redesignated  as  9  245.7] 

18.  Section  245.10  is  redesignated  as 
9  245.7. 

Dated:  July  2, 1991. 

Gene  McNary, 

Commissioner,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  91-18778  Filed  8-8-91;  8:45  am] 
BILUNa  CODE  4410-t0-« 


INTER-AMERtCAN  FOUNDATION 
22  CFR  Part  1007 

Claims  Collection;  Salary  Offset 

agency;  Inter-American  Foundation. 
action:  Proposed  Rule. 

summary:  These  regulations  implement 
the  collection  Procedures  of  the  Debt 
Collection  Act  of  1962,  Pubbe  Law  97- 
365,  codified  in  5  U.S.C.  5514,  which 
authorize  the  federal  government  to 
collect  debts  owed  by  a  federal 
employee  to  the  United  States  through 
salary  offset 

DATES:  Comments  must  be  received  on 
or  before  September  9. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Adolfo  A.  Franco,  Deputy  General 
Counsel,  1515  Wilson  Boulevard. 
Rosslyn.  VA  22209,  (703)  841-3894. 
SUPPLEMENTARY  HiFORaUTtOIC  Under 
the  Debt  Collection  Act  of  1982.  when 


the  head  of  a  federal  agency  determines 
that  an  employee  of  an  agency  is 
indebted  to  the  United  States  or  is 
notified  by  a  head  of  another  federal 
agency  that  an  agency  employee  is 
indebted  to  the  United  States,  the 
employee’s  debt  may  be  offset  against 
his  or  her  salary.  Certain  due  process 
rights  must  be  afforded  to  an  employee 
before  salary  offset  deductions  begin. 

As  is  required  by  the  Debt  Collection 
Act  of  1982,  this  regulation  is  consistent 
with  salary  offset  regulations  issued  by 
the  Office  of  Personnel  Management  on 
July  3, 1964, 40  FR  27470,  codified  in  5 
CFR  part  560,  subpart  K. 

Paperwork  Reduction  Act 

Under  section  3518  of  the  Paperwork 
Reduction  Act  of  1980, 5  CFR  1320.3(c]. 
the  informaticHi  collection  provisions 
contained  in  these  regulations  are  not 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget. 

Executive  Order  12291 

This  rule  has  been  reviewed  and 
determined  not  to  be  a  “majOT  rule”  as 
defined  in  Executive  Order  12291  dated 
February  17, 1981,  because  it  will  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  A 
major  increase  in  costs  or  prices  for 
consumers,  individuals,  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regi(His;  or  (3) 
Significant  adverse  effects  on 
competitiem,  employment,  investment, 
productivity,  imuxvation.  or  the  ability  of 
United  States  based  enterprises  to 
compete  with  foreign-bas^  enterprises 
in  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

This  rule  applies  only  to  individual 
federal  employees.  It  will  have  no 
“significant  economic  impact  upon  a 
substantial  number  of  small  entities” 
within  the  meaning  of  section  3(a)  of  the 
Regulatory  Flexibility  Act,  Public  Law 
96-354,  5  U.S.C  805  (b).  Accordingly,  no 
regulatory  flexibility  analysis  is 
required. 

List  of  Subjects  in  22  CFR  Part  1007 

Administrative  Offset,  Administrative 
practice  and  procedure.  Claims,  Debt 
collection.  Government  employees,  and 
Wages. 

For  the  reasons  set  out  in  the 
Preamble  Chapter  X  of  title  22  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  part  1007  to  read  as  follows: 

PART  1007— SALARY  OFFSET 

Sec. 

1007.1  Purpose  and  scope. 

1007.2  Definitions. 


Sec. 

1007.3  Applicability. 

1007.4  Notice  requirements. 

1007.5  Hearing. 

1007.6  Written  decision. 

10077  Coordinating  offset  with  another 
Federal  Agency. 

1007il  Procedures  for  salary  offset. 

1007.9  Refunds. 

1007.10  Statute  of  limitations. 

1007.11  Non-waiver  of  rights. 

1007.12  Interest,  penalties,  and 
administrative  costs. 

Authority:  5  U.S.C.  5514;  E.0. 12107, 3  CFR. 
1978  Comp.,  p.  284;  5  CFR  part  550,  subpart  K, 
and  22  U.S.C.  2gof(e)(ll). 

§  1007.1  Purpose  and  scope. 

(a)  This  regulation  provides 
procedures  for  the  collection  by 
administrative  offset  of  a  federal 
employee’s  salary  without  his/her 
consent  to  satisfy  certain  debts  owed  to 
the  federal  government.  These 
regulations  apply  to  all  federal 
employees  who  owe  debts  to  the  Inter- 
American  Foundation  (lAF)  and  to 
current  employees  of  the  Inter-American 
Foundation  who  owe  debts  to  other 
federal  agencies.  'This  regulation  does 
not  apply  when  the  employee  consents 
to  recovery  from  his/her  current  pay 
account. 

(b)  This  regulation  does  not  apply  to 
debts  or  claims  arising  under. 

(1)  The  Internal  Revenue  Code  of  1954, 
as  amended,  26  U.S.C.  1  et  sag.; 

(2)  'The  Social  Security  Act,  42  U.S.C. 
301  et  sag.; 

(3)  The  tariff  laws  of  the  United 
States;  or 

(4)  Any  case  where  a  collection  of  a 
debt  by  salary  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute. 

(c)  This  regulation  does  not  apply  to 
any  adjustment  to  pay  arising  out  of  an 
employee’s  selection  of  coverage  or  a 
change  in  coverage  under  a  federal 
benefits  program  requiring  periodic 
deductions  from  pay  if  the  amount  to  be 
recov^ed  was  accumulated  over  four 
pay  periods  or  less. 

(d)  This  regulation  does  not  preclude 
the  compromise,  suspension,  or 
termination  of  collection  action  where 
appropriate  under  the  standards 
implementing  the  Federal  Claims 
Collection  Act  31  U.S.C.  3711  et  sag..  4 
CFR  parts  101  through  105, 45  CFR  part 
1177. 

(e)  This  regulation  does  not  preclude 
an  employee  from  requesting  waiver  of 
an  overpayment  under  5  US.C.  5584. 10 
U.S.C.  2774  or  32  U.S,C  716  or  in  any 
way  questioning  the  amount  or  validity 
of  the  debt  by  sulmitting  a  subsequent 
claim  to  the  General  Accounting  (^ce. 
This  regulation  does  not  Preclu^  an 
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employee  from  requesting  a  waiver 
pursuant  to  other  statutory  provisions 
applicable  to  the  particular  debt  being 
collected. 

(f)  Matters  not  addressed  in  these 
regulations  should  be  reviewed  in 
accordance  with  the  Federal  Claims 
Collection  Standards  at  4  CFR  101.1  et 
seq. 

§1007.2  Definitions. 

For  the  purposes  of  the  part,  the 
following  definitions  will  apply: 

Agency  means  an  executive  agency  as 
deHned  at  5  U.S.C.  105  including  the  U.S. 
Postal  Service,  the  U.S.  Postal 
Commission,  a  military  department  as 
defined  at  5  U.S.C.  102,  an  agency  or 
court  in  the  judicial  branch,  an  agency 
of  the  legislative  branch  including  the 
U.S.  Senate  and  House  of 
Representatives  and  other  independent 
establishments  that  are  entities  of  the 
Federal  government. 

Creditor  Agency  me&ns  the  agency  to 
which  the  debt  is  owed. 

Debt  means  an  amount  owed  to  the 
United  States  from  sources  which 
include  loans  insured  or  guaranteed  by 
the  United  States  and  all  other  amounts 
due  the  United  States  from  fees,  leases, 
rents,  royalties,  services,  sales  of  real  or 
personal  property,  overpayments, 
penalties,  damages,  interests,  Ones, 
forfeitures  (except  those  arising  imder 
the  Uniform  Code  of  Military  Justice), 
and  all  other  similar  sources. 

Disposable  pay  means  the  amount 
that  remains  from  an  employee's  federal 
pay  after  the  required  deductions  for 
social  security,  federal,  state  or  local 
income  tax,  health  insurance  premiums, 
retirement  contributions,  life  insurance 
premiums,  federal  employment  taxes, 
and  any  other  deductions  that  are 
required  to  be  withheld  by  law. 

Hearing  official  means  an  individual 
responsible  for  conducting  any  hearing 
with  respect  to  the  existence  or  amount 
of  a  debt  claimed  and  who  renders  a 
decision  on  the  basis  of  such  hearing.  A 
hearing  official  may  not  be  under  the 
supervision  or  control  of  the  President  of 
the  Inter-American  Foundation. 

Paying  Agency  means  the  agency  that 
employs  the  individual  who  owes  the 
debt  and  authorizes  the  payment  of  his/ 
her  current  pay. 

President  means  the  President  of  the 
Inter-American  Foundation  or  the 
President’s  designee. 

Salary  offset  means  an  administrative 
offset  to  collect  a  debt  pursuant  to  5 
U.S.C.  5514  by  deduction(s)  at  one  or 
more  officially  established  pay  intervals 
from  the  current  pay  account  of  an 
employee  without  his/her  consent. 


§10074  Applicability. 

(a)  These  regulations  are  to  be 
followed  when: 

(1)  The  Inter-American  Foundation  is 
owed  a  debt  by  an  individual  currently 
employed  by  another  federal  agency; 

(2)  'The  Inter-American  Foundation  is 
owed  a  debt  by  an  individual  who  is  a 
current  employee  of  the  Inter-American 
Foundation;  or 

(3)  The  Inter-American  Foundation 
employs  an  individual  who  owes  a  debt 
to  another  federal  agency. 

§  10074  Notica  requirementa. 

(a)  Deductions  shall  not  be  made 
unless  the  employee  is  provided  with 
written  notice,  signed  by  the  President, 
of  the  debt  at  least  30  days  before  salary 
offset  commences. 

(b)  The  written  notice  shall  contain: 

(1)  A  statement  that  the  debt  is  owed 
and  an  explanation  of  its  nature  and 
amount; 

(2)  The  agency's  intention  to  collect 
the  debt  by  deducting  from  the 
employee's  current  disposable  pay 
account; 

(3)  The  amount,  frequency,  proposed 
beginning  date,  and  duration  of  the 
intended  deduction(s); 

(4)  An  explanation  of  interest, 
penalties,  and  administrative  charges, 
including  a  statement  that  such  charges 
will  be  assessed  unless  excused  in 
accordance  with  the  Federal  Claims 
Collections  Standards  at  4  CFR  101.1  et 
seq.; 

(5)  The  employee’s  right  to  inspect 
request  and  receive  a  copy  of 
government  records  relating  to  the  debt; 

(6)  The  opportunity  to  establish  a 
written  schedule  for  the  voluntary 
repayment  of  the  debt; 

(7)  The  right  to  a  hearing  conducted 
by  an  impartial  hearing  official; 

(8)  The  methods  and  time  period  for 
petitioning  for  hearings; 

(9)  A  statement  that  the  timely  frling 
of  a  petition  for  a  hearing  will  stay  the 
commencement  of  collection 
proceedings; 

(10)  A  statement  that  a  final  decision 
on  the  hearing  will  be  issued  not  later 
than  60  days  after  the  Rling  of  the 
petition  requesting  the  hearing  unless 
the  employee  requests  and  the  hearing 
official  grants  a  delay  in  the 
proceedings; 

(11)  A  statement  that  knowingly  false 
or  frivolous  statements,  representations, 
or  evidence  may  subject  the  employee  to 
appropriate  disciplinary  procedures; 

(12)  A  statement  of  other  rights  and 
remedies  available  to  the  employee 
under  statutes  or  regulations  governing 
the  program  for  which  the  collection  is 
being  made;  and 


(13)  Unless  there  are  contractual  or 
statutory  provisions  to  the  contrary,  a 
statement  that  amounts  paid  on  or 
deducted  for  the  debt  which  are  later 
waived  or  found  not  owed  to  the  United 
States  will  be  promptly  refunded  to  the 
employee. 

§10074  Hearing. 

(a)  Request  forbearing.  (1)  An 
employee  must  Ble  a  petition  for  a 
hearing  in  accordance  with  the 
instructions  outlined  in  the  agency’s 
notice  to  offset. 

(2)  A  hearing  may  be  requested  by 
filing  a  written  petition  addressed  to  the 
President  of  the  Inter-American 
Foundation  stating  why  the  employee 
disputes  the  existence  or  amount  of  the 
debt  The  petition  for  a  hearing  must  be 
received  by  the  President  no  later  than 
fifteen  (15)  calendar  days  after  the  date 
of  the  notice  to  ofrset  unless  the 
employee  can  show  good  cause  for 
failing  to  meet  the  deadline  date. 

(b)  Hearing  procedures.  (1)  The 
hearing  will  be  presided  over  by  an 
impartial  hearing  official. 

(2)  The  hearing  shall  conform  to 
procedures  contained  in  the  Federal 
Claims  Collection  Standards,  4  CFR 
102.3(c).  The  burden  shall  be  on  the 
employee  to  demonstrate  that  the 
existence  or  the  amount  of  the  debt  is  in 
error. 

§  1007.6  Written  decision. 

(a)  The  hearing  official  shall  issue  a 
written  opinion  no  later  than  60  days 
after  the  hearing. 

(b)  The  written  opinion  will  include:  a 
statement  of  the  facts  presented  to 
demonstrate  the  nature  and  origin  of  the 
alleged  debt;  the  hearing  official’s 
analysis,  findings  and  conclusions;  the 
amount  and  validity  of  the  debt,  and  the 
repayment  schedule. 

§  1007.7  Coordinating  offset  with  another 
Federal  agency. 

(a)  The  Inter-American  Foundation  as 
the  creditor  agency.  (1)  When  the 
President  determines  that  an  employee 
of  another  federal  agency  owes  a 
delinquent  debt  to  the  Inter-American 
Foundation,  the  President  shall  as 
appropriate: 

(i)  Arrange  for  a  hearing  upon  the 
proper  petitioning  by  the  employee; 

(ii)  Certify  to  the  paying  agency  in 
writing  that  the  employee  owes  the  debt, 
the  amount  and  basis  of  the  debt,  the 
date  on  which  payment  is  due,  the  date 
the  Government’s  right  to  collect  the 
debt  accrued,  and  that  Foundation 
regulations  for  salary  ofrset  have  been 
approved  by  the  Office  of  Personnel 
Management; 
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(iii)  If  collection  must  be  made  in 
installments,  the  President  must  advise 
the  paying  agency  of  the  amount  or 
percentage  of  disposable  pay  to  be 
collected  in  each  installment; 

(iv)  Advise  the  paying  agency  of  the 
actions  taken  under  5  U.S.C.  5514(b)  and 
provide  the  dates  on  which  action  was 
taken  unless  the  employee  has 
consented  to  salary  offset  in  writing  or 
signed  a  statement  acknowledging 
receipt  of  procedures  required  by  law. 
The  written  consent  or  acknowledgment 
must  be  sent  to  the  paying  agency; 

(v)  If  the  employee  is  in  the  process  of 
separating,  the  Foundation  must  submit 
its  debt  claim  to  the  paying  agency  as 
provided  in  this  part.  The  paying  agency 
must  certify  any  amounts  already 
collected,  notify  the  employee,  and  send 
a  copy  of  the  certification  and  notice  of 
the  employee’s  separation  to  the  Inter- 
American  Foundation.  If  the  paying 
agency  is  aware  that  the  employee  is 
entitled  to  payments  htim  the  Civil 
Service  Retirement  and  Disability  Fund 
or  similar  payments,  it  must  certify  to 
the  agency  responsible  for  making  such 
payments  the  amount  of  the  debt  and 
that  the  provisions  of  5  CFR  550.1108 
have  been  followed;  and 

(vi)  If  the  employee  has  already 
separated  and  all  the  payments  due 
from  the  paying  agency  have  been  paid, 
the  President  may  request  unless 
otherwise  prohibited,  that  money 
payable  to  the  employee  from  the  Civil 
Service  Retirement  and  Disability  Fund 
or  other  similar  funds  be  collected  by 
administrative  offset. 

(b)  The  Foundation  as  the  paying 
agency.  (1)  Upon  receipt  of  a  properly 
certified  debt  claim  from  another 
agency,  deductions  wilt  be  scheduled  to 
begin  at  the  next  established  pay 
interval.  The  employee  must  receive 
written  notice  that  the  Inter-American 
Foundation  has  received  a  certified  debt 
claim  from  the  creditor  agency,  the 
amount  of  the  debt,  the  date  salary 
offset  will  begin,  and  the  amount  of  the 
deduction(s).  The  Inter-American 
Foundation  shall  not  review  the  merits 
of  the  creditor  agency’s  determination  of 
the  validity  or  the  amount  of  the 
certified  claim. 

(2)  If  the  employee  transfers  to 
another  agency  aRer  the  creditor  agency 
has  submitted  its  debt  claim  to  the  Inter- 
American  Foundation  and  before  the 
debt  is  collected  completely,  the  Inter- 
American  Foundation  must  certify  the 
total  amount  collected.  One  copy  of  the 
certification  must  be  furnished  to  the 
employee.  A  copy  must  be  furnished  to 
the  creditor  agency  with  notice  of  the 
employee’s  transfer. 


§1007.8  Procedures  for  salary  offset 

(a)  Deductions  to  liquidate  an 
employee’s  debt  will  be  by  the  method 
and  in  the  amount  stated  in  the 
President's  notice  of  intentiem  to  offset 
as  provided  in  §  1007 A.  Debts  will  be 
collected  in  one  lump  sum  where 
possible.  If  the  employee  is  financially 
unable  to  pay  in  one  lump  sum. 
collection  must  be  made  in  installments. 

(b)  Debts  will  be  collected  by 
deduction  at  o^dally  established  pay 
intervals  from  an  employee's  current 
pay  account  unless  alternative 
arrangements  for  repayment  are  made. 

(c)  Installment  deductions  will  be 
made  over  a  period  not  greater  than  the 
anticipated  period  of  employment.  The 
size  of  installment  deductions  must  bear 
a  reasonable  relationship  to  the  size  of 
the  debt  and  the  employee's  ability  to 
pay.  The  deduction  for  the  pay  interval 
for  any  period  must  not  exceed  15%  of 
disposable  pay  unless  the  employee  has 
agreed  in  writing  to  a  deduction  of  a 
greater  amount. 

(d)  Unliquidated  debts  may  be  offset 
against  any  Hnancial  payment  due  to  a 
separated  employee  including  but  not 
limited  to  fmal  salary  or  leave  payments 
in  accordance  with  31  U.S.C  3716. 

§  1007.9  Refunds. 

(a)  The  Inter-American  Foundation 
will  refund  promptly  any  amounts 
deducted  to  satisfy  debts  owed  to  the 
lAF  when  the  debt  is  waived,  found  not 
owed  to  the  lAF,  or  when  directed  by  an 
administrative  or  judicial  order. 

(b)  The  creditor  agency  will  promptly 
return  any  amounts  deducted  by  lAF  to 
satisfy  debts  owed  to  the  creditor 
agency  when  the  debt  is  waived,  found 
not  owed,  or  when  directed  by  an 
administrative  or  judicial  order. 

(c)  Unless  required  by  law,  refunds 
imder  this  subsection  shall  not  bear 
interest. 

§  1007.10  Statute  of  limitationa. 

If  a  debt  has  been  outstanding  for 
more  than  10  years  after  the  agency’s 
right  to  collect  the  debt  first  accru^,  the 
agency  may  not  collect  by  salary  offset 
unless  facts  material  to  the 
Government’s  right  to  collect  were  not 
known  and  could  not  reasonably  have 
been  known  by  the  official  or  officials 
who  were  charged  with  the 
responsibility  for  discovery  and 
collection  of  such  debts. 

§  1007.1 1  Non-waiver  of  rights. 

An  employee’s  involuntary  payment 
of  all  or  any  part  of  a  debt  collected 
under  these  regulations  will  not  be 
construed  as  a  waiver  of  any  rights  that 
employee  may  have  under  5  U.S.C  5514 
or  any  other  provision  of  contract  or  law 


unless  there  are  statutes  or  con  tract) s) 
to  the  contrary. 

§  1007.12  Interest,  penames,  and 
admInistraUve  costs. 

Charges  may  be  assessed  for  interest, 
penalties,  and  administrative  costs  in 
accordance  with  the  Fcd«'al  Claims 
Collection  Standards,  4  CFR  102.13, 
Dated:  August  2, 1991. 

Adolfo  A.  Franco, 

Acting  General  Counsel,  Inter-American 
Foundation. 

[FR  Doc.  91-18820  Filed  8-8-91;  8:45  am) 

BtUJNQ  COM  702S-01-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Regulatory  Program 
Amendment;  Archaeological  and 
Historic  Preservation 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action;  Proposed  rule. 

summary;  OSM  is  announcing  receipt  of 
a  proposed  amendment  submitted  by 
Indiana  as  a  modiftcation  to  the  State’s 
regulatory  program  (hereinafter  referred 
to  as  the  Indiana  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
(Program  Amendment  Number  91-8) 
submitted  consists  of  proposed  changes 
to  the  Indiana  Surface  Mining  rules 
concerning  archaeological  and  historic 
preservation.  The  amendment  is 
intended  to  provide  rules  to  allow  the 
director  to  implement  the  archaeological 
and  historic  preservation  requirements 
contained  in  Public  Law  (Pub.  L)  108- 
1988  as  amended 

This  notice  sets  forth  the  times  and 
locations  that  the  Indiana  program  and 
the  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  for  a  public  hearing,  if 
one  is  requested. 

DATES;  Written  comments  must  be 
received  on  or  before  4  pm.  on 
September  9, 1991;  if  requested,  a  public 
hearing  on  the  proposed  amendment  is 
schedtded  for  1  pm.  on  September  3, 
1991;  and  requests  to  present  oral 
testimony  at  the  hearing  must  be 
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received  on  or  before  4  p.m.  on  August 
26,1991. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  directed  to  Mr.  Richard  D.  Rieke, 
Director,  Indianapolis  Field  Office,  at 
the  address  listed  below.  If  a  hearing  is 
requested,  it  will  be  held  at  the  same 
address. 

Copies  of  the  Indiana  program,  the 
amendment,  a  listing  of  any  scheduled 
public  meetings,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  following  locations,  during 
normal  business  hours,  Monday  through 
Friday,  excluding  holidays: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Indianapolis  Field 
Office,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  room  301,  Indianapolis,  IN 
46204.  Telephone  (317)226-6166. 
Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street,  room  295,  Indianpolis,  IN 
46204,  Telephone  (317)232-1547. 

Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  the  OSM 
Indianapolis  Field  Office. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  D.  Reike,  Director, 
telephone  (317)  226-6166:  (FTS)  331- 
6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982  F^eral 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.10, 914.15,  and 
914.16. 

II.  Discussioa  of  the  Proposed 
Amendments 

By  an  undated  letter  received  by  the 
OSM  on  July  10. 1991  (Administrative 
Record  No.  lND-1902),  the  Indiana 
Department  of  Natural  Resources 
(IDNR)  submitted  a  proposed 
amendment  to  the  Indiana  program  at 
Indiana  Administrative  Code  (lAC)  310 
LAC  12-0.5. 12-2,  and  12-3.  The 
proposed  amendment  is  intended  to 
provide  State  rules  to  implement  and 
enforce  the  Indiana  archaeological  and 
historic  preservation  Statute  at  Public 


Law  108-1988  (SEA-121)  as  amended  by 
Public  Law  104-1990  (SEA-378)  and 
SEA-154.  These  three  statutes  are 
presently  being  reviewed  by  the  OSM  as 
proposed  program  amendments. 

Tlie  full  text  of  the  proposed  program 
amendment  submitted  by  Indiana  is 
available  for  public  inspection  at  the 
addresses  listed  above.  The  Director 
now  seeks  public  comment  on  whether 
the  proposed  amendment  is  no  less 
effective  than  the  Federal  regulations.  If 
approved,  the  amendment  will  become 
part  of  the  Indiana  program. 

III.  Public  Comment  Procedures 

In  accordance  with  provisions  of  30 
CFR  732.17(h).  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Indiana  satisfies  the 
requirements  of  30  CFR  732.15  for  the 
approval  of  State  program  amendments. 
If  the  amendment  is  deemed  adequate,  it 
will  become  part  of  the  Indiana 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter’s 
recommendations.  Comments  received 
after  the  time  indicated  under  “DATES" 
or  at  locations  other  than  the 
Indianapolis  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contract  the 
person  listed  under  “FOR  further 
INFORMATION  CONTACT”  by  the  close  of 
business  on  August  26. 1991.  If  no  one 
requests  an  opportunity  to  comment  at  a 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 

Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  shceduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  who  desire  to  comment 
have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 


hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  Indianapolis 
Field  Office  by  contacting  the  person 
listed  under  “FOR  FURTHER  INFORMATtON 
CONTACT.”  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  above 
under  “ADDRESSES”.  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

August  1. 1991. 

CariCCkMe, 

Assistant  Director,  Eastern  Support  Center. 
[FR  Doc.  91-18842  Piled  8-6-81;  8:45  am] 
BIUltM  COOe  4310-aS-tt 

30  CFR  Part  914 

Indiana  Regulatory  Program 
Amendment;  Delegation  of  Authority 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

action:  Proposed  rule. 

summary:  OSM  is  announcing  receipt  of 
a  proposed  amendment  submitted  by 
Indiana  as  a  modification  to  the  State’s 
regulatory  program  (hereinafter  referred 
to  as  the  Indiana  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
(Program  Amendment  Number  91-9) 
consists  of  proposed  changes  to  the 
Indiana  rules  provisions  concerning 
delegation  of  authority  by  the  Natural 
Resources  Commission  (the 
Commission).  The  amendment  is 
intended  to  make  changes  to  the 
delegations  for  programs  administered 
by  the  Division  of  Reclamation. 

This  notice  sets  forth  the  times  and 
locations  that  the  Indiana  program  and 
the  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  for  a  public  hearing,  if 
one  is  requested. 

dates:  Written  comments  must  be 
received  on  or  before  4  p.m.  on 
September  9, 1991:  if  requested,  a  public 
hearing  on  the  proposed  amendment  is 
scheduled  for  1  p.m.  on  September  3, 
1991:  and  requests  to  present  oral 
testimony  at  the  hearing  must  be 


/ 


/ 
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received  on  or  before  4  p.m.  on  August 
26, 1991. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  directed  to  Mr.  Richard  D.  Rieke, 
Director,  Indianapolis  Field  OfHce,  at 
the  address  listed  below.  If  a  hearing  is 
requested,  it  will  be  held  at  the  same 
address. 

Copies  of  the  Indiana  program,  the 
amendment,  a  listing  of  any  scheduled 
public  meetings,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  following  locations,  during 
normal  business  hours,  Monday  through 
Friday,  excluding  holidays: 

OfHce  of  Surface  Mining  Reclamation 
and  Enforcement,  Indianapolis  Field 
Office,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  room  301,  Indianapolis,  IN 
46204.  Telephone  (317)226-6166. 
Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street,  room  295,  Indianapolis,  IN 
46204.  Telephone  (317)232-1547. 

Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  the  OSM 
Indianapolis  Field  Office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  D.  Rieke,  Director, 
telephone  (317)  226-6166:  (FTS)  331- 
6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.10, 914.15,  and 
914.16. 

n.  Discussion  of  the  Proposed 
Amendments 

By  letter  dated  July  11, 1991, 
(Administrative  Record  Number  IND- 
0914),  the  Indiana  Department  of 
Natural  Resources  (IDNR)  submitted  a 
proposed  amendment  to  the  Indiana 
program  at  Iridiana  Administrative  Code 
(lAC)  310  lAC  0.7-3-5.  The  proposed 
amendment  is  part  of  Indiana's  rules  at 
ICA  Title  310,  article  0.7  and  makes 
changes  to  the  authority  granted  by  the 
Commission  to  the  Director  and  Deputy 


Director  of  the  State  Regulatory 
Authority. 

The  full  text  of  the  proposed  program 
amendment  submitted  by  Indiana  is 
available  for  public  inspection  at  the 
addresses  listed  above.  The  Director 
now  seeks  public  comment  on  whether 
the  proposed  amendment  is  no  less 
effective  than  the  Federal  regulations.  If 
approved,  the  amendment  will  become 
part  of  the  Indiana  program. 

III.  Public  Comment  Procedures 

In  accordance  with  provisions  of  30 
CFR  732.17(h).  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Indiana  satisfies  the 
requirements  of  30  CFR  732.15  for  the 
approval  of  State  program  amendments. 
If  the  amendment  is  deemed  adequate,  it 
will  become  part  of  the  Indiana 
program. 

Written  Comments 

Written  comments  should  be  speciHc, 
pertain  only  to  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter's 
recommenations.  Comments  received 
after  the  time  indicated  under  “DATES” 
or  at  locations  other  than  the 
Indianapolis  Field  Office  will  not 
necessarily  be  considered  in  the  Hnal 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  “FOR  further  information 
CONTACT"  by  the  close  of  business  on 
August  26, 1991.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 

Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  data  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  who  desire  to  comment 
have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  the  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  Indianapolis 


Field  Office  by  contacting  the  person 
listed  under  “FOR  FURTHER  information 
CONTACT.”  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  above 
under  “ADDRESSES”.  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

List  of  Subjects  in  20  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  1, 1991. 

Carl  C.  Close, 

Assistant  Director,  Eastern  Support  Center. 
[FR  Doc.  91-18943  Filed  8-8-91;  8:45  am] 
BILUNQ  CODE  4310-06-M 

30  CFR  Part  931 

New  Mexico  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

summary:  OSM  is  announcing  receipt  of 
additional  explanatory  information  and 
revisions  pertaining  to  a  previously 
proposed  amendment  to  the  New 
Mexico  permanent  regulatory  program 
(hereinafter,  the  “New  Mexico 
program”)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  additional  explanatory 
information  and  revisions  for  New 
Mexico’s  proposed  rules  pertain  to 
protection  of  hydrologic  balance; 
reclamation  plans;  transportation 
facilities;  subsidence  control;  permit 
information  requirements;  performance 
standards  for  coal  exploration;  the 
protection  of  threatened  and  endangered 
species;  revegetation;  roads;  cessation 
orders;  and  requirements  for  exemption. 
The  amendment  is  intended  to  revise  the 
New  Mexico  program  to  be  consistent 
with  the  corresponding  Federal 
regulations  and  to  provide  additional 
safeguards. 

This  notice  sets  forth  the  times  and 
locations  that  the  New  Mexico  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection  and  the  reopened  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.d.t.,  August  26, 

1991. 
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addresses:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 

H.  Hagen  at  the  address  listed  below. 
Copies  of  the  New  Mexico  program, 

the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSM's  Albuquerque  Field  Office. 

Robert  H.  Hagen,  Director,  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  625 
Silver  Avenue,  SW„  suite  310, 
Albuquerque,  NM  87102,  telephone 
(505)  766-1486. 

New  Mexico  Energy  &  Minerals 
Department,  Mining  and  Minerals 
Division,  2040  South  Pacheco  Street 
Santa  Fe,  NM  87505,  telephone  (505) 
827-5970; 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  H.  Hagen,  Director,  Albuquerque 
Field  Office  or  telephone  number  (505) 
766-1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Back^ound  on  the  New  Mexico 
Program. 

On  December  31, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  New  Mexico  program.  General 
background  information  on  the  New 
Mexico  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  New  Mexico  program 
can  be  found  in  the  December  31, 1960, 
FEDERAL  REGISTER  (45  FR  86459). 
Subsequent  actions  concerning  New 
Mexico’s  program  and  program 
amendments  can  be  foimd  at  30  CFR 
931.15,  931.16,  and  931.30. 

II.  Proposed  Amendment. 

By  letter  dated  January  16, 1991 
(Administrative  Record  No.  NM-623), 
New  Mexico  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  New  Mexico  submitted  the 
proposed  amendment  in  response  to 
letters  dated  May  11  and  November  1, 
1989,  and  February  7  and  June  22, 1990, 
that  OSM  sent  to  New  Mexico  in 
accordance  with  30  CFR  732.17(c) 
(Administrative  Record  Nos.  NM-494, 
NM-550,  NM-563.  and  NM-596). 

The  rules  that  New  Mexico  proposed 
to  revise  were:  Coal  Surface  Mining 
Commission  (CSMC)  Rules  80-1-1-5, 11- 
17,  and  11-19,  ownership  and  control; 
CSMC  Rules  80-1-7-13,  7-14, 11-29,  and 
30-11,  permit  information  requirements; 
CSMC  Rule  80-1-9-25,  reclamation 
plans;  CSMC  Rules  80-1-9-37, 9-^,  19- 


15,  20-150.  and  20-151,  roads  and 
transportation  facilities;  CSMC  Rules 
80-1-9-39, 20-121,  and  20-124, 
subsidence  control;  CSMC  Rules  80-1- 
11-20  and  11-24,  permit  rescission; 
CSMC  Rules  80-1-12-10,  34-1,  34-2,  34- 
3,  34-4,  34-5,  34-6,  34-7,  34-8,  34-9,  and 
34-10,  exemption  for  coal  extraction 
incidental  to  the  extraction  of  other 
minerals;  CSMC  Rule  80-1-19-17,  coal 
exploration;  CSMC  Rule  80-1-20-93, 
coal  processing  waste;  and  CSMC  Rules 
80-1-20-116  and  20-117,  revegetation. 

OSM  published  a  notice  in  the 
January  29, 1991,  Federal  Register  (56  FR 
3234)  announcing  receipt  of  the 
amendment  and  inviting  public  comment 
on  the  adequacy  of  the  proposed 
amendment  (Administrative  Record  No. 
NM-626).  The  public  comment  period 
closed  February  28, 1991. 

By  letter  dated  February  6, 1991,  New 
Mexico  submitted,  on  its  own  initiative, 
a  proposed  revision  to  CSMC  Rule  80-1- 
20-97(b)  pertaining  to  threatened  and 
endangered  species  (Administrative 
Record  No.  NM-627)  and  requested  that 
the  proposed  revision  be  included  in  the 
amendment  it  proposed  on  January  16, 
1991.  By  letter  dated  March  26, 1991, 

New  Mexico  proposed  further  revisions 
to  CSMC  Rule  80-l-20-97(bJ 
(Administrative  Record  No.  NM-635). 

During  its  review  of  the  amendment. 
OSM  identified  concerns  relating  to 
CSMC  Rule  80-l-9-25(c),  reclamation 
plans  for  permanent  and  temporary 
impoundments;  CSMC  Rule  80-1-9-37, 
transportation  facilities;  CSMC  Rule  89- 
1-9-39  (b)  and  (c).  20-121(a),  and  20-124, 
subsidence  control;  CSMC  80-1-11- 
29(a),  permit  information  requirements; 
CSMC  Rule  80-l-19-15(c)(4), 
performance  standards  for  coal 
exploration;  CSMC  Rule  80-l-20-93(e), 
coal  processing  waste;  CSMC  Rule  80-1- 
20-97  (b)  and  (c),  protection  of 
threatened  and  endangered  species; 
CSMC  Rules  80-1-20-116  and  20-117, 
revegetation;  CSMC  Rules  80-1-20- 
150(d)(1),  roads;  CSMC  Rule  80-1-30- 
11(a),  cessation  orders;  and  CSMC  Rule 
80-l-34-6(a)(2),  requirements  for 
exemption.  OSM  notified  New  Mexico 
of  the  concerns  by  letter  dated  April  15, 
1991  (Administrative  Record  No.  NM- 
636). 

New  Mexico  responded  in  a  letter 
dated  July  22, 1991  by  submitting  a 
revised  amendment  (Administrative 
Record  No.  NM-645).  The  regulations 
that  new  Mexico  proposes  to  amend  are: 
CSMC  Rule  80-l-9-21(c).  protection  of 
the  hydrologic  balance;  C^C  Rule  80- 
1-9-25  (b)  and  (e),  reclamation  plans 
related  to  sedimentation  ponds  and  coal 
processing  waste  dams  and 
embankments;  CSMC  Rule  80-1-9-37, 
transportation  facilities;  CSMC  Rule  80- 


1-9-39  (b),  (c)  and  (d),  subsidence 
control;  CSMC  Rule  80-1-11-29  (a)  and 
(d),  permit  information  requirements; 
CSMC  Rule  80-l-19-15(cJ.  performance 
standards  for  coal  exploration;  CSMC 
Rule  80-1-20-97  (b)  and  (c),  the 
protection  of  threatened  and  endangered 
species;  CSMC  Rules  80-1-20-116  and 
20-117(c).  revegetation;  CSMC  Rule  80- 
1-20-150,  roads;  CSMC  Rule  80-1-30-11, 
cessation  orders;  and  C^4C  Rule  80-1- 
34-6,  requirements  for  exemption 

IIL  Public  Comment  Procedures. 

OSM  is  reopening  the  comment  period 
on  the  proposed  New  Mexico  program 
amendment  to  provide  the  public  an 
opportimity  to  reconsider  the  adequacy 
of  the  proposed  amendment  in  light  of 
the  additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  die  New 
Mexico  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  propos^  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
conunenter’s  recommendations. 
Comments  received  after  the  time 
indicated  under  “DATES”  or  at 
locations  other  than  the  Albuquerque 
Field  office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

list  of  Subjects  in  30  CFR  Part  931 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  2, 1991. 

Raymond  L.  Lowtia, 

Assistant  Director.  Western  Support  Center. 

[FR  Doc.  91-18944  Hied  8-8-91;  8:45  am] 
BNXmO  COOC  43tO-OS-« 


30  CFR  Part  935 

Ohio  Permanent  Regulatory  Program; 
Revision  of  Administrative  Rule 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Proposed  rule. 

summary:  O^  is  announcing  the 
receipt  of  proposed  Program 
Amendment  Number  51  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  ninlng 
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Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  was  initiated 
by  Ohio  and  is  intended  to  revise  one 
rule  in  the  Ohio  Administrative  Code  to 
authorize  the  use  of  excess  spoil  h'om  a 
valid,  permitted  coal  mining  operation 
for  the  reclamation  of  an  adjacent 
unreclaimed  area. 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendments, 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on 
September  9, 1991.  If  requested,  a  public 
hearing  on  the  proposed  amendments 
will  be  held  at  1  p.m.  on  September  3, 
1991.  Requests  to  present  oral  testimony 
at  the  hearing  must  be  received  on  or 
before  4  p.m.  on  August  26, 1991. 
ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Richard  J.  Seibel,  Director,  Columbus 
Field  OfHce,  at  the  address  listed  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 

Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendments  by  contacting  OSM’s 
Columbus  Field  Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Columbus  Field 
Office,  2242  South  Hamilton  Road, 
room  202,  Columbus,  Ohio  43232, 
telephone  (614)  866-0578 
Ohio  Department  of  Natural  Resources, 
Division  of  Reclamation,  1855 
Fountain  Square  Court,  Building  H-3, 
Columbus,  Ohio  43224,  telephone  (614) 
265-6675 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  J.  Seibel,  Director, 

Columbus  Field  Office  (614)  866-0578. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary’s 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 


Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11, 935.12. 935.15,  and  935.16. 

II.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  July  9, 1991 
(Administrative  Record  No.  OH-1546), 
die  Director  of  OSM  provided  Ohio  with 
clarification  concerning  OSM’s  position 
on  the  reclamation  of  abandoned  mined 
lands  by  a  mine  operator  in  conjunction 
with  surface  coal  mining  and 
reclamation  operations  conducted  by 
that  operator.  The  Director  noted  that  a 
contract  for  reclamation  approved  under 
title  IV  of  SMCRA  (or  under  an 
equivalent  State  AML  program)  is 
equivalent  to  a  permit  and  bond  and  is 
thus  consistent  with  the  excess  spoil 
disposal  requirements  of  section  515  of 
SMCRA.  State  programs  which  issue 
such  contracts  under  a  non-Federally 
funded  program  must  provide  a  degree 
of  security  comparable  to  that  afforded 
by  a  Federally  funded  AML  reclamation 
project.  Before  issuing  such  contracts. 
States  must  first  submit  and  receive 
OSM  approval  of  the  State  policies  and 
procedures  applicable  to  such  non- 
Federally  funded  contracts. 

In  response  to  the  Director’s  letter, 
Ohio  submitted  proposed  Program 
Amendment  Number  51  by  letter  dated 
July  22, 1991  (Administrative  Record  No. 
OH-1547).  ’The  amendment  proposes  to 
add  a  new  paragraph  (H)  to  Ohio 
Administrative  Code  (OAC)  rule 
1501:13-9-07  to  authorize  the  use  of 
excess  spoil  from  a  valid,  permitted  coal 
mining  operation  for  the  reclamation  of 
an  adjacent  unreclaimed  area.  ’This  new 
paragraph  (H)  would  read  as  follows: 

(H)  Excess  spoil  may  be  used  outside 
the  permit  area  to  reclaim  unreclaimed 
mined  lands  adjacent  to  the  permit  area 
under  a  reclamation  contract  executed 
pursuant  to  section  1513.18, 1513.27  or 
1513.37  of  the  [Ohio]  Revised  Code, 
provided  that: 

(I)  If  the  unreclaimed  lands  are 
abandoned  mined  lands,  they  are 
eligible  for  reclamation  under  section 
1513.27  or  1513,37  of  the  [Ohio]  Revised 
Code; 

(2)  ’The  excess  spoil  is  placed  in  an 
environmentally  and  technically  sound 
manner;  and 

(3)  ’The  excess  spoil  is  placed  where  it 
will  not  destroy  or  degrade  features  of 
environmental  value. 

As  part  of  and  in  support  of  proposed 
Program  Amendment  Number  51,  Ohio 
also  submitted  Administrative  Record 
information  on  the  relevant  provisions 
of  the  Ohio  Revised  Code,  a  draft  policy 
statement  clarifying  eligibility 
requirements  and  performance 


standards  for  o^-permit  spoil  placement, 
and  an  example  of  a  reclamation 
contract  executed  pursuant  to  section 
1513.27  of  the  Ohio  Revised  Code. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Ohio  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations, 
comments  received  after  the  time 
indicated  under  “DATES”  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  “FOR  further  information 
CONTACT”  by  4  pm.  on  August  26, 1991. 

If  no  one  requests  an  opportunity  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  wrritten  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 

Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  wall  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  listed 
under  “FOR  FURTHER  INFORMATION 
CONTACT.”  All  such  meetings  shall  be 
open  to  the  public  and.  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  imder  “addresses.” 
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A  written  summary  of  each  public 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  July  29, 1991. 

Carl  C  Close, 

Assistant  Director,  Eastern  Support  Center. 
[FR  Doc.  91-18811  Filed  8-8-91;  8:45  am] 
BtUMO  COOC  431(MI5-M 

30  CFR  Part  950 

Wyoming  Permanent  Regulatory 
Program 

AGENCY:  OfHce  of  Surface  Mining 
Reclamation  and  Enforcement  [OSM], 
Department  of  Interior. 
action:  Proposed  rule;  reopening  and 
extension  of  conunent  period. 

SUMMARY:  OSM  is  announcing  receipt  of 
additional  explanatory  information 
pertaining  to  a  previously  proposed 
amendment  to  the  Wyoming  permanent 
regulatory  program  (hereinafter,  the 
“Wyoming  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  would  revise  statutory 
provisions  pertaining  to  the  review  of 
mine  permit  applications,  land  use 
definitions,  and  standards  for  the 
Wyoming  Game  and  Fish  Commission  in 
providing  consultation  on  and  approval 
of  the  reclamation  of  surface  mined  land 
for  fish  and  wildlife  habitat.  The 
proposed  amendment  is  intended  to 
revise  the  State  program  to  clarify 
ambiguities  and  improve  operational 
efficiency. 

This  notice  sets  forth  the  times  and 
locations  that  the  Wyoming  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection  and  the  comment  period 
during  which  interested  persons  may 
submit  written  comments  on  the 
proposed  amendment. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.d.t,  August  26, 

1991. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  below. 
Copies  of  the  Wyoming  program,  the 
proposed  amenc^ent,  the  additional 
explanatory  information,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  address  listed  below 
during  normal  business  hours,  Monday 
throu^  Friday,  excluding  holidays.  Each 
requester  may  receive  one  b«e  copy  of 


the  proposed  amendment  by  contacting 
OSNTs  Casper  Field  Office. 

Guy  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
East  B  Street,  room  2128,  Casper,  WY 
82601-1918;  telephone  (307)  261-577a 
Wyoming  Department  of  Environmental 
Quality,  Land  Quality  Division, 
HerscMer  Building — ^Third  Floor  West. 
122  West  25th  Street,  Cheyenne,  WY 
82002;  telephone  (307)  777-7756, 

FOR  FURTHER  INFORMATION  CONTACT: 
Guy  Padgett,  Director,  Casper  Field 
Office  on  telephone  number  (307)  261- 
5778. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Wyoming  Program 

On  November  26, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  General 
background  information  on  the 
Wyoming  program,  including  the 
Secretary's  Hndings,  the  disposition  of 
comments,  and  conditions  of  approval  of 
the  Wyoming  program  can  be  foimd  in 
the  November  26, 1980,  Federal  Register 
(45  FR  78637).  Subsequent  actions 
concerning  Wyoming’s  program  and 
program  amendments  can  be  found  at  30 
CFR  950.12,  950.15,  950.16,  and  950.20. 

n.  Proposed  Amendment 

By  letter  dated  March  21, 1991 
(administrative  record  No.  Wy-15-1), 
Wyoming  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Wyoming  submitted  the 
proposed  amendment  at  its  own 
initiative  to  clarify  ambiguities  and 
improve  operational  efficiency  of  its 
program. 

Wyoming  proposes  to  amend  the 
following  provisions  of  the  Wyoming 
Environmental  Quality  Act:  W.S.  35-11- 
406(h)  (new  language  has  been  proposed 
for  insertion  that  would  preclude  the 
Administrator  from  raising  as  issues  any 
items  not  previously  identified  as 
deficient  at  the  close  of  the  first  150-day 
review  period,  unless  the  applicant  in 
subsequent  revisions  significantly 
modifies  the  application);  W.S.  35-11- 
103  (proposes  the  addition  of  dehnitions 
for  Rsh  and  wildlife  habitat  and  grazing 
land);  and  W.S.  35-11-402  (proposal 
would  establish  standards  to  be  used  by 
the  Wyoming  Game  and  Fish 
Commission  in  providing  consultation 
on  and  approval  of  the  reclamation  of 
surface  mined  land  for  Bsh  and  wildlife 
habitat). 

OSM  published  a  notice  in  the  April  5, 
1991,  Federal  Renter  (56  FR  14041) 
announcing  receipt  of  ffie  amendment 
and  inviting  public  conunent  on  the 
adequacy  of  the  proposed  amendment 


(administrative  record  No,  WY-15-7). 
Hie  public  comment  period  closed  May 
6, 1991.  A  public  meeting  was  requested 
and  held  on  Jime  14, 1991.  The  summary 
notes  for  that  meeting  (administrative 
record  No,  WY-15-18)  are  available  for 
public  review  at  the  locations  listed 
under  "ADDRESSES.” 

During  its  review  of  the  amendment, 
OSM  identified  some  concerns  relating 
to  the  proposed  statutory  changes  at 
W.S.  35-ll-406(h).  35-11-103,  and  35- 
11-402.  OSM  notified  Wyoming  of  the 
concerns  by  letter  dated  july  1, 1991 
(administrative  record  No.  WY-15-19). 
Wyoming  responded  by  submitting,  in  a 
letter  dated  )uly  10, 1991,  additional 
explanatory  information  (Administrative 
record  No.  WY-15-20). 

in.  Public  Comment  Procedures 

OSM  is  reopening  the  comment  period 
on  the  proposed  Wyoming  amendment 
to  provide  the  public  an  opportunity  to 
reconsider  the  adequacy  of  the 
amendment  in  light  of  the  additional 
materials  submitted.  In  accordance  with 
the  provisions  of  30  CFR  732.17(h),  OSM 
is  seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Wyoming  program. 

Written  Comments 

Written  comments  should  be  speciHc, 
pertaining  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
conunenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Casper  Field 
Office  will  not  necessarily  be 
considered  in  the  Hnal  rulemaking  or 
included  in  the  administrative  record. 

List  of  Subjects  in  30  CFR  Part  950 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  2. 1991. 

Raymond  L  Lowtie, 

Assistant  Director,  Western  Support  Center. 
(FR  Doc,  91-18945  Filed  8-8-91;  8:45  am] 


DEPARTMENT  OF  DEFENSE 


Office  of  the  Inspector  General 

32  CFR  Part  295 

Office  of  the  Inspector  General, 
Freedom  of  Information  Act  Program 

agency:  Office  of  the  Inspector  General 
(OIG),  Defense. 
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action:  Proposed  rule. 

summary:  The  Department  of  Defense, 
Office  of  the  Inspector  General  has  been 
designated  a  DoD  Component  for  the 
purposes  of  responding  to  requests 
made  pursuant  to  the  Freedom  of 
Information  Act  (FOIA).  This  proposed 
rule  establishes  the  policy  and 
procedures  by  which  the  public  may 
request  information  from  the  Office  of 
the  InspectcR  General  under  the  FOIA 
dates:  Written  comments  must  be 
received  by  September  9, 1991. 
addresses:  Send  comments  to  the 
Assistant  Director,  FOIA/PA  Division, 
Assistant  Inspector  General  for 
Investigations,  room  1016, 400  Army 
Navy  Drive,  Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  Sue  Nelson,  (703)  697-6035. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  88-28271  appiearing  on  December 
13, 1988,  the  Office  of  the  Secretary  of 
Defense  published  a  notice  announcing 
the  redesignation  of  the  Department  of 
Defense,  Office  of  the  Inspector  General 
as  a  DoD  Component  for  responding  to 
FOIA  requests.  The  proposed  rule  that 
was  published  in  FR  Doc.  89-11237 
appearing  on  March  17, 1989,  was  never 
Hnalized  because  of  a  change  in  the 
incumbent  Inspector  General, 
amendment  of  the  Department  of 
Defense  Regulation  implementing  the 
FOIA,  and  the  need  for  coordinating  the 
amended  portions  of  the  Regulation 
within  the  Office  of  the  Inspector 
General.  This  proposed  rule  replaces  the 
prior  proposed  rule. 

List  of  Subjects  in  32  CFR  Part  295 
Freedom  of  Information 
Accordingly,  title  32,  chapter  1, 
subchapter  P,  is  proposed  to  be 
amended  to  add  part  295  as  follows: 

PART  295— OFFICE  OF  THE 
INSPECTOR  GENERAL,  FREEDOM  OF 
INFORMATION  ACT  PROGRAM 

295.1  Purpose. 

295.2  Applicability. 

295.3  DeHnition  of  OIG  records. 

295.4  Other  dehnitions. 

295.5  Policy. 

295.6  Responsibilities. 

295.7  Procedures. 

295.8  Annual  report. 

295.9  Organization  and  mission. 

Appendix  A  to  Part  295— For  Official  Use 
Only  (FOUO). 

Appendix  B  to  Part  295 — ExamptioBS. 
Authority:  5  U.SX).  552. 

S  295.1  PurpoM. 

This  part  establishes  the  pcdicy  and 
sets  forth  the  procedures  by  which  the 


public  may  obtain  information  and 
records  from  the  Inspector  General  (IG) 
under  the  Freedom  of  Information  Act 
(FOIA).  It  implements  title  5,  United 
States  Code  (U.S.C.)  section  552,  as 
amended  by  the  Freedom  of  Information 
Reform  Act  of  1986,  32  CFR  part  285  and 
32  CFR  part  286. 

§295.2  AppUcabiltty. 

The  provisions  of  this  part  are 
applicable  to  all  components  of  the 
Office  of  the  Inspector  General  (OIG) 
and  govern  the  procedures  by  which 
FOIA  requests  for  information  will  be 
processed  and  records  may  be  released 
under  the  FOIA. 

§  295.3  Deflnltlon  of  OIG  records. 

(a)  The  products  of  data  compilation, 
such  as  books,  papers,  maps,  and 
photographs,  madiine  readable 
materials  or  other  documentary 
materials,  regardless  of  physical  form  or 
characteristics,  made  or  received  by  an 
agency  of  the  United  States  Government 
under  Federal  law  in  connection  with 
the  transaction  of  public  business  and  in 
the  OIG's  possession  and  control  at  the 
time  the  FOIA  request  is  made. 

(b)  The  following  are  not  included 
within  the  deHnition  of  the  word 
“record”: 

(1)  Objects  or  articles,  such  as 
structures,  furniture,  vehicles  and 
equipment,  whatever  their  historical 
value,  or  value  as  evidence. 

(2)  Administrative  tools  by  which 
records  are  created,  stored,  and 
retrieved,  if  not  created  or  used  as 
sources  of  information  about 
organizations,  policies,  functions, 
decisions,  or  procedures  of  the  OIG. 
Normally,  computed  software,  including 
source  code,  object  code,  and  listings  of 
source  and  object  codes,  regardless  of 
medium  are  not  agency  records.  (This 
does  not  include  the  underlying  data 
which  is  processed  and  produced  by 
such  software  and  which  may  in  some 
instances  be  stored  with  the  software.) 
Exceptions  to  this  position  are  outlined 
in  §  295.4(c). 

(3)  Anything  that  is  not  a  tangible  or 
documentary  record,  such  as  an 
individual's  memory  or  oral 
communication. 

(4)  Personal  records  of  an  individual 
not  subject  to  agency  creation  or 
retention  requirements,  created  and 
maintained  primarily  for  the 
convenience  of  an  OIG  employee,  and 
not  distributed  to  any  other  OIG 
employee  for  their  official  use,  or 
otherwise  disseminated  for  official  use. 

(5)  Information  stored  within  a 
computer  for  which  there  is  no  existing 
computer  program  for  retrieval  of  the 
requested  information. 


(c)  In  some  instances,  computer 
software  may  have  to  be  treated  as  an 
agency  record  and  processed  under  the 
FOIA.  These  situations  are  rare,  and 
shall  be  treated  on  a  case-by-case  basis. 
Examples  of  when  computer  software 
may  have  to  be  treated  as  an  agency 
record  are: 

(1)  When  the  data  is  embedded  within 
the  software  and  can  not  be  extracted 
without  the  software.  In  this  situation, 
both  the  data  and  the  software  must  be 
reviewed  for  release  or  denial  under  the 
FOIA. 

(2)  Where  the  software  itself  reveals 
information  about  organizations, 
policies,  fimctions,  decisions,  or 
procedures  of  the  OIG,  such  as  computer 
models  used  to  forecast  budget  outlays, 
calculate  retirement  system  costs,  ot 
optimization  models  on  travel  costs. 

(3)  See  appendix  B  to  this  part  for 
further  information  on  release 
determinations  of  computer  software. 

(d)  If  unaltered  publications  and 
processed  documents,  such  as 
regulations,  manuals,  maps,  charts,  and 
related  geophysical  materials  are 
available  to  the  public  through  an 
established  distribution  system  with  or 
without  charge,  the  provisions  of  5 
U.S.C.  552(a)(3)  normally  do  not  apply 
and  they  need  not  be  processed  under 
the  FOIA.  Normally,  documents 
disclosed  to  the  public  by  publication  in 
the  Federal  Register  also  require  no 
processing  under  the  FOIA.  In  such 
cases,  the  OIG  will  direct  the  requester 
to  the  appropriate  source  to  obtain  the 
record. 

§  295.4  Other  definitions. 

(a)  FOIA  Request  A  written  request 
for  OIG  records,  made  by  any  person, 
including  a  member  of  the  public  (U.S. 
or  foreign  citizen),  an  oiganization,  or  a 
business,  but  not  including  a  Federal 
agency  or  a  fugitive  from  the  law  that 
either  explicitly  or  implicitly  invokes  the 
FOIA.  32  CFR  part  285  and  32  CFR  part 
286,  or  this  part 

(b)  Initial  Denial  Authority  (IDA).  The 
official  who  has  been  granted  authority 
to  withhold  records  requested  under  the 
FOIA.  for  one  or  more  of  the  nine 
categories  of  records  exempt  from 
mandatory  disclosure,  by  the  head  of 
the  OIG  Component  designated  by  the 
IG  to  administer  the  IG  FOIA  Program. 

(c)  Appellate  Authority.  The  IG  or  his 
or  her  designee  having  jurisdiction  for 
this  purpose  over  the  record. 

(d)  Administrative  Appeal.  A  request 
by  a  member  of  the  general  public,  made 
under  the  FOIA  asking  the  appellate 
authority  of  the  OIG  to  reverse  an  IDA 
decision  to  withhold  all  or  part  of  a 
requested  record  or  an  IDA  decision  to 
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deny  a  request  for  waiver  or  reduction 
of  fees. 

(e)  Public  Interest  Public  interest  is 
ofHcial  information  that  sheds  light  on 
an  agency's  performance  of  its  statutory 
duties  because  the  information  falls 
within  the  statutory  purpose  of  the  FOIA 
of  informing  citizens  about  what  their 
Government  is  doing.  That  statutory 
purpose,  however,  is  not  fostered  by 
disclosure  of  information  about  private 
citizens  that  is  accumulated  in  various 
governmental  files  that  reveals  little  or 
nothing  about  an  agency's  or  official's 
own  conduct. 

§295.5  Policy. 

(a)  General.  (1)  It  is  the  policy  of  the 
OIG  to  promote  public  trust  by 
conducting  its  activities  in  an  open 
manner,  and  by  providing  the  public 
with  the  maximum  amount  of  accurate 
and  timely  information  concerning  those 
activities,  consistent  with  the  need  for 
security  and  adherence  to  other 
requirements  of  law  and  regulation. 

(2)  Records  not  speciHcally  exempt 
from  disclosure  under  the  FOIA  or 
prohibited  by  statutory  or  other 
regulatory  requirements  will,  upon 
request,  be  made  readily  accessible  to 
the  public. 

(3)  Records  that  are  speciflcally 
exempt  from  disclosure  under  the  FOIA 
or  prohibited  by  statutory  or  other 
regulatory  requirements  will  be  withheld 
from  the  public  only  upon  the 
determination  of  the  Initial  Denial 
Authorities  identihed  in  §  295.6  of  this 
part,  or  the  designated  Appellate 
Authority. 

(b)  News  Media  Requests.  (1) 

Requests  from  news  media 
representatives  for  records  that  would 
not  be  withheld  if  requested  under  the 
FOIA  or  prohibited  from  release  under 
other  statutory  or  regulatory  authority, 
will  be  released  promptly  by  the  OIG 
element  originating  the  record. 

(2)  Requests  from  news  media 
representatives  for  records  that  are 
exempt  from  release  under  the  FOIA,  or 
prohibited  from  release  under  other 
statutory  or  regulatory  authority  will  be 
provided  to  the  Freedom  of  Information 
Act  and  Privacy  Act  (FOIA/PA) 

Division,  Office  of  the  Assistant 
Inspector  General  for  Investigations, 
along  with  the  requested  records,  for 
review  and  a  release  determination  and 
the  news  media  representatives  will  be 
so  advised. 

(3)  Extracts  of  the  nonexempt  portions 
of  such  records  may  be  prepared  in 
response  to  a  specific  request  from  a 
news  media  representative  but  shall  be 
coordinated  for  release  with  the  FOIA/ 
PA  Division.  Extracts  shall  be  prepared 


in  accordance  with  the  sample  at 
appendix  to  §  295.5. 

(c)  Control  System.  (1)  A  request  for 
OIG  records  that  invokes  the  FOIA  shall 
enter  a  formal  control  system  designed 
to  ensure  compliance  with  the  FOIA.  A 
release  determination  must  be  made  and 
the  requester  informed  within  the  time 
limits  specified  in  this  part. 

(2)  Any  request  for  OIG  records  that 
either  explicitly  or  implicitly  cites  the 
FOIA  will  be  processed  under  the 
provisions  set  forth  in  this  part,  tmless 
otherwise  required  by  §  295.5(m)  of  this 
part  All  such  requests  shall  be 
forwarded  to  the  FOIA/PA  Division. 

(d)  Promptness  of  Response.  (1)  A 
request  from  a  member  of  the  public  for 
OIG  records  will  be  responded  to  within 
10  working  days  of  the  date  of  its  receipt 
in  the  FOIA/PA  Division,  imless  a  delay 
is  authorized. 

(2)  Receipt  of  the  request  will  be 
acknowledged  and  the  requester  will  be 
promptly  advised  of  any  additional 
information  needed  to  assure 
compliance  with  procedures  established 
in  this  Part.  In  the  event  there  are  a 
signiHcant  number  of  requests,  e.g.,  10  or 
more,  the  requests  will  be  processed  in 
order  of  date  of  receipt.  This  does  not 
preclude  the  OIG  &om  completing  action 
on  a  request  which  can  be  easily 
answered,  regardless  of  its  ranking 
wfthin  the  order  of  receipt.  The  OIG  may 
expedite  action  on  a  request  regardless 
of  its  ranking  within  the  order  of  receipt 
upon  a  showing  of  exceptional  need  or 
urgency.  Exceptional  need  will  be 
determined  at  the  discretion  of  the  OIG. 

(3)  These  provisions  also  apply  to  a 
request  received  on  referral  ht)m 
another  DoD  Component  or  government 
agency  and  time  limits  will  begin  on  the 
date  of  receipt  in  the  OIG  FOIA/PA 
Division. 

(e)  Use  of  Exemptions.  It  is  OIG  policy 
to  make  records  publicly  available 
unless  they  qualify  for  exemption  under 
one  or  more  of  the  nine  exemptions.  The 
OIG  may  elect  to  make  a  discretionary 
release,  however,  a  discretionary 
release  is  generally  not  appropriate  for 
records  exempt  under  exemptions  (b)(1), 
(b)(3).  (b)(4).  (b)(6)  and  (b)(7)(C). 
Exemptions  (b)(4),  (b)(6)  and  (b)(7)(C) 
can  not  be  claimed  when  the  requester 
is  the  submitter  of  the  information.  The 
categories  of  records  which  are  exempt 
from  release  are  identified  in  appendix 

B  of  this  part. 

(f)  For  Official  Use  Only  (FOUO).  The 
use  of  FOUO  markings  will  be 
accomplished  in  accordance  with  the 
provisions  of  appendix  A  of  this  part, 
and  exemptions  (b)(2)  through  (b)(9)  as 
set  forth  in  appendix  B  of  this  part. 
Additional  guidance  will  be  provided  to 


OIG  elements,  as  needed,  by  the  FOIA/ 
PA  Division. 

(g)  Public  Domain.  Nonexempt 
records  released  under  the  authority  of 
this  part  are  considered  to  be  in  the 
public  domain.  Such  records  may  also 
be  made  available  in  the  OIG  Reading 
Room  located  in  the  FOIA/PA  Division. 
Exempt  records  released  piuauant  to 
this  part  or  other  statutory  or  regulatory 
authority,  however,  may  be  considered 
to  be  in  the  public  domain  only  when 
their  release  constitutes  a  waiver  of  the 
FOIA  exemption.  When  the  release  does 
not  constitute  such  a  waiver,  such  as 
when  disclosure  is  made  to  a  properly 
constituted  advisory  committee  or  to  a 
Congressional  Committee,  or  to  an 
individual  to  whom  the  record  pertains, 
the  released  records  do  not  lose  their 
exempt  status.  Also,  while  authority 
may  exist  to  disclose  records  to 
individuals  in  their  official  capacity,  the 
provisions  of  this  part  apply  if  the  same 
individual  seeks  to  use  die  records  in  a 
private  or  personal  capacity. 

(h)  Creation  of  Records.  (1)  A  record 
must  exist  and  be  in  the  possession  or 
control  of  the  OIG  at  the  time  of  the 
request  to  be  considered  subject  to 
release  under  this  part  and  the  FOIA. 
Mere  possession  of  a  record  does  not 
presume  OIG  control  and  such  records, 
or  identifiable  portions  thereof,  will  be 
referred  to  the  originating  agency  for  a 
release  determination  and/or  direct 
response  to  the  requester.  There  is  no 
obligation  to  create  nor  compile  a  record 
to  satisfy  a  FOIA  request;  however,  the 
OIG  may  compile  a  new  record  when 
doing  so  would  result  in  a  more  useful 
response  to  the  requester,  or  be  less 
burdensome  to  the  OIG  than  providing 
the  existing  records,  and  the  requester 
does  not  object.  The  cost  of  creating  or 
compiling  such  a  record  will  not  be 
charged  to  the  requester  unless  the  fee  is 
equal  to,  or  less  than,  the  fee  that  would 
be  charged  for  providing  the  existing 
record.  Any  fee  assessments  will  be 
made  in  accordance  with  chapter  VI  of 
DoD  5400.7-R  (32  CFR  part  286). 

(2)  With  respect  to  electronic  data,  the 
issue  of  whether  records  are  actually 
created  or  merely  extracted  from  an 
existing  database  is  not  always  readily 
apparent.  Consequently,  when 
responding  to  FOIA  requests  for 
electronic  data  where  creation  of  a 
record,  programming,  or  particular 
format  are  questionable,  the  OIG  will 
apply  a  standard  of  reasonableness.  In 
other  words,  if  the  capability  exists  to 
respond  to  the  request,  and  the  effort 
would  be  a  business  as  usual  approach, 
then  the  request  will  be  processed. 
However,  the  request  will  not  be 
processed  where  the  capability  to 
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respond  does  not  exist  without  a 
signiHcant  expenditure  of  resources, 
thus  not  be  normal  business  as  usual 
approach. 

(i)  Describing  Records  Sought  (1)  It  is 
the  responsibility  of  the  member  of  the 
public  requesting  records  to  adequately 
identify  the  records.  A  member  of  the 
public  must  describe  the  records  sought 
with  sufficient  information  to  permit  the 
OIG  to  locate  the  records  with  a 
reasonable  amount  of  effort,  since  the 
FOIA  does  not  authorize  “fishing 
expeditions.”  Descriptive  information 
about  a  record  may  be  divided  into  two 
broad  categories: 

(1)  Category  I  is  file-related  and 
includes  information  such  as  type  of 
record  (for  example,  memorandum], 
title,  index  citation,  subject  area,  date 
the  record  was  created,  and  originator. 

(ii)  Category  II  is  event-related  and 
includes  the  circumstances  that  resulted 
in  the  record  being  created  or  the  date 
and  circumstances  surrounding  the 
event  the  record  covers. 

(2)  When  the  OIG  receives  a  request 
that  does  not  “reasonably  describe”  the 
requested  record  with  sufficient 
Category  I  information  to  permit  the 
conduct  of  an  organized  nonrandom 
search,  or  sufficient  Category  n 
information  to  permit  inference  of  the 
Category  I  elements  needed  to  conduct 
such  a  search,  the  requester  will  be 
notiffed  in  writing  of  the  defect  and  of 
the  need  for  more  speciffc  identiffcation 
of  the  records  sought.  The  specificity 
letter  will  provide  guidance  in 
identifying  the  records  sought  and  in 
reformulating  the  request  to  reduce  the 
burden  on  the  OIG  in  complying  with 
the  FOIA.  Hie  OIG  is  not  obligated  to 
act  on  requests  until  an  adequate 
description  is  provided  by  the  requester. 

(3)  When  the  OIG  receives  a  request 
in  which  only  personal  identiffers,  e.g., 
name  and  Social  Security  Account 
Number,  are  provided  in  connection 
with  the  request  for  records  concerning 
the  requester,  only  records  retrievable 
by  personal  identiff ers  will  be  searched. 
The  search  for  such  records  may  be 
conducted  under  Privacy  Act 
procedures.  No  record  will  be  denied 
that  is  releasable  under  the  FOIA. 

(j)  Referrals.  (1)  The  OIG  has  the 
responsibility  of  protecting  the  identify 
of  individuals  who  make  protected 
disclosures  of  wrongdoing  on  the  part  of 
others,  under  the  “Whistleblower 
Protection  Acts’*.  When  a  FOIA 
requester  has  identified  himself/herself 
as  the  "Whistleblower”  in  the  matter  for 
which  records  are  being  sought,  in 
accordance  with  §  295.7(bK3)  of  this 
part,  or  the  FOIA/FA  Division  can 
reasonably  deterWne  that  the  FOIA 
requester  is  the  “Whistleblower”,  the 


individual's  identity  will  continue  to  be 
protected  in  all  of  the  following 
circumstances  involving  referrals, 
except  to  the  extent  that  such  protection 
will  impede  the  release  of  responsive 
records  to  the  requester.  In  such  event, 
the  requester  will  be  advised  of  the 
impedance  and  offered  the  option  of 
allowing  himself/herself  to  be  identified 
solely  for  tbs  purpose  of  obtaining 
maximum  release  of  records  responsive 
to  the  FOIA  request  If  the  requester 
chooses  to  continue  anonymity,  the 
request  will  be  processed  only  to  the 
extent  that  will  allow  continued 
protecticHi  of  the  individual's  identity. 

(1)  The  OIG  will  refer  a  FOIA  request 
to  another  DoD  Component  or  to  a 
Government  agency  outside  the  DoD 
when  the  OIG  has  no  records  responsive 
to  the  request,  but  believes  the  other 
DoD  Component  or  outside  agency  may 
have,  and  the  other  DoD  Component  or 
outside  agency  has  confirmed  that  it 
holds  the  record.  When  the  other  DoD 
Component  or  outside  agency  agrees  to 
the  referral,  the  requester  will  be 
advised  of  the  referral  and  that  the  OIG 
has  no  responsive  records,  with  the 
following  exceptions: 

(1)  If  it  is  determined  by  the  other  DoD 
Component  or  outside  agency  that  the 
existence  or  nonexistence  of  the  record 
itself  is  classified,  the  OIG  will  inform 
the  requester  only  that  the  OIG  has  no 
responsive  record  and  no  referral  will 
take  place. 

(ii)  If  the  record  falls  under  one  or 
more  of  the  “Exclusions"  under  the 
FOIA  (see  appendix  B  of  this  part),  as 
determined  by  the  other  DoD 
Component  or  outside  agency,  the  OIG 
will  advise  the  requester  only  that  the 
OIG  has  no  responsive  record  and  no 
referral  will  take  place. 

(2)  The  OIG  will  refer  a  record,  or 
portions  of  a  record  that  holds  but  that 
was  originated  by  another  DoD 
Component  or  outside  agency,  or  for  a 
recoil  that  contains  substantial 
information  that  originated  with  another  , 
DoD  Component  or  outside  agency,  to 
that  Component  or  agency  (u^ess  the 
agency  is  not  subject  to  the  FOIA)  for  a 
release  determination  and/or  direct 
response  to  the  requester.  In  any  such 
case,  direct  coordination  will  be  effected 
and  concurrence  obtained  fi-om  the 
other  Component  or  agency  prior  to  the 
refnraL  A  copy  of  the  record  will  be 
provided  to  the  Component  or  agency 
with  the  referral,  and  the  requester  will 
be  notified  of  the  referral,  consistent 
with  any  security  requirements  or 
"Exclusion”  provisions  of  the  FOIA.  The 
OIG  will  not,  in  any  case,  release  or 
deny  such  records  without  prior 
consultation  with  the  other  DoD 
Component  or  outside  agency.  If  the 


requester  is  the  "Whistleblower",  the 
record  or  portion  of  the  record  will  be 
provided  to  the  DoD  Component  or 
agency,  with  a  request  for  a  release 
determination  and  return  of  the  reemrd 
to  the  OIG  for  response  to  the  requester. 

(3)  The  OIG  will  refer  a  FOIA  request 
for  a  classified  record  that  it  holds,  but 
did  not  originate,  to  the  originating  DoD 
Component  or  outside  agency  (unless 
the  agency  is  not  subject  to  to  the 
FOIA).  If  the  record  originated  with  the 
OIG  but  the  classification  is  derivative, 
i.e.,  contains  classified  information  that 
originated  elsewhere  and  was 
incorporated  in  the  OIG  record,  the 
record  will  be  referred  to  the  originating 
authority  with  a  recommendation  for 
release;  or,  after  consultation  with  the 
originating  authority,  with  a  request  for 
a  declassification  review  and/or  release 
determination  and  return  of  the  record. 
If  the  requester  is  the  “Whistleblower”, 
the  record  will  be  provided  to  the 
originating  authority  with  a  request  for  a 
release  determination  and  return  of  the 
record  to  the  OIG  for  response  to  the 
requester. 

(4)  The  OIG  may  also  refer  a  request 
for  a  record  that  was  originated  by  the 
OIG  for  the  use  of  another  DoD 
Component  or  outside  agency,  to  that 
Component  or  agency  with  a 
recommendation  for  release,  after  any 
necessary  coordination.  The  requester 
will  be  notified  of  such  action  consistent 
with  any  security  requirements  or 
“Exclusion”  provisions  of  the  FOIA. 

(5)  A  FOIA  request  for  investigative, 
intelligence,  or  any  other  type  of  record 
on  loan  from  another  DoD  Component 
or  outside  agency  to  the  OIG  for  a 
specific  purpose  will  be  referred  to  the 
DoD  Component  or  outside  agency  that 
provided  the  records,  if  the  records  are 
restricted  from  further  release  and  so 
marked.  However,  if  for  investigative  or 
intelligence  purposes,  the  outside 
Component  or  agency  desires  anonymity 
as  determined  tl^ugh  coordination,  the 
OIG  will  respond  directly  to  the 
requester. 

(6)  A  FOIA  request  for  a  record,  or 
portions  of  a  record,  held  by  the  OIG, 
that  originated  with  a  non-U.S. 
government  agency  that  is  not  subject  to 
the  FOIA,  will  be  responded  to  by  the 
OIG. 

(7)  Notwithstanding  anything  to  the 
contrary  in  this  section,  all  requesters 
seeking  National  Security  Council  (NSC) 
or  White  House  documents  will  be 
advised  that  they  should  write  directly 
to  the  NSC  or  White  House  fenr  such 
documents.  Should  the  requester  insist 
upon  an  OIG  search  for  these  records, 
the  OIG  will  conduct  an  appropriate 
seardi  pursuant  to  the  FOIA.  OlG/DoD 
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documents  in  which  the  NSC  or  White 
House  has  a  concurrent  reviewing 
interest  will  be  forwarded  by  the  FOIA/ 
PA  Division  to  the  Director,  Freedom  of 
Information  and  Security  Review 
(DFOISR),  OfHce  of  the  Assistant 
Secretary  of  Defense  (Public  Affairs) 
(OASp{PA)),  which  shall  effect 
coordination  with  the  NSC  or  White 
House,  and  return  the  documents  to  the 
originating  agency  after  NSC  review  and 
determination.  The  FOIA/PA  Division 
will  forward  any  documents  found  in 
OIG  nies  that  are  responsive  to  the 
FOIA  request  to  DFOISR.  OASD(PA)  for 
their  coordination  with  the  NSC  or 
White  House,  and  return  to  the  OIG 
with  a  release  determination  for  final 
processing  of  the  request. 

(8)  On  occasion,  the  OIG  receives 
FOIA  requests  for  General  Accounting 
OfHce  (GAO)  documents  containing 
OIG  information.  Even  though  the  GAO 
is  outside  of  the  Executive  Branch,  and 
not  subject  to  the  FOIA.  all  FOIA 
requests  for  GAO  documents  containing 
DoD  information  received  directly  ffom 
the  public,  or  on  referral  from  the  GAO, 
will  be  processed  under  the  provisions 
of  the  FOIA. 

(k)  Authentication  of  Records. 

Records  provided  under  this  Part  will  be 
authenticated,  upon  written  request,  to 
fulfill  an  official  Government  or  other 
legal  function.  This  service  is  in  addition 
to  that  required  under  the  FOIA  and  is 
not  included  in  the  FOIA  fee  schedule; 
therefore,  a  fee  of  $5.20  may  be  charged 
for  each  such  authentication. 

(l)  Records  Management.  FOIA 
records  shall  be  maintained  and 
disposed  of  in  accordance  with 
Inspector  General  Defense  Manual 
(IGDM)  5015.2,  •  “Records  Management 
Program”. 

(m)  Relationship  Between  the  FOIA 
and  the  Privacy  Act  (PA).  Not  all 
requesters  are  knowledgeable  of  the 
appropriate  statutory  authority  to  cite 
when  requesting  records.  In  some 
instances,  they  may  cite  neither  Act,  but 
will  imply  one  or  both  Acts.  For  these 
reasons,  the  following  guidelines  are 
provided  to  ensure  that  requesters 
receive  the  greatest  amount  of  access 
rights  under  both  Acts: 

(1)  Where  requesters  seek  records 
about  themselves  which  are  contained 
in  a  PA  system  of  records  and  cite  or 
imply  the  PA,  the  OIG  will  process  their 
requests  under  the  provisions  of  the  PA. 

(2)  Where  requesters  seek  records 
about  themselves  which  are  not 
contained  in  a  PA  system  of  records  and 


'  Copies  may  be  obtained,  if  needed,  from  the 
Information  and  Operationa  Support  Directorate, 
Publications  Management  Branch,  room  420, 400 
Army  Navy  Drive,  Arlington.  VA  22202-2884. 


cite  or  imply  the  PA.  the  requests  will  be 
processed  under  the  provisions  of  the 
FOIA.  since  they  have  no  access  under 
the  PA. 

(3)  Where  requesters  seek  records 
about  themselves  that  are  contained  in  a 
PA  system  of  records  and  cite  or  imply 
the  FOIA  or  both  Acts,  the  requests  will 
be  processed  under  the  time  limits  of  the 
FOIA  and  the  exemptions  and  fees  of 
the  PA.  This  is  appropriate  since  greater 
access  will  generally  be  received  under 
the  PA. 

(4)  Where  requesters  seek  agency 
records  (as  opposed  to  personal  records) 
and  cite  or  imply  the  PA  and  FOIA,  or 
where  requesters  cite  or  imply  only  the 
FOIA,  the  requests  will  be  processed 
under  the  FOIA. 

(5)  Requesters  will  be  advised  in  the 
final  responses  to  their  requests  why  a 
particular  Act  was  used  in  processing 
their  requests. 

(n)  Index  and  "(a)(2)” Materials.  (1) 

No  order,  opinion,  statement  of  policy, 
interpretation,  staff  manual  or 
instruction  (except  as  indicated  below) 
issued  after  July  4. 1967,  which  is  not 
indexed  and  either  made  available  or 
published,  may  be  relied  upon,  used,  or 
cited  as  a  precedent  against  any 
member  of  the  public  unless  that 
individual  has  actual  and  timely  notice 
of  the  contents  of  such  materials.  Such 
actual  and  timely  notice  may  not  be 
after-the-fact;  i.e.,  after  the  individual 
has  suffered  some  adverse  effect. 
Materials  identified  as  “(a)(2)"  are: 

(i)  Final  opinions,  including  concurring 
and  dissenting  opinions,  and  orders 
made  in  the  adjudication  of  cases,  as 
defined  in  5  U.&C  551,  that  may  be 
cited,  used,  or  relied  upon  as  precedents 
in  future  adjudications. 

(ii)  Statements  of  policy  and 
interpretations  that  have  been  adopted 
by  the  agency  and  are  not  publish^  in 
the  Federal  Registw. 

(iii)  Administrative  staff  manuals  and 
instructions,  or  portions  thereof,  that 
establish  OIG  policy  or  interpretations 
of  policy  that  affect  a  member  of  the 
public.  This  provision  does  not  apply  to 
instructions  for  employees  on  tactics 
and  techniques  to  be  used  in  performing 
their  duties,  or  to  instructions  relating 
only  to  the  internal  management  of  the 
OIG.  Examples  of  manuals  and 
instructions  not  normally  made 
available  are: 

(A)  Those  issued  for  audit, 
investigation,  and  inspection  purposes, 
or  those  that  prescribe  operational 
tactics,  standards  of  performance,  or 
criteria  for  defense,  prosecution,  or 
settlement  of  cases. 

(B)  Operations  and  maintenance 
manuals  and  technical  information 
concerning  munitions,  equipment. 


systems,  and  foreign  intelligence 
operations. 

(2)  Thus,  materials  considered  to  meet 
the  preceding  definition  of  the  FOIA 
“(a)(2)”  requirements  will  be  made 
available  for  public  inspection  and 
copying  upon  written  request  to  the 
address  indicated  in  $  295.7(b)(1)  of  this 
part,  unless  such  materials  have  been 
published  and  are  offered  for  sale  or 
subscription.  Upon  receipt  of  the 
request  arrangements  will  be  made  at  a 
time  convenient  to  both  the  requester 
and  the  OIG.  for  the  review  and  copying. 
If  the  publishing  activity  is  out  of  st(^ 
of  the  published,  for  sale  material  and 
does  not  intend  to  reprint  then  the 
preceding  procedure  will  apply  to  the 
published  material  as  well. 

(3)  When  appropriate,  the  cost  of 
copying  any  “(a)(2)”  materials  will  be 
imposed  upon  the  individual  requesting 
the  copy  in  accordance  with  chapter  VI 
of  DoD  5400.7-R  (32  CFR  part  286). 

(4)  The  OIG  will  prepare  an  index  of 
“(a)(2)”  materials,  or  supplement 
thereto,  arranged  topically  or  by 
descriptive  words  rather  than  by  case 
name  or  numbering  system  so  that 
members  of  the  public  can  readily  locate 
material.  Separate  case  name  and 
numbering  arrangements  may  be  added 
for  OIG  convenience. 

(5)  The  IG  has  determined  that  it  is 
not  practical  nor  feasible  to  prepare  an 
index  of  the  “(a)(2)”  materials  on  a 
quarterly  basis,  nor  to  publish  the- 
annual  “IG  Publications  Index”  in  the 
Federal  Register  because  of  the  volume. 
This  index  is  available  to  the  public  at 
no  cost  upon  written  request  to: 
Acquisition  and  Resources 
adiWistration  Directorate.  Publications 
management  Branch,  room  413, 400 
Army  Navy  Drive,  Arlington,  Virginia 
22202-2884.  It  may  be  necessary  to  deny 
all  or  portions  of  some  documents  listed 
in  the  index  that  fall  within  one  or  more 
exemptions  of  the  FOIA. 

(o)  Fees  and  Fee  Waivers.  (1)  Fees 
will  be  assessed  under  the  FOIA  as  set 
forth  in  chapter  VI  of  DoD  5400.7-R  (32 
CFR  part  286). 

(2)  Requesters  must  indicate  their 
willingness  to  pay  fees  in  their  initial 
FOIA  request  If  a  waiver  of  fees  is 
requested  a  statement  regarding  their 
willingness  to  pay  fees  in  the  event  a 
waiver  or  reduction  of  fees  is  denied  is 
still  required.  Any  requests  not 
containing  a  statement  regarding  a 
willingness  to  pay  assessed  fees  will  not 
be  processed  and  the  requester  will  be 
so  advised. 

(3)  Fees  will  not  be  required  to  be  paid 
in  advance  of  processing  the  request  for 
release  of  the  records  requested 
except: 
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(i)  When  the  requester  is  known  to  be 
in  default  of  payment  of  fees  incurred  in 
connection  with  a  previous  request. 

(ii)  When  the  total  amount  of 
estimated  fees  assessable  to  the 
requester  exceeds  $250.00  and  waiver  is 
not  appropriate,  a  “good  faith”  deposit 
of  half  of  the  amount  of  the  estimated 
fees  may  be  required  before  completing 
the  processing  of  the  request,  or 
providing  the  requested  records,  in  the 
case  of  a  requester  with  no  history  of 
payment.  Where  the  requester  has  a 
history  of  prompt  payment,  the  OIG  will 
notify  the  requester  of  the  likely  cost 
and  obtain  satisfactory  assurance  of  full 
payment. 

(4)  When  the  OIG  has  completed  all 
work  on  a  request  and  the  documents 
are  ready  for  release,  advance  payment 
may  be  requested  before  forwarding  the 
documents  if  there  is  no  payment  history 
on  the  requester.  Where  there  is  a 
history  of  prompt  payment  by  the 
requester.  Where  there  is  a  history  of 
prompt  payment  by  the  requester,  the 
OIG  will  not  hold  documents  ready  for 
release  pending  payment 

(5)  Fee  waivers  will  be  granted  on  a 
case-by-case  basis  when  the  OIG 
determines  that  waiver  or  reduction  of 
the  fees  is  in  the  public  interest  because 
furnishing  the  information  is  likely  to 
contribute  signibcantly  to  public 
understanding  of  the  operations  or 
activities  of  the  OIG  and  the  Department 
of  Defense;  and,  is  not  primarily  in  the 
commercial  interest  of  the  requester.  In 
any  request  for  waiver  of  fees,  the 
requester  must  provide  sufficient 
information  to  enable  the  IDA  to  make  a 
proper  determination  of  whether  or  not 
the  fees  should  be  waived. 

(6)  In  cases  where  the  requester  fails 
to  provide  sufficient  persuasive 
information  upon  which  to  make  a 
determination  for  waiver  of  the  fees,  the 
requester  shall  be  so  informed  and  given 
the  opportimity  to  submit  additional 
justification.  Absent  such  justification, 
the  requester  may  be  required  to  pay 
fees  appropriate  to  his/her  category,  if 
provision  of  the  information  is 
determined  not  to  be  in  the  public 
interest  of  benefit. 

(7)  Payments  of  fees  must  be  by  check 
or  U.S.  Postal  money  order  made 
payable  to  the  Treasurer  of  the  United 
States.  Cash  payments  cannot  be 
accepted. 

(p)  Appeals  and  Judicial  Action.  (1)  If 
the  designated  IDA  declines  to  provide  a 
requested  record  because  the  ofHcial 
considers  it  exempt  from  disclosure 
under  one  or  more  of  the  nine 
exemptions  of  the  FOIA,  that  decision 
may  be  appealed  by  the  requester  to  the 
designated  Appellate  Authority.  The 
appeal  should  be  submitted  in  writing 


by  the  requester  within  60  calendar  days 
after  the  date  of  the  initial  denial  letter. 
In  cases  where  incremental  release 
actions  have  been  taken  on  an  initial 
request,  the  time  for  the  appeal  will  not 
begin  until  the  date  of  the  last  denial  of 
release  letter. 

(2)  A  "no  record”  finding  may  be 
considered  to  be  adverse,  and  if  so 
interpreted  by  the  requester,  may  be 
appealed  using  the  normal  OIG  appeal 
procedures.  The  OIG  will  conduct  an 
additional  search  of  Hies,  based  on  the 
receipt  of  an  appeal  to  a  “no  record” 
response,  as  a  part  of  the  appellate 
process. 

(3)  All  final  decisions  rendered  on 
appeals  will  be  made  to  the  requesters 
in  writing  by  the  Appellate  Authority, 
after  consultation  with  the  Office  of 
General  Counsel  (OGC)  representative 
to  the  OIG,  and  other  appropriate  OIG 
elements. 

(4)  Final  determinations  on  appeals 
normally  shall  be  made  within  20 
working  days  after  receipt.  The  appeal 
will  be  deemed  to  have  been  received 
when  it  reaches  the  FOIA/PA  Division, 
for  administrative  processing  on  behalf 
of  the  Appellate  Authority.  Misdirected 
appeals  are  to  be  referred  expeditiously 
to  the  FOIA/PA  Division. 

(5)  A  requester  will  be  deemed  to 
have  exhausted  his/her  administrative 
remedies  after  he/she  has  been  denied 
the  requested  record  or  waiver/ 
reduction  of  fees,  by  the  designated 
Appellate  Authority,  or  when  the  OIG 
FOIA/PA  Division  fails  to  respond  to 
the  request  within  the  time  limits 
prescribed  by  the  FOIA,  DoD  5400.7-R 
(32  CFR  part  286)  and  this  part.  The 
requester  may  then  seek  judicial  action 
from  a  U.S.  District  Court  in  the  district 
in  which  the  requester  resides,'has  a 
principal  place  of  business,  in  the 
district  in  which  the  record  is  located,  or 
in  the  District  of  Columbia. 

(6)  Records  that  are  denied  on  appeal 
shall  be  retained  for  a  period  of  six 
years,  in  accordance  with  IGDM  5015.2,* 
“Records  Management  Manual,”  to  meet 
the  statute  of  limitations  of  claims 
requirements. 

Appendix  to  S  295.5 — ^Extract 

The  material  contained  herein  is  an 
Extract  of  information  from  (Name  of 
Original  Document),  which  has  been 
determined  to  be  in  the  public  domain. 
The  remaining  material  not  provided 
herein  may  be  requested  under  the 
provisions  of  the  Freedom  of 
Information  Act. 

*  See  footnote  1  to  S  29^.5(l). 


§  295.6  Responsibilities. 

(a)  The  Assistant  Inspector  General 
(AIG)  for  investigations  is  responsible 
for  the  overall  implementation  and 
administration  of  the  FOIA  program  in 
the  OIG,  and  for  the  designation  of  the 
IDAs. 

(b)  The  Director,  Investigative  Support 
is  designated  as  an  IDA  and  is 
responsible  for  the  overall  operation  of 
the  FOIA  program  in  the  OIG. 

(c)  The  Assistant  Director,  FOIA/PA 
Division,  Investigative  Support 
Directorate  is  designated  as  an  IDA  and 
will; 

(1)  Serve  as  the  point  of  contact  on  all 
FOIA  matters  for  the  OIG. 

(2)  Coordinate  and  respond  to  all 
requests  received  from  the  public  for 
records  in  accordance  with  the  policy 
established  and  procedures  set  forth  in 
this  part,  and  in  all  applicable  DoD 
directives,  regulations  and  instructions. 

(3)  Coordinate  requests  received  from 
the  public  for  records  to  the  extent 
considered  necessary,  with  the  DFOISR, 
OASD(PA),  other  DoD  Components, 
other  Federal  agencies,  and  other  OIG 
elements. 

(4)  Arrange  for  the  collection  of  fees 
as  prescribed  by  the  policy  established 
in  this  Part. 

(5)  Maintain  the  FOIA  case  files  in 
accordance  with  IGD  Manual  (IGDM) 
5015.2,®  “Records  Management 
Program”. 

(6)  Recommend  action  to  be  taken  on 
all  appeals  of  fees,  appeals  of  fee  waivci 
denials,  and  appeals  of  denials  to  access 
of  records  requested,  to  the  Appellate 
Authority. 

(7)  Review  OIG  publications  to  assure 
that  those  which  meet  the  FOIA  “(a)(1)” 
and  "(a)(2)"  requirements  for 
publication  in  the  Federal  Register  are 
prepared  in  proper  form  and  transmitted 
promptly  for  publication  in  the  Federal 
Register. 

(8)  Maintain  copies  of  material 
required  to  be  made  available  under  the 
“(a)(2)”  provisions  of  the  FOIA  for 
examination  and  copying  by  the  public, 
and  provide  the  required  FOIA  Reading 
Room  for  use  by  the  public  in  doing  so. 

(9)  Establish  a  training  program  of 
OIG  personnel  who  are  involved  in 
preparing  responsive  records  for  release 
to  the  public  under  the  FOIA. 

(10)  Prepare  the  Annual  Report  on  the 
FOIA  for  forwarding  to  DFOISR, 
OASD(PA)  as  required  by  32  CFR  part 
286. 

(d)  The  AIGs  and  the  Director,  IG 
Regional  Office-Europe  will: 

*  See  footnote  1  to  §  295.5(1). 
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(1)  Comply  with,  and  assure 
compliance  by  all  of  their 
subcomponents  with,  the  policy 
established  and  the  procedures  set  forth 
in  this  Part. 

(2)  Appoint  a  Point  of  Contact  (POC) 
to  interact  with  the  FOIA/PA  Division 
on  all  FOIA  matters,  and  notify  the 
FOIA/PA  Division  of  any  changes  in  the 
appointment. 

(3)  Provide  all  records  responsive  to  a 
request  as  directed  by  the  FOIA/PA 
Division. 

(4)  Recommend  release/denial  action 
to  be  taken,  indicate  applicable 
exemptions,  and  provide  appropriate 
rationales. 

(e)  The  Freedom  of  Information  Act 
Appellate  Authority  is  designated  by  the 
Inspector  General  and  will: 

(1)  Determine  the  action  to  be  taken 
on  all  appeals  made  by  the  public  of 
fees,  fee  waiver/ reduction  denials,  and 
access  denials  in  accordance  with 
chapter  V,  section  3,  of  DoD  5400.7-R  (32 
CFR  part  286). 

(2)  Coordinate  all  appellate  decisions 
with  the  Office  of  General  Counsel, 
Assistant  General  Counsel  (Fiscal  and 
Inspector  General). 

(f)  The  AIG  for  Administration  and 
Information  Management  will: 

(1)  Prepare  annually  an  index  of  IG 
publications,  statements  and  documents 
pertaining  to  any  matter  issued, 
adopted,  or  promulgated  and  required  to 
be  made  available  to  the  public  by 
publication  or  sale. 

(2)  Establish  and  implement  any 
necessary  procedures  to  effect 
disciplinary  action  recommended  by  the 
Special  Counsel  of  the  Merit  System 
Protection  Board  in  cases  involving  the 
arbitrary  and  capricious  withholding  of 
information  and  records  requested 
under  the  FOIA  as  required  by  chapter 
V,  section  4,  of  DoD  5400.7-R  (32  CFR 
part  286). 

§  295.7  Procedures. 

(a)  General.  The  provisions  of  the 
FOIA  are  reserved  for  persons  with 
private  interests  as  opposed  to  Federal 
governmental  agencies  seeking  ofRcial 
information.  The  procedures  for  making 
requests,  whether  as  a  private  party  or 
governmental  representative,  are  set 
forth  below. 

(b)  Requests  from  Private  Parties.  (1) 
Members  of  the  public  may  make 
requests  in  writing  for  copies  of  records, 
or  permission  to  examine  or  copy 
records,  directly  to  the  FOIA/PA 
Division  addressed  to:  Assistant 
Director,  FOIA/PA  Division,  OAIG  for 
Investigations,  400  Army  Navy  Drive, 
Arlington,  VA  22202-2884. 

(2)  Requests  must  identify  each  record 
sou^t  with  sufRcient  specificity  to 
enable  the  custodian  to  locate  the  record 


with  a  reasonable  amount  of  effort. 
Requesters  should  provide  such 
information  as  where  the  record 
originated  and  by  whom,  its  subject 
matter,  its  approximate  date  or 
time&ame,  which  element  of  the  OIG  is 
likely  to  have  custodianship,  or  any 
other  similar  information  that  would 
assist  in  locating  the  record.  Requests 
must  also  contain  a  statement  regarding 
willingness  to  pay  fees. 

(3)  A  request  from  an  individual  who 
made  an  allegation  of  wrongdoing  to  the 
IG,  or  any  protected  disclosure  under 
the  "Whistleblower  Protection  Acts," 
and  who  is  seeking  the  results  of  any 
investigation  or  inquiry  conducted  into 
the  allegation,  should  identify  him/ 
herself  as  the  "Whistleblower”  in  the 
request.  The  request  should  indicate 
whether  he/she  wishes  to  continue 
anonymity,  should  be  notarized  to  avoid 
the  risk  of  losing  the  anonymity,  and 
should  contain  a  statement  regarding 
willingness  to  pay  fees. 

(4)  A  request  for  a  personal  record  or 
investigative  record  pertaining  to  the 
individual  making  the  request,  that  is  in 
a  system  of  records  whether  nonexempt 
or  exempted  from  mandatory  release 
under  the  Privacy  Act,  must  be 
notarized  to  avoid  the  risk  of  invasion  of 
personal  privacy.  In  any  such  request, 
the  individual  may  designate  another 
individual  to  act  as  his/her 
representative  in  making  the  request 
and  in  receiving  the  records  on  his/her 
behalf;  however  the  authorization  must 
be  in  writing,  speciHcally  name  the 
representative  and  kinds  of  records 
authorized  to  be  provided,  and  be 
notarized  to  avoid  the  risk  of  invasion  of 
personal  privacy. 

(5)  A  request  for  a  record  that  was 
obtained  from  a  non-U.S.  Government 
source,  and  that  is  subject  to  exemption 
(b)(4)  under  the  FOIA,  will  be  released 
to  the  individual  or  firm  making  the 
request  without  further  exception,  if: 

(i)  The  individual  or  Brm  is  clearly  the 
submitter  of  the  information  and/or  is 
clearly  acting  on  behalf  of  the  submitter 
in  making  the  request. 

(ii)  The  request  contains  a  statement 
from  a  company  offleial  or  other 
representative  of  the  submitter  clearly 
capable  of  certifying  that  the  requester 
is  acting  on  behalf  of  the  submitter  of 
the  information  in  making  the  request; 
i.e.,  a  Vice-President  certifies  on  his/her 
company  letterhead  that  XYZ  Law  Firm 
is  acting  on  behalf  of  the  company  in 
requesting  copies  of  documents 
submitted  to  the  government  by  the 
company.  A  mere  assertion  by  the 
requester  that  the  requester  is  acting  on 
behalf  of  the  submitter  in  making  the 
request  will  not  be  honored,  if  it  can  not 
be  readily  verified  through  records 
available  to  the  OIG. 


(c)  Requests  from  Government 
Officials.  (1)  Requests  fit)m  officials  of 
State,  or  local  Governments  for  OIG 
records  will  be  considered  the  same  as 
any  other  requester,  except  where  the 
request  is  for  a  personal  record  in  a 
system  of  records  subject  to  the  Privacy 
Act.  in  which  case  the  provisions  of  DoD 
5400.11-R  (32  CFR  part  286a)  apply. 

(2)  Requests  from  members  of 
Congress,  or  their  staffs,  not  seeking 
records  on  behalf  of  a  Congressional 
Committee.  Subcommittee,  or  either 
House  sitting  as  a  whole,  will  be 
considered  the  same  as  any  other 
requester.  Requests  from  members  of 
Congress,  or  their  staffs,  made  on  behalf 
of  their  constituents  will  also  be 
considered  the  same  as  any  other 
requester. 

(3)  Requests  fit)m  officials  of  foreign 
governments  shall  be  considered  the 
same  as  any  other  requester.  Requests 
from  officials  of  foreign  governments 
that  do  not  invoke  the  FOIA  shall  be 
referred  to  appropriate  foreign 
disclosure  channels  and  the  requester  so 
notified. 

(d)  Misdirected  Requests.  Requests 
misdirected  to  other  OIG  elements  will 
be  forwarded  promptly  to  the  FOIA/PA 
Division.  The  statutory  period  allowed 
for  response  to  a  request  misdirected  by 
the  requester  shall  not  begin  until  the 
request  is  received  in  the  FOIA/PA 
Division.  The  OIG  components  and  field 
elements  receiving  misdirected  requests 
should  advise  the  requester  that  the 
request  is  being  forwarded  to  the  office 
having  the  authority  to  act  on  and 
respond  to  the  request. 

(e)  Privileged  Release  to  Officials.  (1) 
Subject  to  DoD  5200.1-R,*  "Information 
Security  Program  Regulation,” 
applicable  to  classified  information. 

DoD  Directive  5400.11  (32  CFR  part 
286a),  applicable  to  personal  privacy  or 
other  applicable  law,  records  exempt 
from  release  under  appendix  B  of  this 
part  may  be  authenticated  and  released, 
without  requiring  release  to  other  FOIA 
requesters,  in  accordance  with  OIG 
rules  to  U.S.  Government  officials 
requesting  them  on  behalf  of  Federal 
governmental  bodies,  whether 
legislative,  executive,  administrative,  or 
judicial,  as  follows: 

(i)  To  a  Committee  or  Subcommittee 
of  Congress,  or  to  either  House  sitting  as 
a  whole  in  accordance  with  DoD 
Directive  5400.4,®  "Provision  of 
Information  to  Congress, "and  this  part. 


*  Copie*  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service,  5285  Port 
Royal  Road.  Springfield.  VA  22161. 

*  See  footnote  4  to  t  295.7(e). 
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(ii)  To  the  Federal  courts  whenever 
ordered  by  ofHcers  of  the  court  as 
necessary  for  the  proper  administration 
of  justice 

(iii)  To  other  Federal  agencies  both 
executive  and  administrative  as 
determined  by  the  IG  or  the  IG's 
designee. 

(2)  On  all  such  releases,  the  officials 
receiving  records  under  the  above 
provisions  will  be  informed  in  writing 
that  the  records  are  exempt  from  public 
release  under  the  FOIA  and  are 
privileged.  The  OIG  components  will 
also  advise  the  receiving  officials  of  any 
special  handling  instructions. 

(f)  Processing  Requests.  (1)  Upon 
receipt  in  the  FOIA/PA  Division,  a 
request  for  records  will  be  assigned  a 
control  number,  logged,  and  reviewed 
for  adequacy  and  compliance  with  the 
procedures  for  submitting  requests 
outlined  in  §  295.7(b). 

(2)  If  the  request  does  not  meet  the 
adequacy  of  description  test,  contain  a 
statement  regarding  fees,  or  contain  a 
notarized  signature/authorization  or  a 
certification  of  submitter  representation, 
if  applicable;  the  request  will  be 
acknowledged  as  having  been  received 
and  the  requester  will  be  notibed  of  the 
defect  and  advised  of  the  means 
necessary  to  correct  the  defect  and 
comply  with  the  procedures.  If  the 
requester  does  not  correct  the  defect 
within  the  time  allowed  (generally  30 
calendar  days)  in  the  defect  notice,  the 
following  actions  will  be  taken: 

(i)  Where  the  request  does  not  meet 
the  adequacy  of  description  test,  the 
request  will  be  administratively  closed 
and  the  requester  so  advised. 

(ii)  Where  the  request  meets  the 
adequacy  of  description  test  but  fails  to 
comply  with  the  remaining  procedural 
requirements,  and  the  time  allowed  in 
the  defect  notice  for  compliance  by  the 
requester  has  elapsed,  the  request  will 
be  processed  to  the  extent  possible 
consistent  with  DoD  5400.7-R  (32  CFR 
part  286)  and  this  part. 

(3)  When  it  is  determined  that  a 
request  complies  with  all  applicable 
procedures,  the  necessary  search  and 
collection  of  responsive  records  will  be 
initiated  through  the  Component(s)  of 
the  OIG  likely  to  have  custodianship  of 
the  sought  records. 

(4)  Where  the  appropriate  OIG 
Component  has  determined  that  no 
record  responsive  to  the  request  exists, 
the  POC  for  the  OIG  component  will  so 
advise  the  FOIA/PA  Division  within  the 
due  date  assigned  to  the  POC.  The 
requester  will  be  notibed  in  writing  by 
the  IDA  within  10  working  days  from 
the  date  of  receipt  of  the  request,  that  no 
responsive  records  exist;  and,  of  the 
right  and  means  by  which  to  appeal  the 


no  record  response  as  an  adverse 
determination. 

(5)  When  it  is  determined  that  the 
records  sought  are  part  of  an  ongoing 
audit,  inspection,  or  investigation,  the 
requester  will  be  advised  of  such 
(subject  to  the  “Exclusions”  under  the 
FOLA  identified  in  appendix  B,  of  this 
part).  The  requester  will  be  informed  of 
the  estimated  timeframe  for  completion 
of  the  ongoing  audit,  inspection,  or 
investigation  and  asked  if  he/she  wishes 
to  withdraw  the  request  and  resubmit  it 
upon  completion  of  the  ongoing  process. 
If  the  requester  chooses  not  to  withdraw 
the  request,  the  processing  will  be 
continued  and  an  appropriate  release 
determination  will  be  made,  consistent 
with  the  statutory  provisions  of  the 
FOIA. 

(6)  When  responsive  records  have 
been  located,  the  POC  for  the  OIG 
element  having  the  records  will  forward 
the  records  to  the  FOIA/PA  Division 
with  a  recommendation  for  release  on 
SD  Form  472,  “Request  Information 
Sheet,”  along  with  a  completed  DD  Form 
2086,  Record  of  Freedom  of  Information 
(FOI)  Processing  Cost.”  The  records  will 
be  reviewed  and  an  initial 
determination  to  release  or  deny  will  be 
made. 

(g)  Initial  Determinations.  (1)  The 
initial  determination  of  whether  to  make 
a  record  available  upon  request  may  be 
made  only  by  the  IDAs  designated  by 
the  IG  in  this  part.  Further,  the  number 
of  IDAs  designated  by  the  IG  will  be 
limited  and  based  on  a  balance  of  the 
goals  of  centralization  of  authority  to 
promote  uniform  decisions  and 
decentralization  to  facilitate  responding 
to  each  request  within  the  time 
limitations  of  the  FOIA. 

(2)  Other  than  statutory  denials,  there 
are  six  other  reasons  for  not  complying 
with  a  request  for  a  record: 

(i)  The  request  is  transferred  to 
another  DoD  component  or  Federal 
agency. 

(ii)  The  request  is  withdrawn  by  the 
requester. 

(iii)  The  information  requested  is  not  a 
record  within  the  meaning  of  the  FOIA 
and  §  295.3(a)  of  this  part. 

(iv)  A  record  has  not  been  described 
with  sufHcient  particularly  to  enable 
theso  that  OIG  to  locate  it  by  conducting 
a  reasonable  search. 

(v)  The  requester  has  failed 
unreasonably  to  comply  with  the 
procedural  requirements,  including  the 
payment  of  fees,  imposed  by  32  CFR 
part  286  and  this  part. 

(vi)  The  OIG  has  determined  through 
knowledge  of  its  files  and  reasonable 
search  efforts  that  it  neither  controls  nor 
possesses  the  requested  record. 


(3)  Initial  determinations  to  release  or 
deny  a  record  normally  will  be  made 
and  the  decision  reported  to  the 
requester  within  10  working  days,  < 
provided  that  the  requester  has 
complied  with  the  preliminary 
procedural  requirements. 

(4)  When  requests  are  denied  in  w  lole 
or  in  part,  the  requester  will  be  informed 
in  writing  of  the  reasons  for  the  denial, 
the  identity  of  the  official  making  the 
denial,  the  right  of  appeal  of  the 
decision,  and  the  identity  and  address  of 
the  official  to  whom  an  appeal  may  be 
made. 

(5)  The  explanation  of  the  substantive 
basis  for  a  denial  will  include  specific 
citation  of  the  statutory  exemption 
applied  under  provisions  of  the  FOLA. 
Mere  reference  to  a  classification  or  to  a 
“For  Ofiicial  Use  Only”  marking  will  not 
constitute  a  basis  for  invoking  an 
exemption.  When  the  initial  denial  is 
based  in  whole  or  in  part  on  a  security 
classification,  the  explanation  will 
include  a  summary  of  the  applicable 
criteria  for  the  classification. 

(h)  Denial  Tests.  (1)  To  deny  a 
requested  record  that  is  in  the 
possession  and  control  of  the  OIG,  it 
must  be  determined  that  the  record  is 
included  in  one  or  more  of  the  nine 
categories  of  records  exempt  from 
mandatory  disclosure  as  provided  by 
the  FOLA  and  outlined  in  chapter  111  of 
DoD  5400.7-R  (32  CFR  part  286),  and  this 
part.  No  OIG  record  may  be  otherwise 
withheld  from  the  public,  whether  in 
whole  or  in  part,  except  as  determined 
by  the  designated  IDAs  in  accordance 
with  FOIA  exemptions. 

(2)  Although  portions  of  some  records 
may  be  denied,  the  remaining 
reasonable  segregable  portions  will  be 
released  to  the  requester  when  it  can  be 
assumed  that  a  skillful  and 
knowledgeable  person  could  not 
reconstruct  the  excised  information. 
When  a  record  is  denied  in  whole,  the 
IDA  will  advise  the  requester  of  that 
determination. 

(i)  Extension  of  Time.  (1)  In  unusual 
circumstances,  responsive  records  may 
be  located  by  the  office  having 
custodianship  over  the  record,  but  the 
records  can  not  be  made  immediately 
available  to  the  FOIA/PA  Division,  or 
the  FOIA/PA  Division  can  not  make 
them  immediately  available  to  the 
requester.  The  unusual  circumstances 
justifying  the  delay  will  be  the  result  of 
the  following: 

(i)  The  requested  record  is  located  in 
whole  or  in  part  at  another  geographic 
location  than  that  of  the  FOIA/PA 
Division. 
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(ii)  The  request  requires  the  collection 
and/or  evaluation  of  a  substantial 
number  of  records. 

(iii)  Consultation  is  required  with 
other  DoD  Components  or  agencies 
having  substantial  interest  in  the  subject 
matter  to  determine  whether  the  records 
requested  are  exempt  from  disclosure  in 
whole  or  in  part  under  provisions  of  the 
FOIA  and  this  Part  or  should  be 
released  as  a  matter  of  discretion. 

(2)  In  any  such  event,  efforts  will  be 
made  to  negotiate  an  informal  extension 
in  time  with  the  requester  by  the  FOIA/ 
PA  Division.  If  the  requester  chooses  not 
to  agree  informally  to  an  extension  in 
time,  a  written  explanation  of  the 
reasons  for  delay  will  be  provided  to  the 
requester  and  the  requester  will  be 
asked  to  await  a  substantive  response 
by  an  anticipated  date. 

(j)  Fee  Assessments.  (1)  When  it  is 
determined  that  the  fees  assessable  to  a 
request  undergoing  Hnal  processing  may 
exceed  the  limit  established  by  the 
requester,  or  may  be  in  excess  of  $250, 
the  processing  will  be  discontinued  and 
the  requester  notiHed  so  that  he/she 
may  advise  of  his/her  desire  to 
continue. 

(2)  If  a  “good  faith"  deposit  is 
required,  the  requester  will  be  allowed  a 
reasonable  time  (generally  30  calendar 
days)  in  which  to  provide  payment.  If 
the  requester  fails  to  provide  the  “good 
faith"  deposit  within  the  time  allgwed, 
the  request  will  be  closed  and  the 
requester  so  notified. 

(3)  In  all  other  cases,  the  requester 
will  be  notified  of  any  fees  due  at  the 
time  the  requested  records  are  provided 
to  the  requester,  and  allowed  a 
reasonable  time  (generally  30  calendar 
days]  in  which  to  pay  the  fees. 

(4)  If  the  requester  fails  to  pay  the  fees 
in  the  time  allowed,  a  notice  of 
nonpayment  will  be  placed  in  the  formal 
control  system  and  no  further  FOIA 
requests  from  the  requester  will  be 
honored  until  the  fees  have  been  paid. 

(k)  Records  ofNon-U.S.  Government 
Sources.  (1)  When  it  is  determined  that 
the  records  or  data  contained  within  the 
records  responsive  to  a  request  were 
obtained  fi'om  a  non-U.S.  Government 
source  by  the  OIG,  and  the  requester  is 
not  the  submitter  of  the  non-U.S. 
Government  record  nor  acting  as  the 
submitter's  representative;  and  it  is 
further  determined  the  source  or 
submitter  may  have  a  valid  objection  to 
release  of  the  material,  the  submitter 
will  be  promptly  notified  of  the  request 
and  afforded  a  reasonable  time 
(generally  30  calendar  days)  to  present 
any  objections  to  the  release. 

(2)  This  procedure  is  required  for 
those  FOIA  requests  for  data  not 
deemed  clearly  exempt  from  disclosure 


under  exemption  (b)(4).  If,  for  example, 
the  record  or  data  was  submitted  by  the 
non-U.S.  Government  source  with  the 
actual  or  presumptive  knowledge  of  the 
source,  and  established  that  it  would  be 
made  available  to  the  public  upon 
request,  there  is  no  requirement  to  notify 
the  source. 

(3)  Ail  objections  will  be  evaluated. 
When  a  substantial  issue  has  been 
raised,  the  OIG  may  seek  additional 
information  and  afford  the  source  and 
requester  reasonable  opportunities  to 
present  their  arguments  on  the  legal  and 
substantive  issues  involved  prior  to 
making  a  determination. 

(4)  The  OIG  will  not  ordinarily 
exercise  its  discretionary  authority  to 
release  information  clearly  meeting  the 
exemption  (b)(4)  criteria.  Further,  the 
final  decision  to  disclose  information 
not  deemed  to  clearly  meet  exemption 
(b)(4)  criteria  will  be  made  by  an  official 
equivalent  in  rank  or  greater  to  the 
official  who  would  make  the  decision  to 
withhold  that  data  under  a  FOIA  appeal. 

(5)  When  the  source  or  submitter 
advises  of  the  intent  to  seek  a 
restraining  order  or  to  take  court  action 
to  prevent  release  of  the  data,  the 
requester  will  be  notified  and  action  will 
not  be  taken  on  the  request  imtil  after 
the  outcome  of  the  court  action  is 
known.  Then  the  requester  brings  court 
action  to  compel  disclosure,  the  source 
shall  be  promptly  notified  of  this  action. 

(6)  These  procedures  also  apply  to 
any  non-U.S.  Government  record  in  the 
possession  and  control  of  the  OIG  from 
multi-national  organizations,such  as  the 
North  Atlantic  Treaty  Organization 
(NATO)  and  the  North  American 
Aerospace  Defense  Command 
(NORAD),  or  foreign  governments. 
Coordination  of  such  FOIA  requests 
with  foreign  governments  will  be  made 
through  the  Department  of  State  by  the 
FOIA/PA  Division. 

(1)  Coordination  with  Department  of 
Justice.  (1)  Where  the  custodian  of  an 
OIG  element  determines  that  records 
responsive  to  a  FOIA  request  are 
pertinent  to  pending  or  potential 
litigation  involving  the  United  States, 
the  FOIA/PA  POC  for  the  element  shall 
promptly  notify  the  FOIA/PA  Division 
so  that  l^e  necessary  coordination  can 
be  efiected  with  the  Office  of  General 
Counsel  (OGC)  representative  to  the  IG. 

(2)  The  OGC  representative  shall 
effect  all  necessary  coordination  with 
the  United  States  Attorney  and/or 
Department  of  Justice  prior  to  any 
release  of  such  records. 

(m)  Procedures  for  Appeals.  (1)  A 
requester  may  appeal  the  initial  decision 
to  deny  access  to  requested  records.  In 
writing,  to  the  designated  OIG  Appellate 
Authority.  The  requester  may  also 


appeal  a  no  record  determination,  any 
fees  assessed  and  the  denial  of  a 
request  for  waiver/reduction  of  fees.  All 
such  appeals  should  be  made  no  later 
than  60  calendar  days  after  the  date  of 
initial  denial  letter  or  letter  of 
advisement  regarding  fees. 

(2)  All  appeals  should  provide 
sufficient  information  and  justification 
upon  which  a  determination  may  be 
made  by  the  Appellate  Authority  as  to 
whether  to  grant  or  deny  the  appeal;  or, 
in  the  event  of  a  “no  record 
determination,”  sufficient  information 
and/or  justification  upon  which 
additional  record  searches  may  be 
based.  A  copy  of  the  initial  request  and 
initial  denial,  and  “no  record”  or  fee 
advisement  letter  should  be  included. 

(3)  The  FOIA/PA  Division  administers 
the  appeals  for  the  Appellate  Authority. 
All  appeals  should  be  addressed  to  the 
Assistant  Director,  FOIA/PA  Division, 
OAIG  for  Investigations,  400  Army  Navy 
Drive,  Arlington,  VA  22202-2884. 

(4)  Upon  receipt  in  the  FOIA/PA 
Division,  the  appeal  will  be  assigned  a 
control  number,  logged,  and  prepared 
for  provision  to  the  Appellate  Authority 
for  a  final  determination.  Receipt  will  be 
Acknowledge  in  writing  within  10 
working  days  and  the  requester  advised 
of  any  additional  time  needed  due  to  the 
unusual  circumstances  described  in 

§  295.7(i)  of  this  part. 

(5)  If  additional  time  is  required,  the 
final  decision  may  be  delayed  for  the 
number  of  working  days  (not  to  exceed 
10)  that  were  not  used  as  additional  time 
for  responding  to  the  initial  request.  If 
no  additional  time  is  required,  the 
requester  will  be  advised  in  writing  of 
the  final  decision  within  20  working 
days. 

(6)  If  the  appeal  is  approved  in  part  or 
in  whole,  or  responsive  records  located 
upon  additional  search,  the  requester 
will  be  informed  and  promptly  provided 
any  records  determined  to  be  releasable. 

(7)  If  “no  records”  can  be  located  in 
response  to  the  appeal,  the  requester 
will  be  informed  that  no  records  were 
located,  of  the  identify  of  the  official 
making  the  final  determination,  and  of 
the  right  to  judicial  review. 

(8)  If  the  appeal  of  the  initial  denial  of 
responsive  records  is  denied  in  part  or 
in  whole,  the  requester  will  be  advised 
of  the  applicable  statutory  exemption  or 
exemptions  invoked  under  the  provision 
of  the  FOIA  for  the  denial,  the  identity 
of  the  official  making  the  final 
determination,  that  meaningful  portions 
of  any  denied  records  were  not 
reasonably  segregable,  and  of  the  right 
to  judicial  review. 

(9)  When  the  final  refusal  is  based  in 
whole  or  in  part  on  a  security 
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classification,  the  explanation  shall 
include  a  determination  that  the  record 
meets  the  cited  criteria  and  rationale  of 
the  governing  Executive  Order,  and  that 
this  determination  is  based  on  a 
declassification,  review,  with  an 
explanation  of  how  that  review 
confirmed  the  continuity  validity  of  the 
security  classification. 

(10)  Final  refusal  involving  issues  not 
previously  resolved  or  that  the  OIG 
knows  to  be  inconsistent  with  rulings  of 
other  DoD  Components  ordinarily  will 
not  be  made  before  consultation  with 
the  Assistant  General  Counsel  (Fiscal 
and  Inspector  General),  OGC,  DoD. 

(11)  Tentative  decisions  to  deny 
records  that  raise  new  or  significant 
legal  issues  of  potential  significance  to 
other  agencies  of  the  Government  shall 
be  provided  to  the  Department  of 
Justice.  ATTN:  Office  of  Legal  Policy, 
Office  of  Information  and  Policy, 
Washington.  E)C  20530  after 
coordination  with  the  Assistant  General 
Counsel  (Fiscal  and  Inspector  General). 
OGC.  DoD. 

§  295.6  Annual  report 
The  FOLA  Annual  Report,  assigned 
Report  Control  System  DD-PA  (A)  1365, 
will  be  prepared  by  the  FOIA/PA 
Division  for  the  preceding  calendar  year 
and  submitted  to  the  Assistant 
Secretary  of  Defense  (PA)  on  or  before 
February  1  of  each  year.  The  report  will 
be  compiled  and  formatted  in 
accordance  with  chapter  VII,  DoD 
5400.7-41  (32  CJR  part  286). 

§  295.9  Organization  and  mission. 

(a)  The  organization  of  the  OIG 
includes  the  Headquarters  located  in 
Arlington,  Virginia,  consisting  of  the 
Inspector  GeneraL  Deputy  Inspector 
General,  the  Offices  of  the  Assistant 
Inspector  (AIG)  for  Analysis  and 
Followup,  the  AIG  for  Audit  Policy  and 
Oversight,  the  AIG  for  Auditing  with  its 
subordinate  field  elements  located 
throughout  the  Continental  United 
States  (CONUS),  the  AIG  for 
Investigations  with  its  field  elements 
located  throughout  the  CONUS  and 
Europe,  the  AIG  for  Administration  and 
Information  Management,  the  AIG  for 
Departmental  Inquiries,  the  AIG  for 
Inspections,  and  the  Director,  IG 
Regional  Office-Europe  (K^OE)  located 
in  Wiesbaden,  Germany.  The  IGROE 
has  representatives  assigned  from  the 
Ofiices  of  the  AIG  for  Investigations,  the 
AIG  for  Inspections,  the  AIG  Iot 
Auditing  and  the  AIG  for  Departmental 
Inquiries,  who  fulfill  the  missions  of 
their  respective  components. 

(b)  The  “Organization  and  Staff 
Listing"  (Inspector  GeneraL  Defense  List 


(IGDL)  1400.7);"  provides  organization 
charts  for  the  OIG  elements  and  mailing 
addresses  of  all  OIG  operating  locations 
and  will  be  made  available  to  the  public 
upon  written  request 

(c)  As  an  independent  and  objective 
office  in  the  Department  of  Defense 
(DoD)  the  mission  of  the  of  the  OIG  is  to: 

(1)  Conduct  supervise,  monitor,  and 
initiate  audits,  inspections  and 
investigations  relating  to  prograjns  and 
operations  of  the  DoD. 

(2)  Provide  leadership  and 
cooi^ination  and  reconmiend  policies 
for  activities  designed  to  promote 
economy,  efficiency,  and  effectiveness 
in  the  administration  of,  and  to  prevent 
and  detect  fraud  and  abuse  in,  such 
programs  and  operations. 

(3)  Provide  a  means  for  keeping  the 
Secretary  of  Defense  and  the  Congress 
fully  and  currently  informed  about 
problems  and  deficiencies  relating  to  the 
administration  of  such  programs  and 
operations  and  the  necessity  for  and 
progress  of  corrective  action. 

(4)  Further  information  regarding  the 
responsibilities  and  functions  of  the  IG 
is  encompassed  in  Public  Law  95-452, 
the  “Inspector  General  Act  of  1978,”  as 
amended  and  32  CFR  part  373. 

Appendix  A  to  Part  295 — For  Official  Use 
Oniy  (FOUO) 

/.  General  Prorisions 
A  General.  Information  that  has  not  been 
given  a  security  classification  pursuant  to  the 
criteria  of  an  Executive  Order,  but  which  may 
be  withheld  from  the  public  for  one  or  more 
of  the  reasons  cited  in  FOIA  exemptions 
(b)(2)  through  (b)(9)  shall  be  considered  as 
being  for  official  use  only.  No  other  material 
shall  be  considered  or  maiked  “For  Official 
Use  Only"  (FOUO).  and  FOUO  is  not 
authorized  as  an  anemic  form  of 
classification  to  protect  national  security 
interests. 

B.  Prior  FOUO  Application.  The  prior 
application  of  FOUO  markings  is  not  a 
conclusive  basis  for  withholding  a  record  that 
is  requested  under  the  FOIA  when  such  a 
recoid  is  requested,  the  information  in  it  shall 
be  evaluated  to  determine  whether,  under 
current  circumstances,  FOLA  exemptions 
apply  in  withholding  the  record  or  portions  of 
it.  If  any  exemption  or  exemptions  apply  or 
applies,  it  may  nonetheless  be  releas^  when 
it  is  determined  that  no  governmental  interest 
will  be  jet^ardized  by  its  release. 

C.  Historical  Papers.  Records  such  as 
notes,  working  papers,  and  drafts  retained  as 
historical  evidence  of  actions  enjoy  no 
special  status  apart  from  the  exemptions 
under  the  FOIA. 

D.  Time  to  Mark  Records.  The  marking  of 
records  at  the  time  of  their  creation  provides 
notice  of  FOUO  content  and  facilitates 
review  when  a  record  Is  requested  under  the 
FOIA  Records  requested  under  the  FOIA 
that  do  not  bear  such  markings,  shall  not  be 

*  See  footnote  1  to  |  295.5(1). 


assumed  to  be  releasable  without 
examination  for  the  presence  of  information 
that  requires  continued  protection  and 
qualifies  as  exempt  from  public  release. 

E.  Distribution  Statement.  Information  in  a 
technical  document  that  requires  a 
distribution  statement  pursuant  to  DoD 
Directive  5230.24.*  “Distribution  Statements 
on  Technical  Documents”,  shall  bear  that 
statement  and  may  be  marked  FOUO.  as 
appropriate. 

II.  Markings 

A  Location  of  Markings:  (1)  An 
unclassified  document  containing  FOUO 
information  shall  be  marked  ‘Tor  Official  use 
Only"  at  the  bottom  on  the'outside  of  the 
front  cover  (if  any),  on  each  page  continuing 
FOUO  information,  and  on  the  outside  of  the 
back  cover  (if  any). 

(2)  Within  a  classified  document,  an 
in^vidual  page  that  contains  both  FOUO  and 
classified  information  shall  be  marked  at  the 
top  and  bottom  with  the  highest  security 
classification  of  information  appearing  on  the 
page. 

(3)  within  a  classified  document,  an 
individual  page  that  contains  FOUO 
information  but  no  classified  information 
shall  be  marked  ‘Tor  Official  Use  Only”  at 
the  bottom  of  the  page. 

(4)  Other  records,  such  as,  photographs, 
films,  tapes,  or  slides,  shall  be  marked  ‘Tor 
Official  Use  Only”  w  “FOUO"  in  a  manner 
that  ensures  diat  a  recipient  or  viewer  is 
aware  of  the  status  of  the  information 
therein. 

(5)  The  FOUO  material  transmitted  outside 
the  Department  of  Defense  requires 
application  of  an  expanded  marking  to 
explain  the  significance  of  the  FOUO 
marking.  This  may  be  accomplished  by  typing 
or  stamping  the  following  statement  on  the 
record  prior  to  transfer 

This  document  contains  information  EXEMPT 
FROM  MANDATORY  DISCLOSURE  under 
the  FOIA  Exemptions  •  •  •  •  •  apply 

III.  Disaeminalion  and  Transmission 
A.  Release  and  Transmission  Procedures. 
Until  FOUO  status  is  terminated,  the  release 
and  transmission  instructions  that  follow 
apply: 

(1)  The  FOUO  information  may  be 
disseminated  within  DoD  (Components  and 
between  officials  of  DoD  Components  and 
DoD  contractors,  consultants,  and  grantees  to 
conduct  official  business  for  the  Department 
of  Defense.  Recipients  shall  be  made  aware 
of  the  status  of  such  Information,  and 
transmission  shall  be  by  means  that  preclude 
unauthorized  public  disclosure.  Transmittal 
documents  shall  call  attention  to  the  presence 
of  FOUO  attachments. 

(2)  The  DoD  holders  of  FOUO  information 
are  authorized  to  convey  such  information  to 
officials  in  other  departments  and  agencies  of 
the  executive  and  j^icial  branches  fulfill  a 
Government  function,  except  to  the  extent 
prohibited  by  the  Privacy  Act.  Records  thus 
transmitted  shall  be  ma^ed  ‘Tor  Official  Use 

'  Oipies  may  be  obtained,  at  cost,  from  the 
National  Technical  fadbrmation  Service.  5285  Port 
Royal  Road.  Springheid.  VA  22181. 
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Only”,  and  the  recipient  shall  be  advised  that 
the  information  has  been  exempted  from 
public  disclosure,  pursuant  to  the  FOIA.  and 
that  special  handling  instructions  do  or  do 
not  apply. 

(3)  Release  of  FOUO  information  to 
Members  of  Congress  is  governed  by  DoO 
Directive  5400.4,*  "Provision  of  Information 
to  Congress”.  Release  to  the  GAO  is 
governed  by  DoD  Directive  7650.1,*  “General 
Accounting  Office  Access  to  Records”. 
Records  released  to  the  Congress  or  GAO 
should  be  reviewed  to  determine  whether  the 
information  warrants  FOUO  status.  If  not, 
prior  FOUO  markings  shall  be  removed  or 
effaced.  If  withholding  criteria  are  met.  the 
records  shall  be  marked  FOUO  and  the 
recipient  provided  an  explanation  for  such 
exemption  and  marking.  Alternatively,  the 
recipient  may  be  requested,  without  marking 
the  record,  to  protect  against  its  public 
disclosure  for  reasons  that  are  explained. 

B.  Transporting  FOUO  information. 

Records  containing  FOUO  information  shall 
be  transported  in  a  manner  that  precludes 
disclosure  of  the  contents.  When  not 
commingled  with  classihed  information, 
FOUO  information  may  be  sent  via  hrst-class 
mail  or  parcel  post.  Bulky  shipments,  such  as 
distributions  of  FOUO  Directives  or  testing 
materials,  that  otherwise  qualify  under  postal 
regulations  may  be  sent  by  fourth-class  mail. 

C.  Electrically  Transmitted  Messages.  Each 
part  of  electrically  transmitted  messages 
containing  FOUO  information  shall  be 
marked  appropriately.  Unclassihed  messages 
containing  FOUO  information  shall  contain 
the  abbreviated  “FOUO”  before  the 
beginning  of  the  text.  Such  messages  shall  be 
transmitted  in  accordance  with 
communications  security  procedures  in  ACP- 
121  (United  States  Supplement  1)  for  FOUO 
information. 

IV.  Safeguarding  FOUO  Information 

A.  During  Duty  Hours.  During  normal 
working  hours,  records  determined  to  be 
FOUO  shall  be  placed  in  an  out-of-sight 
location  if  the  work  area  is  accessible  to  non¬ 
governmental  personnel. 

B.  During  Non-duty  Hours.  At  the  close  of 
business,  FOUO  records  shall  be  stored  so  as 
to  preclude  unauthorized  access.  Filing  such 
material  with  other  unclassified  records  in 
unlocked  files  or  desks,  etc.,  is  adequate 
when  normal  U.S.  Government  or 
government-contractor  internal  building 
security  is  provided  during  nonduty  hours. 
When  such  internal  security  control  is  not 
exercised,  locked  buildings  or  rooms 
normally  provide  adequate  after-hours 
protection.  If  such  protection  is  not 
considered  adequate,  FOUO  material  shall  be 
stored  in  locked  receptacles  such  as  Hie 
cabinets,  desks,  or  bookcases.  FOUO  records 
that  are  subject  to  the  provisions  of  Public 
Law  86-36,  National  Security  Agency  Act 
shall  meet  the  safeguards  outlined  for  that 
group  of  records. 

V.  Termination,  Disposal  and  Unauthorized 
Disclosures 

A.  Termination.  The  originator  or  other 
competent  authority,  e.g.,  initial  denial  and 


*  See  footnote  1  to  section  I.E.  of  this  appendix. 

*  See  footnote  1  to  section  I.E.  of  this  appendix. 


appellate  authorities,  shall  terminate  "For 
Official  Use  Only”  markings  or  status  when 
circumstances  indicate  that  the  information 
no  longer  requires  protection  from  public 
disclosure.  When  FOUO  status  is  terminated, 
all  known  holders  shall  be  notified,  to  the 
extent  practical.  Upon  notification,  holders 
shall  efface  or  remove  the  “For  Ofricial  Use 
Only”  makings,  but  records  in  Hie  or  storage 
need  not  be  retrieved  solely  for  that  purpose. 

B.  Disposal.  (1)  Nonrecord  copies  of  FOUO 
materials  may  be  destroyed  by  tearing  each 
copy  into  pieces  to  preclude  reconstructing, 
and  placing  them  in  regular  trash  containers. 
When  local  circumstances  or  experience 
indicates  that  this  destruction  method  is  not 
sufficiently  protective  of  FOUO  information, 
local  authorities  may  direct  other  methods 
but  give  due  consideration  to  the  additional 
expense  balanced  against  the  degree  of 
sensitivity  of  the  type  of  FOUO  information 
contained  in  the  records. 

(2)  Record  copies  of  FOUO  documents 
shall  be  disposed  of  in  accordance  with  the 
disposal  standards  established  under  44 
U.S.C.  chapter  33,  as  implemented  by 
Inspector  General  Defense  Manual  (IGDM) 
5015.2,*  "Records  Management  Program”. 

C.  Unauthorized  Disclosure.  The 
unauthorized  disclosure  of  FOUO  records 
does  not  constitute  as  unauthorized 
disclosure  of  DoD  information  classiHed  for 
security  purposes.  Appropriate 
administrative  action  shall  be  taken, 
however,  to  frx  responsibility  for 
unauthorized  disclosure  whenever  feasible, 
and  appropriate  disciplinary  action  shall  be 
taken  against  those  responsible. 

Unauthorized  disclosure  of  FOUO 
information  that  is  protected  by  the  Privacy 
Act  may  also  result  in  civil  and  criminal 
sanctions  against  responsible  persons.  The 
DoD  Component  that  originated  the  FOUO 
information  shall  be  informed  of  its 
unauthorized  disclosure. 

Appendix  B  to  Part  295 — Exemptions 

I.  General 

The  exemptions  listed  apply  to  categories 
of  records  that  may  be  withheld  in  whole  or 
in  part  from  public  disclosure,  unless 
otherwise  prescribed  by  law.  A  discretionary 
release  (see  also  §  295.5(e]  of  this  part)  to  one 
requester  may  preclude  the  withholding  of 
the  same  record  under  a  FOIA  exemption  if 
the  record  is  subsequently  requested  by 
someone  else.  In  applying  the  exemptions, 
the  identity  of  the  requester  and  the  purpose 
for  which  the  record  is  sought  are  irrelevant 
with  the  exception  that  an  exemption  may 
not  be  invoked  where  the  particular  interest 
to  be  protected  is  the  requester’s  interest.  The 
examples  provided  of  the  types  of  records 
that  may  be  exempted  from  release  are  not  at 
all  inclusive. 

II.  FOI.A  Exemptions 

A.  Exemption  (b)(1).  Those  properly  and 
currently  classified  in  the  interest  of  national 
defense  or  foreign  policy,  as  specihcally 
authorized  under  the  criteria  established  by 


*  Copies  may  be  obtained,  if  needed,  from  the 
Information  and  Operations  Support  Directorate, 
Publications  Management  Branch,  room  420, 400 
Army  Navy  Drive,  Arlington,  VA  22202-2884. 


executive  order  and  implemented  by 
regulations,  such  as  DoD  5200.1-R  *  (32  CFR 
part  159a),  “Information  Security  Program 
Regulation”.  Although  material  is  not 
classihed  at  the  time  of  the  FOIA  request,  a 
classification  review  may  be  undertaken  to 
determine  whether  the  information  should  be 
classihed.  The  procedures  in  DoD  5200.1-R, 
section  2-204f,  apply.  In  addition,  this 
exemption  shall  be  invoked  when  the 
following  situations  are  apparent; 

(1)  The  fact  of  the  existence  or 
nonexistence  of  a  record  would  itself  reveal 
classified  information.  In  this  situation,  the 
OIG  shall  neither  confirm  nor  deny  the 
existence  or  nonexistence  of  the  record  being 
requested.  A  “refusal  to  confirm  or  deny” 
response  will  be  used  consistently,  not  only 
when  a  record  exists,  but  also  when  a  record 
does  not  exist.  Otherwise,  the  pattern  of 
using  a  “no  record”  response  when  a  record 
does  not  exist  will  itself  disclose  national 
security  information. 

(2)  information  that  concerns  one  or  more 
of  the  classification  categories  established  by 
executive  order  and  DoD  5200.1-R  (32  CFR 
part  159a)  shall  be  classihed  if  its 
unauthorized  disclosure,  either  by  itself  or  in 
the  context  of  other  information,  reasonably 
could  be  expected  to  cause  damage  to  the 
national  security. 

B.  Exemption  (b)(2).  Those  related  solely  to 
the  internal  personnel  rules  and  practices  of 
DoD  or  the  OIG.  This  exemption  has  two 
profiles,  high  (b)(2)  and  low  (b)(2). 

(1)  Reco^s  qualifying  under  high  (b)(2)  are 
those  containing  or  constituting  statutes, 
rules,  regulations,  orders,  manuals,  directives, 
and  instructions  the  release  of  which  would 
allow  circumvention  of  these  records,  thereby 
substantially  hindering  the  effective 
performance  of  a  significant  function  of  the 
DoD  or  OIG.  Examples  include: 

(a)  Those  operating  rules,  guidelines,  and 
manuals,  for  DoD  and  OIG  investigators, 
inspectors,  auditors,  or  examiners  that  must 
remain  privileged  in  order  for  the  OIG  to 
fulfill  a  legal  requirement. 

(b)  Personnel  and  other  administrative 
matters,  such  as  examination  questions  and 
answers  used  in  training  courses  or  in  the 
determination  of  the  qualification  of 
candidates  for  employment,  entrance  on  duty, 
advancement  or  promotion. 

(c)  Computer  software  meeting  the 
standards  of  S  295.3(c)  of  this  part,  the 
release  of  which  would  allow  circumvention 
of  a  statute  or  DoD  rules,  regulations,  orders, 
manuals,  directives,  or  instructions.  In  this 
situation,  the  use  of  the  software  must  be 
closely  examined  to  ensure  a  circumvention 
possibility  exists. 

(2)  Records  qualifying  under  the  low  (b)(2) 
proHle  are  those  that  are  trivial  and 
housekeeping  in  nature  for  which  there  is  no 
legitimate  public  interest  or  benefit  to  be 
gained  by  release,  and  it  would  constitute  an 
administrative  burden  to  process  the  request 
in  order  to  disclose  the  records.  Examples 
include;  rules  of  personnel's  use  of  pairing 
facilities  or  regulation  of  lunch  hours. 


'  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service,  5285  Port 
Royal  Road,  Springheld.  VA  22161. 
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statements  of  policy  as  to  sick  leave,  and 
trivial  administrative  data  such  as  file 
numbers,  mall  routing  stamps,  initials,  data 
processing  notations,  brief  references  to 
previous  communications,  and  other  like 
administrative  markings. 

C.  Exemption  (b)(3).  Those  concn-ning 
matters  that  a  statute  specifically  exempts 
from  disclosure  by  terms  that  permit  no 
discretion  on  the  issue,  or  in  accordance  with 
criteria  established  by  that  statute  for 
withholding  or  referring  to  particular  types  of 
matters  to  be  rvithheld.  Examples  of  statutes 
are: 

(1)  National  Security  Agency  Act 
information  exemption.  Public  Law  86-36, 
section  6. 

(2)  Patent  Secrecy.  35  U.S.C.  181-188.  Any 
records  containing  information  relating  to 
inventions  that  are  the  subject  of  patent 
applicaUons  on  which  Patent  Secrecy  Orders 
have  been  issued. 

(3)  Restricted  Data  and  Formerly  Restricted 
Data.  42  U.S.C  2162. 

(4)  Communication  intelligence.  18  U.S.C. 
798. 

(5)  Authority  to  Withhold  from  Public 
Disclosure  Certain  Technical  Data.  10  U.S.C. 
130.  and  32  CFR  part  25a 

(6)  Confidentiality  of  Medical  Quality 
Records;  Qualified  Immunity  Participants,  10 
U.S.C  1102. 

(7)  niysical  Protection  of  Special  Nuclear 
Material:  Limitation  on  Dissemination  of 
Unclassified  Information,  10  U.S.C.  128. 

(8)  Protection  of  Intelligence  Sources  and 
Methods.  50  U.S.C.  403(d)(3). 

D.  Exemption  (b)(4):  Those  containing  trade 
secrets  or  commercial  or  Rnancial 
information  that  the  OIG  receives  from  a 
person  or  organization  outside  the 
Government  with  the  understanding  that  the 
information  or  record  will  be  retained  on  a 
privileged  or  conHdential  basis  in  accordance 
with  the  customary  handling  of  such  records. 
Records  within  the  exemption  must  contain 
trade  secrets,  or  commercial  or  financial 
records,  the  disclosure  of  which  is  likely  to 
cause  substantial  harm  to  the  competitive 
piosition  of  the  source  providing  the 
information;  impair  the  Government's  ability 
to  obtain  necessary  information  in  the  future; 
or  impair  some  other  legitimate  Government 
interest.  Examples  include: 

(1)  Commercial  or  financial  information 
received  in  confidence  in  connection  with 
loans,  bids,  contracts,  or  proposals,  as  well 
as  other  information  received  in  confidence 
or  privileged,  such  as  trade  secrets, 
inventions,  discoveries,  or  other  proprietary 
data.  See  also  32  CFR  part  286h,  "Release  of 
Acquisition-Related  Information". 

(2)  Statistical  data  and  commercial  or 
financial  information  concerning  contract 
performance,  income,  profits,  losses,  and 
expenditures,  if  offered  and  received  in 
confidence  from  a  contractor  or  potential 
contractor. 

(3)  Personal  statements  given  in  the  course 
of  inspections,  investigations,  or  audits,  when 
such  statements  are  received  in  confidence 
from  the  individual  and  retained  in 
confidence  because  they  reveal  trade  secrets 
or  commercial  or  Hnancial  information 
normally  considered  confidential  or 
privileged. 


(4)  Rnancial  data  provided  in  confidence 
by  private  employers  in  connection  with 
locality  wage  surveys  that  are  used  to  fix  and 
adjust  pay  schedules  applicable  to  the 
prevailing  wage  rate  of  employees  within  the 
Department  of  Defense. 

(5)  Scientific  and  manufacturing  processes 
or  developments  concerning  technical  or 
scientific  data  or  other  information  submitted 
with  an  application  for  a  research  grant,  or 
with  a  r^>ort  while  research  is  in  progress. 

(6)  Technical  or  scientihc  data  developed 
by  a  contractor  or  subcontractor  exclusively 
at  private  expense,  and  technical  or  scientific 
data  developed  in  part  with  federal  funds  and 
in  part  at  private  expense,  wherein  the 
contractor  or  subcontractor  has  retained 
legitimate  proprietary  interest  in  such  data  in 
accordance  with  title  10,  U.S.C.  2320-2321 
and  DoD  Federal  Acquisition  Regulation 
Supplement  (DFARS),  subpart  27.4  (see 
section  C.(5)  of  this  appendix). 

(7)  Computer  software  meeting  the 
conditions  of  §  295.3(c),  which  is  copyrighted 
under  the  Copyright  Act  of  1976  (17  U.S.C. 
106),  the  disclosure  of  which  would  have  an 
adverse  impact  on  the  potential  market  value 
of  a  copyrighted  work. 

E.  Exemption  (b)(5).  Except  as  provided  in 
subsections  (2)  through  (5),  below,  internal 
advice,  recommendations,  and  subjective 
evaluations,  as  contrasted  with  factual 
matters,  that  are  reflected  in  records 
pertaining  to  the  decision-making  process  of 
an  agency,  whether  within  or  among  agencies 
(as  defined  in  5  U.S.C.  552(e)).  DoD 
Components  or  OIG  components.  Also 
exempted  are  records  pertaining  to  attorney- 
client  privilege  and  the  attorney  work- 
product  privilege. 

(1)  Examples  include; 

(a)  The  nonfactual  portions  of  staff  papers, 
to  include  after  action-reports  and  situation 
reports  containing  staff  evaluations,  advice, 
opinions,  or  suggestions. 

(b)  Advice,  suggestions,  or  evaluations 
prepared  on  behalf  of  the  Department  of 
Defense  by  individual  consultants  or  by 
boards,  committees,  councils,  groups,  panels, 
conferences,  commissions,  task  forces,  or 
other  similar  groups  that  are  formed  for  the 
purpose  of  obtaining  advice  and 
recommendations. 

(c)  Those  non-factual  portions  or 
evaluations  by  DoD  or  OIG  Components 
personnel  of  contractors  and  their  products. 

(d)  Information  of  a  speculative,  tentative, 
or  evaluative  nature  of  such  matters  as 
proposed  plans  to  procure,  lease  or  otherwise 
acquire  and  dispose  of  materials,  real  estate, 
facilities  or  functions,  when  such  information 
would  provide  undue  or  unfair  competitive 
advantage  to  private  perscmal  interests  or 
would  impede  legitimate  Government 
functions. 

(e)  Trade  secret  or  other  confidential 
research  development,  or  commercial 
information  owned  by  the  Government, 
where  premature  release  is  likely  to  affect  the 
Government's  negotiating  position  or  other 
commercial  interests. 

(f)  Records  that  are  exchanged  among 
agency  personnel  within  and  among  DoD 
Components  or  agencies  as  part  of  the 
preparation  for  anticipated  administrative 
proceeding  by  an  agency  or  litigation  before 


any  FederaL  state,  or  military  court,  as  well 
as  records  that  qualify  for  the  attorney-client 
privilege. 

(g)  lliose  portions  of  official  reports  of 
inspection,  reports  of  the  Inspector  General, 
audits,  investigations,  or  surveys  pertaining 
to  safety,  security,  or  the  internal 
management  administration,  or  operation  of 
one  or  more  DoD  Components,  when  these 
records  have  traditionally  been  treated  by 
the  courts  as  privileged  against  disclosure  in 
litigation. 

(h)  Computer  software  meeting  the 
standards  of  §  2953(c).  which  is  deliberative 
in  nature,  the  disclosure  of  which  would 
inhibit  or  chill  the  decision-making  process. 

In  this  situation,  the  use  of  software  must  be 
closely  examined  to  ensure  its  deliberative 
nature. 

(i)  Planning,  programming,  and  budgetary 
information  which  is  involved  in  the  defense 
planning  and  resource  allocation  process. 

(2)  If  any  such  intra  or  interagency  record 
or  reasonably  segregable  portion  of  such 
record  hypothetically  would  be  made 
available  routinely  through  the  "discovery 
process"  in  the  course  of  litigation  with  the 
agency,  i.e.,  the  process  by  which  litigants 
obtain  information  from  each  other  that  is 
relevant  to  the  issues  in  a  trial  or  hearing, 
then  it  should  not  be  withheld  horn  the 
general  public  even  though  discovery  has  not 
been  sought  in  actual  litigatioa  If.  however, 
the  information  hypothetically  would  only  be 
made  available  through  the  discovery  process 
by  special  order  of  the  court  based  on  the 
particular  needs  of  a  litigant,  balanced 
against  the  interests  of  the  agency  in 
maintaining  its  confidentiality,  then  the 
record  or  document  need  not  be  made 
available  under  this  part.  Consult  with  legal 
counsel  to  determine  whether  exemption  5 
material  would  be  routinely  made  available 
through  the  discovery  process. 

(3)  Intra  or  interagency  memoranda  or 
letters  that  are  factual,  or  those  reasonably 
segregable  portions  that  are  factual,  are 
routinely  made  available  through 
"discovery,"  and  shall  be  made  available  to  a 
requester,  unless  the  factual  material  is 
otherwise  exempt  from  release,  inextricably 
intertwined  with  the  exempt  information,  so 
fragmented  as  to  be  uninformative,  or  so 
redundant  of  information  already  available  to 
the  requester  as  to  provide  no  new 
substantive  information. 

(4)  A  direction  or  order  from  a  superior  to  a 
subordinate,  though  contained  in  an  internal 
communication,  generally  cannot  be  withheld 
from  a  requester  if  it  constitutes  policy 
guidance  or  a  decision,  as  distinguished  from 
a  discussion  of  preliminary  matters  or  a 
request  for  information  or  advice  that  would 
compromise  the  decision-making  process. 

(5)  An  internal  communication  concerning 
a  decision  that  subsequently  has  been  made 
a  matter  of  public  record  must  be  made 
available  to  a  requester  when  the  rationale 
for  the  decision  is  expressly  adopted  or 
incorporated  by  reference  in  the  record 
containing  the  decision. 

F.  Exemption  (b)(6).  Information  in 
personnel  and  medical  files,  as  well  as 
similar  personal  information  in  other  files, 
that,  if  disclosed  to  the  requester  would  result 
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in  a  clearly  unwarranted  invasion  of  personal 
privacy.  Release  of  information  about  an 
individual  contained  in  a  Privacy  Act  System 
of  records  would  constitute  a  clearly 
unwarranted  invasion  of  privacy  is 
prohibited,  and  could  subject  the  releaser  to 
civil  and  criminal  penalti^ 

'  (1)  Examples  of  other  files  containing 
personal  information  similar  to  that 
contained  in  personnel  and  medical  files 
include; 

(a)  Those  compiled  to  evaluate  or 
adjudicate  the  suitability  of  candidates  for 
civilian  employment  or  membership  in  the 
Armed  Forces,  and  the  eligibility  of 
individuals  (civilian,  military,  or  contractor 
employees)  for  security  clearances,  or  for 
access  to  particularly  sensitive  classified 
information. 

(b)  Files  containing  reports,  records,  and 
other  material  pertaining  to  personnel 
matters  in  whi^  administrative  action, 
including  disciplinary  action,  may  be  taken. 

(2)  Home  addresses  are  normally  not 
releasable  without  the  consent  of  the 
individuals  concerned.  In  addition,  the 
release  of  lists  of  DoD  military  and  civilian 
personnel's  names  and  duty  addresses  who 
are  assigned  to  units  that  are  sensitive, 
routinely  deployable,  or  stationed  in  foreign 
territories  can  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(a)  Privacy  interest.  A  privacy  interest  may 
exist  in  personal  information  even  though  the 
information  has  been  disclosed  at  some  place 
and  time.  If  personal  information  is  not  ^ely 
available  from  sources  other  than  the  Federal 
Government,  a  privacy  interest  exists  in  its 
nondisclosiue.  The  fact  that  the  Federal 
Government  expended  funds  to  prepare, 
index  and  maintain  records  on  personal 
information,  and  the  fact  that  a  requester 
invokes  FOIA  to  obtain  these  records 
indicates  the  information  is  not  freely 
available. 

(b)  Published  telephone  directories, 
organizational  charts,  rosters  and  similar 
materials  for  personnel  assigned  to  units  that 
are  sensitive,  routinely  deployable,  or 
stationed  in  foreign  territories  are 
withholdable  under  this  exemption. 

(3)  This  exemption  shall  not  be  used  in  an 
attempt  to  protect  the  privacy  of  a  deceased 
person,  but  it  may  be  used  to  protect  the 
privacy  of  the  deceased  person's  family. 

(4)  Individuals'  personnel,  medical,  or 
similar  file  may  be  withheld  from  them  or 
their  designated  legal  representative  only  to 
the  extent  consistent  with  DoD  Directive 
5400.11  (32  CFR  part  286a). 

(5)  A  clearly  unwarranted  invasion  of  the 
privacy  of  the  persons  identified  in  a 
personnel,  medical  or  similar  record  may 
constitute  a  basis  for  deleting  those 
reasonably  segregable  portions  of  that 
record,  even  when  providing  it  to  the  subject 
of  the  record.  When  withholding  personal 
information  from  the  subject  of  the  record, 
legal  counsel  should  first  be  consulted. 

G.  Exemption  (b)(7).  Records  or 
information  compiled  for  law  enforcement 
pui  poses;  i.e..  civil,  criminal,  or  military  law, 
including  the  implementation  of  executive 
orders  or  regulations  issued  pursuant  to  law. 
This  exemption  may  be  invoked  to  prevent 
disclosure  of  documents  not  originally 


created  for,  but  later  gathered  for  law 
enforcement  purposes. 

(1)  This  exemption  applies,  however,  only 
to  the  extent  that  production  of  such  law 
enforcement  records  or  information  could 
result  in  the  following: 

(a)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings. 

(b)  Would  deprive  a  person  of  the  i^t  to  a 
fair  trial  or  to  an  impartial  adjudication. 

(c)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy  of  a  living  persoa  including 
surviving  family  members  of  an  individual 
identified  in  such  a  record. 

(1)  This  exemption  also  applies  when  the 
fact  of  the  existence  or  nonexistence  of  a 
responsive  record  would  itself  reveal 
personally  private  information  and  the  public 
interest  in  disclosure  is  not  sufficient  to 
outweigh  the  privacy  interest.  In  this 
situation,  the  OIG  shall  neither  confirm  nor 
deny  the  existence  or  nonexistence  of  the 
record  being  requested. 

(ii)  A  “refusal  to  confirm  or  deny”  response 
must  be  used  consislently,  not  only  when  a 
record  exists,  but  also  when  a  record  does 
not  exist  Otherwise,  the  pattern  of  using  a 
“no  records”  response  when  a  record  does 
not  exist  and  a  “refusal  to  confirm  or  deny” 
when  a  record  does  exist  will  itself  disclose 
personally  private  information. 

(iii)  Refusal  to  confirm  or  deny  should  not 
be  used  when  (1)  the  person  whose  personal 
privacy  is  in  jeopardy  has  provided  the 
requester  with  a  waiver  of  his  or  her  privacy 
rights;  or  (2)  the  person  whose  personal 
privacy  is  in  jeopardy  is  deceased,  and  the 
OIG  is  aware  of  that  fact 

(d)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential  source, 
including  a  source  within  the  Department  of 
Defense,  a  State,  local,  or  foreign  agency  or 
authority,  or  any  private  institution  which 
furnishes  the  information  on  a  confidential 
basis. 

(e)  Could  disclose  information  furnished 
from  a  confidential  source  and  obtained  by  a 
criminal  law  enforcement  authority  in  a 
criminal  investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation. 

(f)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected  to 
risk  circumvention  of  the  law. 

(g)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of  any 
individual. 

(2)  Examples  include: 

(a)  Statements  of  witnesses  and  other 
material  developed  during  the  course  of  the 
investigation  and  all  materials  prepared  in 
connection  with  related  government  litigation 
or  adjudicative  proceedings. 

(b)  The  identity  of  firms  or  individuals 
being  investigated  for  alleged  irregularities 
involving  contracting  with  Department  of 
Defense  when  no  indictment  has  been 
obtained  nor  any  civil  action  filed  against 
them  by  the  United  States. 

(c)  Information  obtained  in  confidence, 
expressed  or  implied,  in  the  course  of  a 


criminal  investigation  by  a  criminal  law 
enforcement  agency  or  office  within  a  DoD 
Component,  or  a  lawful  national  security 
intelligence  investigation  conducted  by  an 
authorized  agency  or  office  within  a  DoD 
Component.  National  security  intelligence 
investigations  include  background  security 
investigations  and  those  investigations 
conducted  fw  the  purpose  of  obtaining 
afiirmative  or  counterintelligence 
information. 

(3)  The  right  of  individual  litigants  to 
investigative  records  currently  available  by 
law  (such  as,  the  Jencks  Act  18  U.S.C.  3500) 
is  not  diminished. 

(4)  When  the  subject  of  an  investigative 
record  is  the  requester  of  the  record,  it  may 
be  withheld  only  as  authorized  by  DoD 
Directive  5400.11  (32  CFR  part  288a). 

(5)  Exclusions.  Excluded  from  the  above 
exemptions  are  the  following  two  situaUons 
as  applicable  to  the  Department  of  Defense 
and  the  OIG; 

(a)  Whenever  a  request  is  made  which 
involves  access  to  records  or  information 
compiled  for  law  enforcement  purposes,  and 
the  investigation  or  proceeding  involves 
possible  violation  of  criminal  law  where 
there  is  reason  to  believe  that  the  subject  of 
the  investigation  or  proceeding  is  unaware  of 
its  pendency,  and  the  disclosure  of  the 
existence  of  the  records  could  reasonably  be 
expected  to  interfere  with  enforcement 
proceedings,  the  OIG  may,  during  only  such 
times  as  that  circumstance  continues,  treat 
the  records  or  information  as  not  subject  to 
the  FOIA.  In  such  situation,  the  response  to 
the  requesters  will  state  that  no  records  were 
found. 

(b)  Whenever  informant  records 
maintained  by  a  criminal  law  enforcement 
organization  within  the  OIG  under  the 
informant’s  name  or  personal  identifier  are 
requested  by  a  third  party  using  the 
informant's  name  or  personal  identifier,  the 
OIG  may  treat  the  records  as  not  subject  to 
the  FOIA,  unless  the  informant’s  status  as  an 
informant  has  been  officially  confirmed.  If  it 
is  determined  that  the  records  are  subject  to 
exemption  (b)(7),  the  response  to  the 
requester  will  state  that  no  records  were 
found. 

H.  Exemption  (b)(8).  Those  contained  in  or 
related  to  examination,  operation  or 
condition  reports  prepared  by,  on  behalf  of, 
or  for  the  use  of  any  agency  responsible  for 
the  regulation  or  supervision  of  financial 
institutions. 

I.  Exemption  (b)(9):  Those  containing 
geological  and  geophysical  information  and 
data  (including  maps)  concemiitg  wells. 

Dated  August  2, 1991. 

1..M.  Bynum, 

A  Itemote  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  91-18776  Filed  8-8-91;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
[CGD1  91-074] 

Special  Local  Regulation:  New  York 
National  Championship  Race,  New 
York,  NY 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  a  special  local  regulation  for 
the  New  York  National  Championship 
Race.  The  event,  sponsored  by  Offshore 
Professional  Tour,  Inc.,  is  scheduled  to 
take  place  on  Sunday,  October  6th,  1991. 
Closure  of  the  lower  Hudson  River  from 
Battery  Park  to  the  George  Washington 
Bridge  is  needed  to  protect  the  boating 
public  from  the  hazards  associated  with 
high  speed  powerboat  racing  in  confined 
waters. 

dates:  Comments  must  be  received  on 
or  before  September  15th,  1991. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander,  Coast  Guard 
Group  New  York,  Bldg.  109,  Governors 
Island,  New  York,  NY  10004-5096.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  Waterways  Management  Office, 
Bldg.  109,  Governors  Island,  New  York. 
Normal  Office  hours  are  between  8  am 
and  4:30  pm,  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (junior  grade)  C.W.  Jennings, 
Waterways  Management  Officer,  Coast 
Guard  Group  New  York  (212)  668-7933. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGDl  91-074)  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  The  regulations  may  be 
changed  in  light  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  ''pportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 


Drafting  Information 

The  drafters  of  this  notice  are  LTJG 
C.W.  Jennings,  project  officer.  Coast 
Guard  Group  New  York,  and  LT  J.B. 
Gately,  project  attorney.  First  Coast 
Guard  Director  Legal  Division. 

Discussion  of  Proposed  Regulations 

On  March  1, 1991  the  sponsor. 
Offshore  Professional  Tour,  submitted  a 
request  to  hold  an  offshore  powerboat 
race  on  the  Hudson  River,  alongside 
Manhattan.  This  event  will  include  up  to 
40  powerboats  competing  on  an  oval 
course  for  150  miles  at  speeds 
approaching  100  m.p.h.  Due  to  the  type 
of  race,  the  speed  at  which  the 
participants  will  be  moving,  and  the 
type  of  watercraft  involved  it  is  believed 
that  the  river  will  have  to  be  closed  to 
all  other  traffic  for  the  duration  of  the 
event.  This  closure  will  include  all 
waters  of  the  Hudson  River  south  of  the 
George  Washington  Bridge  and  north  of 
Battery  Park.  This  action  is  needed  to 
protect  the  maritime  community  from 
the  hazards  associated  with  this  race. 
Environmental  impact  of  this  event  is 
expected  to  be  minimal.  Risks 
associated  with  this  event  are  expected 
to  pose  no  threat  to  environmentally 
sensitive  areas. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsigniticant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  is  due  to  the  limited 
duration  of  the  race,  the  extensive 
advisories  that  have  been  and  will  be 
made  to  the  affected  maritime 
community,  and  the  fact  that  the  event 
is  taking  place  on  a  Sunday  afternoon 
which  is  normally  a  very  light  volume 
day  for  commercial  marine  traffic.  Since 
the  impact  of  this  proposal  is  expected 
to  be  minimal,  the  Coast  Guard  certifies 
that,  if  adopted,  it  will  not  have  a 
signiticant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  100 
of  title  33,  Code  of  Federal  Regulations 
as  follows. 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  1233: 49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35  T1074  is 
added  to  read  as  follows: 

§  100.35-T1074  New  York  National 
Championship  Race. 

(a)  Regulated  area.  The  regulated  area 
includes  all  waters  of  the  Lower  Hudson 
River  south  of  the  George  Washington 
Bridge  and  north  of  a  line  drawn 
between  Battery  Park,  Manhattan  and 
the  southernmost  slip  of  the  Central 
Railroad,  Jersey  City  Station  in  Liberty 
State  Park,  described  by  the  following 
points: 

Commencing 
SW  Latitude  40  41.8  N 

Longitude  074  02.3  W  then  East  to 
SE  Latitude  40  41.8  N 

Longitude  074  01.0  W  then  Northeast  to 
NE  Latitude  40  49.5  N 

Longitude  073  57.4  W  then  Northwest  to 
NW  Latitude  40  51.0  N 

Longitude  074  00.0  W  then  Southwest  to  the 
origin. 

(b)  Special  local  regulations.  (1) 
Commander,  Coast  Guard  Group  New 
York  reserves  the  right  to  delay,  modify 
or  cancel  the  race  as  conditions  or 
circumstances  require. 

(2)  No  person  or  vessel  may  enter, 
transit,  or  remain  in  the  regulated  area 
during  the  effective  period  of  regulation 
unless  participating  in  the  event  or  as 
authorized  by  the  sponsor  or  Coast 
Guard  patrol  commander.  The  Coast 
Guard  patrol  commander  will  attempt  to 
minimize  any  delays  for  commercial 
vessels  transiting  the  area  and  will  be 
monitoring  channel  16  VHF. 

(3)  Vessels  less  than  20  meters  in 
length  may  transit  the  regulated  area  if 
escorted  by  official  regatta  patrol 
vessels  specified  in  paragraph  (b)(5)  of 
this  section. 

(4)  Unless  otherwise  directed  by  the 
Coast  Guard  patrol  commander, 
transiting  vessels  shall:  Proceed  at  no 
wake  speeds;  remain  clear  of  the  race 
course  area  as  marked  by  the  sponsor 
provided  buoys:  not  interfere  with  races 
or  make  stops;  and  keep  to  the  western 
edge  of  the  Hudson  River. 

(5)  Official  patrol  vessels  include 
Coast  Guard  and  Coast  Guard  Auxiliary 
vessels  and  other  vessel  so  designated 
by  the  regatta  sponsor  or  Coast  Guard 
patrol  personnel. 

(6)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  U.S. 

Coast  Guard  patrol  personnel.  Upon 
hearing  five  or  more  blasts  from  a  U.S. 
Coast  Guard  vessel,  the  operator  of  a 
vessel  shall  stop  immediately  and 
proceed  as  directed.  U.S.  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
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Guard.  Members  of  the  Coast  Guard 
Auxiliary  may  be  present  to  inform 
vessel  operators  of  this  regulation  and 
other  applicable  laws. 

(7)  The  sponsor  shall  be  responsible 
for  proper  marking  of  the  course  within 
the  regulated  area  and  adequately 
marking  the  boundaries  of  the  spectator 
area.  Ail  turn  and  spectator  area  buoys 
shall  be  established  in  a  position 
agreeable  to  the  Coast  Guard  Patrol 
Commander  not  later  than  one  hour 
prior  to  the  start  of  the  event.  All  buoys 
marking  the  course  and  spectator  area 
must  be  removed  not  later  than  one  hour 
after  completion  of  the  event. 


(8)  The  sponsor  shall  be  required  to 
provide  no  less  than  (6)  six  vessels  for 
spectator  control  and  to  secure  the  race 
area.  If  insufficient  sponsor  provided 
vessels  are  controlling  the  event,  the 
Coast  Guard  patrol  commander  may 
terminate  the  event.  These  vessels  shall 
be  on  scene  no  later  than  one  hour  prior 
to  the  start  of  the  event. 

(9)  In  the  event  of  an  emergency  or  as 
directed  by  the  Coast  Guard  patrol 
commander,  the  sponsor  shall  dismantle 
the  race  course  to  allow  the  passage  of 
any  U.S.  Government  vessel  or  any 
other  designated  emergency  vessel.  At 
the  discretion  of  the  patrol  commander, 
any  violation  of  the  provisions 


contained  within  this  regulation  shall  be 
sufficient  grounds  to  terminate  the 
event. 

(c)  Effective  period.  These  regulations, 
if  adopted,  will  be  effective  from  11  a.m. 
through  4  p.m.  on  October  6th,  1991.  In 
case  of  inclement  weather,  this 
regulation,  if  adopted,  will  be  effective 
from  11  a.m.  through  4  pjn.  on  October 
7th  1991. 

Dated:  August  S.  1991. 

K.W.  Thompson, 

Captain,  US.  Coast  Guard,  Acting 
Commander,  First  Coast  Guard  District 
[FR  Doc.  91-18846  Filed  8-8-91;  8:45  am) 

SaLNIQ  COOE  4eM-14-« 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agerx^y  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Assessment  of  Fees  for  Dairy  Import 
Licenses 

agency:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Notice  of  the  fee  for  dairy 
import  licenses  for  the  1992  quota  year. 

summary:  This  notice  announces  that 
the  fee  to  be  charged  for  the  1992  quota 
year  for  each  license  issued  to  a  person 
or  firm  by  the  Department  of  Agriculture 
authorizing  the  importation  of  certain 
dairy  articles  which  are  subject  to 
quotas  proclaimed  under  the  authority 
of  section  22  of  the  Agricultural 
Adjustment  Act  of  1933,  as  amended, 
will  be  $75.00. 

EFFEcnvE  date:  January  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  P.  Warsack,  Import  Quota 
Manager,  Import  Policy  and  Trade 
Analysis  Division,  room  5531-South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250-1000 
or  telephone  at  (202)  447-2916. 
SUPPLEMENTARY  INFORMATION: 
Regulations  promulgated  by  the 
Department  of  Agriculture  and  codihed 
at  7  CFR  6.20-6.34  provide  for  the 
issuance  of  licenses  to  importers  of 
certain  dairy  articles  which  are  subject 
to  quotas  proclaimed  by  the  President 
pursuant  to  section  22  of  the 
Agricultural  Adjustment  Act  of  1933,  as 
amended  (7  U.S.C.  624).  Those  dairy 
articles  may  only  be  entered  into  the 
United  States  by  or  for  the  account  of  a 
person  or  firm  to  whom  such  licenses 
have  been  issued  and  only  in 
accordance  with  the  terms  and 
conditions  of  such  licenses  and  the 
regulations. 

The  licenses  are  issued  on  a  calendar 
year  basis,  and  each  license  authorizes 
the  license  holder  to  import  a  speciHed 
quantity  and  type  of  dairy  article  from  a 


speciSed  country.  The  use  of  licenses  by 
the  license  holder  to  import  dairy 
articles  is  monitored  by  the  Import 
Quota  Manager,  Import  Licensing 
Group,  Import  Policy  and  Trade 
Analysis  Division,  Foreign  Agricultural 
Service,  U.S.  Department  of  Agriculture 
(the  “Licensing  Authority”)  and  the  U.S. 
Customs  Service. 

Regulations  at  7  CFR  6.33(a)  provide 
that  a  fee  will  be  charged  for  each 
license  issued  to  a  person  or  firm  by  the 
Licensing  Authority  in  order  to 
reimburse  the  Department  of  Agriculture 
for  the  costs  of  administering  the 
licensing  system  under  this  regulation. 
The  fee  is  to  be  based  upon  the  total 
cost  to  the  Department  of  Agriculture  of 
administering  the  licensing  system 
during  the  calendar  year  preceding  the 
year  for  which  the  fee  is  to  be  charged, 
divided  by  the  average  number  of 
licenses  issued  per  year  for  the  three 
years  preceding  the  year  for  which  the 
fee  is  to  be  assessed. 

Regulations  at  7  CFR  6.33(b)  provide 
that  the  Licensing  Authority  will 
annoimce  the  annual  fee  for  each  license 
and  that  such  fee  will  be  set  out  in  a 
notice  to  be  filed  with  the  Federal 
Register.  Accordingly,  this  notice  sets 
out  the  fee  for  the  licenses  to  be  issued 
for  the  1992  calendar  year. 

Notice 

The  total  cost  to  the  Department  of 
Agriculture  of  administering  the 
licensing  system  during  1991  has  been 
determined  to  be  $284,791.  Of  this 
amount  $163,541  represents  the  cost  of 
the  staff  and  supervisory  hours  devoted 
directly  to  administering  the  licensing 
system  during  1991  (total  personnel 
costs  for  the  Import  Licensing  Group  of 
the  Foreign  Agricultural  Service  equaled 
$132,851;  a  proportionate  share  of  the 
supervisory  costs  devoted  directly  to 
administering  the  licensing  system 
equaled  $30,690);  $46,000  represents  the 
cost  of  the  computer  on-line  entry 
system  used  to  monitor  the  use  of 
licenses  during  1991;  and  $75,250 
represents  other  miscellaneous  costs, 
including  travel,  postage,  and  an  in- 
house  computer  system  and  contractor. 
The  average  number  of  licenses  issued 
per  year  for  the  three  years  immediately 
preceding  1992  has  been  determined  to 
be  3,786.  Accordingly,  notice  is  hereby 
given  that  the  fee  for  each  license  issued 
to  a  person  or  firm  for  the  1991  calendar 
year,  in  accordance  with  the  regulations 


codified  at  7  CFR  6.20-6.34,  will  be 
$75.00  per  license. 

Issued  at  Washington,  DC  the  6th  day  of' 
August  1991. 

Richard  P.  Warsack. 

Licensing  A  uthority. 

(FR  Doc.  91-18996  Filed  8-8-91;  8:45  am) 
BILUNQ  CODE  3410-1(Mi 


Forest  Service 

New  World  Project,  Gold/Copper/ 
Silver  Mine,  Galiatin  Nationai  Forest, 
Park  County,  MT 

agency:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service,  Gallatin 
National  Forest  (CNF),  in  conjunction 
with  Montana's  Department  of  State 
Lands  (DSL),  will  prepare  an 
environmental  impact  statement  (EIS) 
for  a  proposal  to  permit  the  development 
of  the  New  World  Project.  The  New 
World  Project,  a  gold,  copper,  and  silver 
mine  proposed  by  Crown  Butte  Mines, 
Inc.  and  Noranda  Minerals  Corporation, 
is  located  about  3  miles  north  of  Cooke 
City,  Montana.  The  proposed  plan  of 
operations  was  submitted  on  November 
15, 1990  pursuant  to  the  Forest  Service 
locatable  mineral  regulations  36  CFR 
part  228,  chapter  II,  subpart  A,  and  to 
the  State  of  Montana  Metal  Mine 
Reclamation  Act  title  82,  chapter  4,  part 
3.  MCA. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  to  David  P.  Garber,  Forest 
Supervisor,  Gallatin  National  Forest, 

P.O.  Box  130,  Bozeman,  Montana  59771. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherm  Sollid,  Geologist,  Gallatin 
National  Forest,  P.O.  Box  130,  Bozeman, 
Montana  59771,  telephone  406-587-6709. 
SUPPLEMENTARY  INFORMATION:  The  New 
World  Project  was  submitted  by  Crown 
Butte  Mines  and  Noranda  Minerals  on 
November  15, 1990  in  their  Proposed 
Plan  of  Operations,  would  consist  of  a 
1000  ton-per-day  mine  and  mill  complex. 
The  ore  would  be  mined  from  an 
underground  mine  and  from  two  open- 
pits.  Ore  would  be  crushed  and 
conveyed  to  a  mill  in  the  Fisher  Creek 
drainage.  Ore  would  be  ground  at  the 
mill  and  the  gold,  cooper,  and  silver 
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concentrated  by  conventional  froth 
flotation  and  tailings  leach  methods. 
Tailings  from  the  mill  process  would  be 
conveyed  through  a  pipeline  to  the 
tailings  disposal  impoundment  located 
less  than  Vi  mile  upstream  from  the  mill 
in  Fisher  Creek.  Concentrates  from  the 
mill  would  be  shipped  by  truck  to  Cody, 
Wyoming  and  then  by  train  to  a  smelter. 
The  project  would  require  construction 
of  about  68  miles  of  69kV  transmission 
powerline  from  Cody,  Wyoming  to 
Cooke  City,  Montana.  The  mine  life  is 
estimated  to  be  12-15  years  with  a 
workforce  of  approximately  150  people. 
The  companies  have  developed  a 
reclamation  plan  to  rehabilitate  all 
disburbed  areas  following  construction, 
opeation,  and  mine  closure. 

The  Gallatin  Forest  Supervisor  and 
the  Shoshone  Forest  Supervisor  are  the 
responsible  officials  for  the  Forest 
Service  action  related  to  this  project.  In 
addition  to  the  Montana  Department  of 
State  Lands,  cooperating  agencies  that 
have  been  identified  at  this  time  are  the 
Bureau  of  Land  Management,  the  Army 
Corps  of  Engineers,  the  Montana 
Department  of  Health  and 
Environmental  Sciences,  and  the 
Wyoming  Public  Service  Commission. 

Governmental  agencies  and  the  public 
who  may  be  interested  in  or  affected  by 
the  proposal  are  invited  to  participate  in 
the  scoping  process. 

The  scoping  process  is  designed  to 
obtain  input  to  identify  potential  issues 
related  to  the  proposed  project.  The 
Forest  Service,  in  conjunction  with  the 
Montana  Department  of  State  Lands, 
will  hold  a  public  scoping  meeting  on 
Wednesday,  August  14, 1991  at  the 
Range  Riders  Lodge  in  Silver  Gate, 
Montana  at  10  a.m.  Additional  scoping 
meetings  are  planned  for  Livingston, 
Montana  and  Cody,  Wyoming  at  a  later 
date.  The  dates  of  these  scoping 
meetings  will  be  published  in 
appropriate  local  newspapers. 

The  EIS  will  consider  a  range  of 
alternatives  based  on  the  issues, 
concerns  and  opportunities  associated 
with  the  project.  The  estimated  date  for 
issuance  of  the  draft  environmental 
impact  statement  is  June,  1992.  A  public 
meeting  will  be  held  in  conjunction  with 
the  issuance  of  the  draft  environmental 
impact  statement.  The  Rnal  impact 
statement  is  expected  to  be  available  in 
October,  1992.  The  comment  period  on 
the  draft  environmental  impact 
statement  will  be  45  days  from  the  date 
the  Environmental  Protection  Agency 
publishes  the  notice  of  availability  in  the 
Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 


related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Carp. 
v.  NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  Wisconsin 
Heritage,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  Uie  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  speciHc 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

Dated:  August  1, 1991. 

David  P.  Garber, 

Forest  Supervisor,  Gallatin  Natianal  Forest. 
(FR  Doc.  91-18917  Filed  8-6-91;  8:45  am) 
BILUNO  CODE  3410-1 1-M 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[Docket  33-91] 

Foreign-Trade  Zone  125 — South  Bend, 
IN;  Application  for  Subzone; 
Coachmen  Company  Recreational 
Vehicle  Plant;  Extension  of  Public 
Comment 

The  comment  period  for  the  above 
case,  requesting  special-purpose 
subzone  status  for  a  propose  compant 
recreational  vehicle  (RV)  assembly 
operation  at  the  plant  of  Coachmen 
Recreational  Vehicle  Company  located 
in  Middlebury,  Indiana  (56  FR  28370,  6/ 


20/91),  is  extended  to  August  30, 1991,  to 
allow  interested  parties  additional  time 
in  which  to  comment  on  the  proposal. 

Comments  in  writing  are  invited 
during  this  period.  Submissions  should 
include  5  copies.  Material  submitted  will 
be  available  at:  O^ice  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  room 
3716, 14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  August  5, 1991. 

John  ).  Da  Ponte,  )r„ 

Executive  Secretary. 

(FR  Doc.  91-18988  Filed  8-8-91;  8:45  am) 
BILUNO  CODE  3610-08-41 


(Docket  43-91) 

Foreign-Trade  Zone  92--Harri8on  Co. 
MS;  Application  for  Expansion  and 
Application  for  Subzone,  Avondale 
Shipyard 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Gulfport/Biloxi 
Foreign-Trade  Zone,  Inc.,  grantee  of  FTZ 
92,  requesting  authority  to  expand  its 
zone  in  Harrison  County,  Mississippi, 
within  the  Gulfyort  Customs  port  of 
entry,  and  requesting  special-purpose 
subzone  status  at  the  shipyard  of 
Avondale  Enterprises,  Inc.,  located  in 
Harrison  County.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
emended  (19  U.S.C.  81a-81u).  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  July  16, 
1991. 

FTZ  92  was  approved  on  November  4, 
1983  (Board  Order  232, 48  FR  52107, 11/ 
16/83),  and  currently  covers  4  sites  in 
Harrison  County,  Mississippi:  Site  1 — 5 
acres  within  the  Port  of  Gulfport 
Complex;  Site  2 — 99  acres  at  the 
Gulfyort/Biloxi  Regional  Airport;  Site 
3 — 97  acres  within  the  Bernard  Bayou 
Industrial  Park:  and  Site  4 — 27  acres 
within  the  Long  Beach  Industrial  Park. 

The  grantee  now  requests  authority  to 
expand  all  four  of  its  general-purpose 
zone  sites  to  include  the  larger  projects 
of  which  they  are  a  part.  Site  1  would 
cover  the  entire  167-acre  Port  of  Gulfport 
complex  located  on  Highway  90  and 
30th  Avenue  in  Gulfport.  Site  2  would 
involve  a  717-acre  industrial  area  within 
the  regional  airport  at  14035  Airport 
Road,  Gulfport.  Site  3  would  cover  the 
Bernard  Bayou  Industrial  Park  (2,501 
acres)  1  mile  north  of  Gulfport.  Site  4 
would  involve  the  entire  Long  Beach 
Industrial  Park  (484  acres)  5  miles  west 
of  Gul^ort  between  Espy  Avenue  and 
Beat  Line  Road.  No  manufacturing 
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authority  is  being  sought  for  the  general- 
purpose  zone  sites.  Such  requests  would 
be  made  to  the  Board  on  a  case-by-case 
basis. 

The  proposed  subzone  for  the 
Avondale  shipyard  (122  acres)  is  located 
at  13301  Industrial  ^away  Road  at  the 
Bernard  Bayou  Industrial  Park.  The 
facility  is  used  for  the  construction, 
repair  and  conversion  of  commercial 
and  military  vessels  for  domestic  and 
international  customers.  Foreign 
components  used  by  the  company 
include  clutches,  compressors,  depth 
sounders,  diesel  engines,  electric 
motors,  gate  valves,  generators,  hatch 
covers  and  hydraulic  lifts.  While  there  is 
no  indicated  use  of  foreign  steel  mill 
products,  the  applicant  is  aware  that 
Board  decisions  on  shipyard  cases  have 
included  a  standard  restriction  requiring 
the  payment  of  full  duties  on  such 
products. 

Zone  procedures  will  help  Avondale 
reduce  production  costs  on  its  current 
orders  and  compete  internationally  for 
new  contracts.  Most  of  the  foreign 
components  are  subject  to  Customs 
duties,  which  range  from  2  to  8  percent, 
while  the  finished  products,  as 
oceangoing  vessels,  are  duty  fi-ee. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  John  J.  Da  Ponte. 
Jr.  (Chairman),  Director,  Foreign-Trade 
Zones  Stafi,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
David  L  Willette,  District  Director,  U.S. 
Customs  Service,  South  Central  Region, 
150  North  Royal,  Mobile,  Alabama 
36602;  and.  Colonel  Michael  F.  Thuss, 
District  Engineer,  U.S.  Army  Engineer 
District  Mobile,  P.0.  Box  2288,  Mobile, 
Alabama  36628-0001. 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  fiom 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  September  20, 
1991, 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

Port  Director’s  Office,  U.S.  Customs 
Service,  One  Government  Maza 
Building,  Cul^rt  Mississippi  39502. 
O^ice  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Comiuerce,  14th  & 
Pennsylvania  Avenue,  NW.,  room 
3716.  Washington,  DC  20230. 


Dated:  August  1, 1991. 

John ).  Da  Poots,  )r.. 

Executive  Secretary. 

[FR  Doa  91-18990  Filed  6-8-91;  8:45  am] 
sauNQ  coos  ssio-os-<i 


[Docket  18-911 

Foreign-Trade  Stibzone  76A,  Nissan 
Auto/Truck  Plant  Smyrna,  TN, 
Application  for  Expansion;  Extension 
of  Public  Comment  Period 

The  comment  period  for  the  above 
case,  requesting  authority  to  expand  the 
subzone  and  the  scope  of  manufacturing 
authority  for  Foreign-Trade  Subzone 
78A  of  Nissan  Motor  Manufacturing 
Corporation  U.S.A.  (56  FR  16067, 4/19/ 
91),  is  further  extended  to  September  25, 
1991,  to  allow  interested  parties 
additional  time  in  which  to  comment  on 
the  proposal. 

Comments  in  writing  are  invited 
during  this  period.  Submissions  should 
include  5  copies.  Material  submitted  will 
be  available  at:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  room 
3716, 14th  &  Pennsylvania  Avenue,  NW„ 
Washington,  DC  20230. 

Dated:  August  5, 1991. 

John  ).  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  91-18991  Filed  8-8-61;  8:45  am] 
BUJNa  cooE  asie-os-ai 


[Order  No.  524] 

Resolution  and  Order  Approving  the 
Application  of  the  Calhoun-Victorla 
Foreign-Trade  Zone,  Inc.  for  a  Special- 
Purpose  Subzone  at  the  Alcoa  Alumina 
and  Aluminum  Ruoride  Manufacturing 
Plant  in  Calhoun  County,  Texas 

Proceedings  of  the  Foreign-Trade  Zones 
Board,  Washington,  DC. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board]  adopts  the  following  Resolution 
and  Order 

The  Board,  having  considered  the 
matter,  hereby  orders; 

After  consideration  of  the  application  of 
the  Calhoim-Victoria  Foreign-Trade  Zone, 

Inc.,  grantee  of  FTZ 155.  filed  with  the 
Foreign-Trade  Zones  Board  (the  Board]  on 
February  9, 1990,  requesting  special-puipose 
subzone  status  at  the  alumina  and  aluminum 
fluoride  manufacturing  plant  of  Ahuninum 
Company  of  America,  Inc.,  in  Calhoun 
County,  Texas,  tne  Board,  finding  that  the 
requirements  of  the  Foreign-Trade  Zones  Act, 


as  amended,  and  the  Board's  regulations  are 
satisfled.  and  that  the  proposal  is  in  the 
public  interest  approves  the  application. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authoritv  and 
appropriate  Board  Order. 

Grant  of  Authority  To  Establish  a 
Foreign-Trade  Subzone  in  Calhoun 
County,  Texas 

Whereas,  By  an  act  of  Congress 
approved  June  18, 1934,  an  Act  ‘To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes."  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  The  Board’s  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  TTie  Calhoun-Victoria 
Foreign-Trade  Zones,  Inc.,  Grantee  of 
FTZ  155,  has  made  application  (filed 
February  9, 1990,  FTZ  Docket  4-90,  55 
FR  6027, 2/21/90)  in  due  and  proper 
form  to  the  Board  for  authority  to 
establish  a  special-purpose  subzone  at 
the  alumina  and  aluminum  fluoride 
manufacturing  plant  of  the  Aluminum 
Company  of  America,  Inc.,  (Alcoa)  in 
Calhoun  County,  Texas; 

Whereas,  Notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  'The  Board  has  foimd  that 
the  requirements  of  the  Act  and  the 
Board’s  regulations  are  satisfied; 

Now,  Therefore,  In  accordance  with 
the  application  filed  February  9, 1990, 
the  Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the  Alcoa 
plant  in  Calhoun  County,  Texas, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Subzone  155C,  at  the 
location  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application, 
said  grant  of  authority  being  subject  to 
the  provisions  and  restrictions  of  the 
Act  and  the  regulations  issued 
thereimder,  to  the  same  extent  as  thoug.i 
the  same  were  fiilly  set  forth  herein,  and 
also  to  the  following  express  condition 
and  limitations: 
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Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  federal,  state, 
and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  ofHcial  duties. 

The  grant  shall  not  be  construed  to 
releive  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  Witness  Whereof,  The  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
OfHce  or  his  delegate  at  Washington, 
DC,  this  5th  day  of  August,  1991, 
pursuasnt  to  Order  of  the  Board. 

Eric  I.  Garfinkel, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman,  Cammittee  of 
Alternates,  Foreign-Trade  Zones  Board. 

(FR  Doc.  91-18992  Filed  8-8-91: 8:45  am] 
BtLUNQ  CODE  SSIO-OS-M 


[Docket  25-91] 

Foreign-Trade  Zone  125 — South  Bend, 
IN;  Request  for  Manufacturing;  Vehicle 
Concepts  Recreational  Vehicle  Plant; 
Extension  of  Comment  Period 

The  comment  period  for  the  above 
case,  requesting  authority  to 
manufacture  recreational  vehicles  and 
ambulances  under  zone  procedmes 
within  FTZ  125,  South  Bend,  Indiana,  for 
Vehicle  Concepts  (56  FR  22395,  5/15/91), 
is  further  extended  to  August  30, 1991,  to 
allow  interested  parties  additional  time 
in  which  to  comment  on  the  proposal. 

Comments  in  writing  are  invited 
during  this  period.  Submissions  should 
include  5  copies.  Material  submitted  will 
be  available  at:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  room 
3716, 14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 


Dated:  August  5, 1991. 

John ).  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  91-18989  Filed  8-8-91:  8:45  am] 
BILUNO  CODE  3510-OS-M 


International  Trade  Administration 
[A-357-804] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Metal  From 
Argentina 

xoency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  August  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Slefanie  Amadeo  or  James  Terpstra, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  377-1174  or 
(202)  377-3695,  respectively. 

Final  Determination 

Background 

Since  the  publication  of  our 
affirmative  preliminary  determination 
on  March  29, 1991  (56  FR  13118),  the 
following  events  have  occurred. 

On  April  2, 1991,  the  Department  sent 
a  deficiency  letter  to  Electrometalurgica 
Andina,  S.A.I.C.  (Andina)  based  on  its 
response  to  Section  D  of  the 
questionnaire.  On  April  3, 1991,  Andina 
requested,  and  was  granted,  an 
extension  to  respond  to  the 
Department’s  April  2, 1991,  deficiency 
letter.  Petitioners  submitted  issues  for 
the  Department’s  verification  in 
Argentina  on  April  5, 1991.  On  April  16, 
1991,  Andina  submitted  its  response  to 
th  e  Department’s  April  2, 1991, 
deficiency  letter,  and  its  Section  D 
response.  On  April  18, 1991,  Andina 
submitted  corrections  to  its  Sections  A 
B,  and  C  responses. 

Pursuant  to  an  April  5, 1991,  request 
by  Andina,  on  April  30, 1991,  we 
postponed  the  final  determination  until 
not  later  than  August  12, 1991  (56  FR 
19835  (April  30, 1991)). 

We  conducted  verification  of 
Andina’s  questionnaire  responses 
between  April  22  and  April  26, 1991,  in 
Argentina. 

On  May  28, 1991,  petitioners,  Silarsa, 
and  Andina  submitted  case  briefs.  On 
May  30, 1991,  petitioners  and  Andina 
submitted  rebuttal  briefs.  A  public 
hearing  was  held  on  May  31, 1991. 


Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  silicon  metal  containing 
at  least  96.00  but  less  than  99.99  percent 
of  silicon  by  weight.  Silicon  metal  is 
currently  provide  for  imder 
subheadings  2804.69.10  and  2804.69.50  of 
the  Harmonized  Tariff  Schedule  (HTS) 
as  a  chemical  product,  but  is  commonly 
referred  to  as  a  metal.  Semiconductor- 
grade  silicon  (silicon  metal  containing 
by  weight  not  less  than  99.99  percent  of 
silicon  and  provided  for  in  subheading 
2804.61.00  of  the  HTS)  is  not  subject  to 
this  investigation.  Given  that  this 
investigation  is  not  limited  to  silicon 
metal  used  as  an  alloying  agent  or  in  the 
chemical  industry,  we  have  deleted  the 
sentence  regarding  the  uses  for  silicon 
metal  fi-om  the  scope  of  this 
investigation.  Although  the  HTS 
numbers  are  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
March  1, 1990,  through  August  31, 1990. 

Such  or  Similar  Comparisans 

We  established  one  such  or  similar 
category  of  merchandise,  consisting  of 
silicon  metal,  in  accordance  with  section 
771(16)  of  the  Act.  Comparisons  were 
made  on  the  basis  of  the  following  grade 
classifications:  (1)  Chemical  grade, 
having  a  silicon  content  of  98.50  through 
99.98  percent  and  an  iron  content  of  0.00 
through  0.65  percent;  (2)  primary- 
aluminum  grade,  having  a  silicon 
content  of  98.50  through  99.98  percent 
and  an  iron  content  of  0.66  through  1.00 
percent;  (3)  secondary-alumimun  grade, 
having  a  silicon  content  of  98.00  through 
98.49  percent;  and  (4)  other,  with  a 
silicon  content  of  96.00  through  97.99 
percent. 

Standing 

Our  position  on  standing  remains 
unchanged  from  that  in  our  preliminary 
determination.  See  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Metal  From 
Argentina,  56  FR  13116  (March  29, 1991) 
(Silicon  Metal). 

Critical  Circumstances 

Our  position  on  critical  circumstances 
remains  imchanged  from  that  in  our 
preliminary  determination.  See  Silicon 
Metal. 

Exclusion  Request 

On  November  21, 1990,  Silarsa 
requested  that  it  be  excluded  from  any 
antidumping  duty  order  issued  in  this 
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investigation,  pursuant  to  19  CFR  353.14. 
Silarsa  requested  exclusion  from  any 
antidumping  duty  order  issued  in  this 
investigation  berause  Silarsa  believes 
that  it  is  in  a  unique  position.  Silarsa 
considers  its  position  to  be  unique 
because  it  is  a  joint  venture  operation 
that  began  investing  in  plant  and 
equipment  four  years  ago,  without  the 
ben^t  of  knowledge  of  any  possible 
antidumping  duty  order  being  issued. 
Silarsa  further  states  that,  although  it 
was  already  on-line  when  the  petition 
was  filed,  it  had  not  yet  begun 
production  and  therefore  could  not 
participate  in  the  investigation  as  a 
volunt^  respondent.  In  a  February  21, 
1991,  submission.  Silarsa  stated  that  if  it 
was  not  granted  an  exclusion,  a  zero 
deposit  rate  would  be  a  possible  option. 
On  March  19, 1991,  petitioners  opposed 
Silarsa's  request  for  exclusion  bom  any 
antidumping  duty  order  issued  in  this 
investigation  and  the  assignment  of  a 
zero  deposit  rate  for  Silarsa. 

In  the  preliminary  determination,  we 
denied  Silarsa's  exclusion  request 
because  Silarsa  did  not  possess  a  “track 
record"  with  which  to  demonstrate  that, 
in  accordance  with  19  CFR  353.14,  it  is 
not  dumping.  We  did  not  assign  Silarsa 
a  zero  deposit  rate  in  the  preliminary 
determination  because  we  determined 
that  Silarsa’s  position,  once  it  begins  to 
export  to  the  United  States,  will  be 
similar  to  that  of  any  other  new  shipper 
of  the  subject  merchandise.  While  the 
specibc  facts  underlying  Silarsa’s 
request  may  appear  somewhat  unusual 
in  that  Silarsa  was  already  on-line  when 
the  petition  in  diis  case  was  bled  but 
had  not  yet  begun  production,  we  are 
unable  to  grant  Silarsa’s  exclusion 
request  In  accordance  with  19  CFR 
353.14,  exclusion  of  a  particular  exporter 
is  possible  only  if  that  exporter  can 
demonstrate  that  it  is  not  dumping.  That 
is,  if  a  company  is  to  be  excluded  from 
an  order,  the  company  must  certify  not 
only  that  it  will  not  dump  in  the  future, 
but  it  must  also  demonstrate  that  its 
pricing  practices  during  the  POI  did  not 
result  in  sales  at  less  than  fair  value. 
Silarsa  cannot  satisfy  this  latter 
requirement  The  Department’s 
antidumping  determinations  are  not 
limited  only  to  those  exporters  who  are 
respondents  in  an  investigation;  rather, 
our  determinations  cover  all  exports  of 
the  specified  merchandise  from  the 
country  subject  to  an  investigation, 
regardless  of  whether  partic^ar 
exporters  had  sales  during  the  POI. 
Accordingly,  we  determine  that  Silarsa 
will  not  be  excluded  bom  the 
determination. 

Furthermore,  we  cannot  assign  Silarsa 
a  zero  deposit  rate  because  Silarsa's 


position,  once  it  begins  exporting  to  the 
United  States,  will  be  similar  to  that  of 
any  other  new  shipper  of  the  subject 
merchandise.  Accordingly,  Silarsa  is 
subject  to  the  "All  Others”  rate,  as 
would  be  any  new  shipper  of  the  subject 
merchandise  from  Ai:gentina.  This 
approach  is  consistent  with  the 
Department’s  long-standing  practice. 
Accordingly,  absent  actual  sales  by 
Silarsa,  assigning  it  the  “All  Others" 
rate  based  on  the  data  of  the  other 
Argentine  company  that  has  been  found 
to  sell  at  less  than  fair  value  is  the  only 
action  supported  by  the  facts  developed 
in  this  investigation. 

If  an  antidumping  duty  order  is  issued 
in  this  investigation,  Silarsa  will  have  an 
opportunity  to  request  an  administrative 
review  under  section  751  of  the  Act  If 
its  entries  are  found  to  be  priced  at  not 
less  than  foreign  maricet  value,  no  duties 
will  be  assessed  and  any  deposits  of 
estimated  antidumping  duties  it  was 
required  to  make  will  be  refunded  with 
interest 

Fair  Value  Comparisons 

To  determine  whether  sales  of  silicon 
metal  from  Argentina  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(FMV),  as  specified  in  the  “United 
States  Price”  and  "Foreign  Market 
Value”  sections  of  this  notice. 

United  States  Price 

We  based  the  USP  on  purchase  price, 
in  accordance  with  section  772(b)  of  the 
Act,  both  because  die  subject 
merchandise  was  sold  to  unrelated 
purchasers  in  the  United  States  prior  to 
importation  into  the  United  States  and 
because  exporter's  sales  price  (ESP) 
methodology  was  not  indicated  by  other 
circumstances.  We  calculated  purchase 
price  based  on  packed,  f.o.b.  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
labor  at  port  customs  fees,  and 
Argentine  export  duties,  in  accordance 
with  section  772(dK2)  of  the  Act.  We 
increased  purchase  price  for  taxes 
rebated  and  taxes  uncollected  by  reason 
of  exportation,  in  accordance  with 
section  772(d)(1)(C)  of  the  Act.  Because 
of  inconsistencies  found  in  the  response, 
we  used  verified  duty  drawback  rates 
when  adjusting  for  taxes  rebated  and 
taxes  uncollected  by  reason  of 
exportation. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  silicon  metal  in 
the  home  market  to  serve  as  the  basis 
for  calculating  FMV.  we  compared  the 


volume  of  home  market  sales  of  the  such 
or  similar  category  [i.e.,  all  silicon 
metal)  to  the  aggregate  volume  of  third 
country  sales,  in  accordance  with 
section  773(a)(1)  of  the  Act.  For  Andina, 
the  volume  of  home  market  sales  was 
greater  than  five  percent  of  the 
aggregate  volume  of  third  country  sales. 
Therefore,  we  determined  that  home 
market  sales  constituted  a  viable  basis 
for  calculating  FMV,  in  accordance  with 
19  CFR  353.4a 

On  February  a  1991,  petitioners 
alleged  that  home  market  sales  were 
made  at  less  than  the  cost  of  production 
(COP)  and  that  constructed  value  (CV) 
should  be  used  to  compute  FMV. 

Because  we  had  reasonable  grounds  to 
believe  or  suspect  that  Andina  sold  in 
the  home  market  at  less  than  the  COP. 
we  initiated  a  cost  investigation  in 
accordance  with  section  773(b)  of  the 
Act 

We  also  determined  Argentina’s 
economy  to  be  hyperinflationary. 
Therefore,  in  order  to  eliminate  the 
distortive  effect  of  hyperinflation  and  in 
accordance  with  the  Department's 
longstanding  practice,  we  calculated 
separate  COPs  and  CVs  for  each  month 
of  the  POI.  See,  e.g..  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Amended  Antidumping 
Duty  Order,  Tubeless  Steel  Disc  Wheels 
from  Brazil,  53  FR  34566  (September  7, 
1988)  (Disc  Wheels). 

In  order  to  determine  whether  home 
market  sales  were  above  the  COP,  we 
calculated  monthly  COPs  on  the  basis  of 
Andina's  cost  of  materials,  labor,  other 
fabrication  costs,  general  expenses,  and 
packing.  We  relied  on  the  COP  data 
submitted  by  Andina  except  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued:  We  adjusted  Andina’s  crushing 
costs  based  on  the  percentage  of 
crushed  raw  material  used  in  silicon 
metal  production;  we  increased  general 
and  administrative  expenses  (G&A)  to 
include  “other  expenses”  as  reflected  on 
the  financial  statements;  we  reallocated 
factory  administrative  charges  based  on 
information  on  the  record;  we 
recalculated  electricity  costs  based  on 
information  on  the  record:  we  calculated 
an  offset  for  scrap  sales;  and  we 
corrected  certain  clerical  errors  in 
Andina’s  submission. 

We  compared  individual  home  market 
prices  with  the  monthly  COPs.  We 
found  that  during  the  POI  there  were 
sufficient  sales  overall  above  the  COP  to 
use  as  FMV.  However,  for  the  month  of 
July  1990,  all  sales  in  the  home  market 
were  made  at  prices  below  the  COP. 
Therefore,  for  this  month,  we  based 
FMV  on  CV.  See  Final  Determination  of 
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Sales  at  Less  Than  Fair  Value:  Tubeless 
Steel  Disc  Wheels  from  Brazil.  54  FR 
8948  (March  20, 1987). 

We  calculated  CV  in  accordance  with 
section  773(e)(1)  of  the  Act.  The  monthly 
CV  includes  materials,  fabrication, 
general  expenses,  profit  and  packing. 

We  used  the  following  as  the  basis  for 
calculating  CV: 

(1)  Andina's  actual  general  expenses 
because  they  exceed  the  statutory  ten 
percent  minimum  of  materials  and 
fabrication,  in  accordance  with  section 
773(e)(l)(B)(i)  of  the  Act:  and 

(2)  The  statutory  minimum  proht  of 
eight  percent,  in  accordance  with 
section  773(e)(l)(B)(ii)  of  the  Act.  as 
Andina's  profit  was  less  that  eight 
percent  of  the  sum  of  general  expenses 
and  the  cost  of  manufacture  (COM). 

We  used  Andina's  submitted  monthly 
costs  except  for  the  following  instances 
where  the  costs  were  not  appropriately 
quantified  or  valued:  we  adjusted 
Andina's  crushing  costs  based  on  the 
percentage  of  crushed  raw  material  used 
in  silicon  metal  production:  we 
increased  G&A  to  include  “other 
expenses'*  as  reflected  on  the  hnancial 
statements:  we  reallocated  factory 
administrative  charges  based  on 
information  on  the  record:  we 
recalculated  electricity  costs  based  on 
information  on  the  record:  we  corrected 
certain  clerical  errors  in  Andina's 
submission:  and  we  added  imputed 
credit  and  packing  costs. 

We  made  circumstance  of  sale 
adjustments,  where  appropriate,  for 
differences  in  credit  expenses,  in 
accordance  with  19  CFR  353.56(a).  In 
addition,  when  the  U.S.  date  of  sale 
occurred  in  a  calendar  month  preceding 
the  date  of  shipment,  we  made  a 
circumstance  of  sale  adjustment  to 
account  for  hyperinflation  between  the 
exchange  rate  on  the  date  of  sale  and 
the  exchange  rate  on  the  date  of 
shipment  Because  the  CV  is  calculated 
as  of  the  date  of  exportation  (shipment), 
we  made  this  adjustment  to  eliminate 
the  artificial  distortion  of  value  caused 
by  the  rapid  depreciation  of  Argentina's 
currency.  See  Disc  Wheels. 

For  price-to-price  comparisons,  we 
calculated  FMV  based  on  the  unpacked, 
ex-factory  prices  denominated  in  U.S. 
dollars  to  unrelated  customers  in 
Argentina.  We  added  U.S.  packing  costs 
to  the  home  market  price  in  accordance 
with  section  773(a)(1)  of  the  Act.  We 
added  the  separate  profit  Andina 
realizes  from  the  sale  of  packing  to  the 
hoine  market  price. 

Because 'all  price-to-price  comparisons 
involved  purchase  price  sales,  we  made 
a  circumstance  of  sale  adjustment  for 
differences  in  credit  expenses,  in 
accordance  with  19  CFR  353.56.  We 


recalculated  credit  using  interest  rates 
available  to  Andina  during  the  POI  for 
borrowings  in  foreign  currencies. 

We  made  an  upward  adjustment  to 
the  tax-exclusive  home  market  prices  for 
the  taxes  we  computed  for  the  USP. 

Currency  Conversion 

No  certified  rates  of  exchange,  as 
furnished  by  the  Federal  Reserve  Bank 
of  New  York,  were  available  for  the  POI. 
In  place  of  those  rates,  we  used  the 
daily  official  exchange  rates  for 
Argentina  published  by  the  National 
Bank  of  Argentina. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  all  information 
provided  by  the  respondent  by  using 
standard  verification  procedures, 
including  on-site  inspection  of 
manufacturers'  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 

Comment  1:  Petitioners  argue  that  the 
Department  should  not  make  an  upward 
adjustment  to  U5.  price  for  the  turnover 
tax  and  the  lote  hogar  tax  which  are 
assessed  on  gross  home  market 
revenues  but  not  on  export  revenues. 
Contrary  to  Andina's  claim  in  its 
January  11. 1991.  submission  that  these 
taxes  are  indirect  taxes  which  are 
included  in  the  price  of  silicon  metal 
sold  in  the  home  market,  petitioners 
maintain  that  these  taxes  are  actually 
taxes  on  the  gross  revenue.  Petitioners 
state  that  neither  the  turnover  tax  nor 
the  lote  hogar  tax  are  indirect  taxes,  and 
that  Andina  has  not  shown  that  it 
passes  these  taxes  through  to  customers 
by  including  these  taxes  in.  or  adding 
them  to,  the  home  market  selling  price. 

Petitioners  also  contend  that,  even  if  it 
were  appropriate  to  make  an  addition  to 
U.S.  price  for  the  turnover  tax  and  the 
lote  hogar  tax,  the  amount  of  the 
adjustment  made  in  the  preliminary 
determination  overstated  the  actual 
incidence  of  these  taxes  on  home  market 
sales.  Petitioners  claim  that  these  taxes 
are  imposed  only  on  home  market  sales 
within  the  province  of  San  Juan,  and 
that  such  sales  constitute  only  a  small 
percentage  of  Andina's  total  home 
market  sales.  Therefore,  petitioners 
argue  that  the  amount  that  should  be 
added  to  the  U.S.  price  for  the  turnover 
tax  and  the  lote  hogar  tax  should  not 
exceed  the  tax  rate  multiplied  by  the 
percentage  of  Andina's  sales  in  San 
Juan. 

Andina  claims  that  the  turnover  tax 
and  the  lote  hogar  tax  are  indirect  taxes 


on  the  sales  value  of  the  subject 
merchandise,  and  that  Andina  must  pay 
these  taxes  on  the  price  of  all  of  its 
home  market  sales.  Andina  states  that 
the  taxes  are  not  paid  separately  on 
each  sales  transaction:  rather,  at  the  end 
of  the  month  total  home  market  sales 
are  taxed.  *rherefore,  Andina  asserts 
that  these  taxes  are  not  direct  taxes  like 
an  income  tax.  but  instead  are  taxes  on 
the  gross  revenue  of  home  market  sales. 

Andina  also  argues  that  it  pays  the 
turnover  tax  and  the  lote  hogar  tax  on 
all  its  home  market  sales,  with  different 
tax  rates  for  the  different  provinces. 
Andina  further  claims  that  it  has 
understated  the  amount  of  the  taxes  to 
be  added  to  the  U.S.  sales  price,  since 
the  reported  percentage  is  only  for  sales 
in  San  Juan  province,  rather  than  an 
average  of  the  tax  rates  for  the  different 
provinces. 

DOC  Position:  We  agree  in  part  with 
petitioners.  In  our  preliminary 
determination,  we  added  the  combined 
turnover  tax  and  the  lote  hogar  tax, 
reported  by  Andina  as  indirect  taxes,  to 
U.S.  price  and  made  a  circumstance  of 
sale  (COS)  adjustment  to  home  market 
prices  for  the  difference  in  the  tax 
amounts  in  the  two  markets.  However, 
at  verification,  we  observed  that  Andina 
pays  these  taxes  on  monthly  revenue 
inclusive  of  home  market  sales  revenue, 
interest  income,  bond  revenue,  and 
other  miscellaneous  revenues,  but 
exclusive  of  export  revenues. 

Section  771(d)(1)(C)  of  the  Act 
provides  that  the  Department  make  a 
COS  adjustment  for  any  indirect  taxes 
imposed  direcdy  upon  the  “merchandise 
or  components  thereof  that  have  not 
been  collected  by  reason  of  exportation 
of  the  merchandise  to  the  United  States, 
but  only  to  the  extent  that  such  taxes 
are  added  to  or  included  in  the  price  of 
the  merchandise  when  sold  in  the  home 
market  See,  e.g..  Frozen  Concentrated 
Orange  Juice  From  Brazil:  Final  Results 
and  Termination  in  Part  of  Antidumping 
Duty  Administrative  Review,  55  FR 
47502  (November  14. 1990)  (FCOJ).  There 
is  no  evidence  on  the  record  that  the 
turnover  tax  and  the  lote  hogar  tax  are 
paid  by  the  purchaser,  nor  is  there 
evidence  that  Andina  takes  these  taxes 
into  account  in  setting  its  home  market 
prices.  Since  we  have  determined  that 
the  taxes  in  question  should  be  viewed 
as  taxes  on  gross  revenue  exclusive  of 
export  revenue,  not  taxes  imposed 
directly  upon  the  merchandise  or 
components  thereof,  we  have  not  made 
any  adjustment  for  these  taxes  in  the 
final  determination. 

Comment  2:  Petitioners  argue  that  any 
adjustments  the  Department  may  make 
for  the  rebate  of  indirect  taxes  under 
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Argentina’s  reembolso  program  should 
be  only  to  the  extent  that  the  indirect 
taxes  are  paid  in  the  home  market  on 
silicon  metal  or  on  inputs  that  are 
physically  incorporated  into  silicon 
metal.  In  support  of  this  argiunent  they 
cite  to  Carbon  Steel  Wire  Rod  from 
Argentina,  49  FR  38170  (1984)  (Argentina 
Wire  Rod),  Barbed  and  Barbless  Wire 
from  Argentina,  50  FR  38563  (1985) 
(Argentina  Barbed  Wire),  and  Carbon 
Steel  Pipe  and  Tube  from  Thailand,  55 
FR  42596  (1990)  (Thailand  Pipe  and 
Tube). 

Petitioners  also  argue  that  no 
adjustment  should  be  made  for  the 
following  indirect  taxes:  The  turnover 
tax,  the  loto  hogar  tax,  import  duties,  the 
statistics  tax.  and  the  merchant  marine 
frmd  tax,  because  these  taxes  are 
already  the  subject  of  separately 
claimed  adjustments.  Petitioners 
maintain  that  including  them  for 
purposes  of  determining  the  amount  of 
any  adjustment  under  the  reembolso 
rebate  program  would  result  in  their 
being  double  counted. 

Andina  argues  that  because  the  base 
upon  which  the  reembolso  rate  is 
applied  is  the  FOB  export  price  less  the 
cost  of  the  imported  electrodes,  the 
effective  rate  which  the  Department 
added  to  the  U.S.  price  was  less  than  the 
stated  reembolso  rate.  Andina  maintains 
that  under  the  Argentine  tax  system,  it 
qualifies  for  a  rebate  of  ail  the  taxes 
listed  in  its  January  11, 1991,  submission. 

Andina  claims  that  an  adjustment  for 
the  turnover  tax  and  the  loge  hogar 
under  the  reembolso  program  would  not 
result  in  their  being  double  counted  if 
they  are  also  the  subject  of  a  separate 
adjustment  because  these  taxes  have 
two  effects  at  two  different  stages. 
Andina  claims  that  it  not  only  pays 
these  taxes  on  its  sales  income,  but  also 
on  the  products  it  purchases  from  its 
suppliers  because  these  taxes  are 
passed  onto  Andina  through  the  prices 
charged  by  Andina’s  suppliers. 

However,  Andina  does  agree  with 
petitioners  that  the  import  duties,  the 
statistics  tax.  and  merchant  marine  fund 
tax  would  be  double  counted  if  the 
Department  were  to  consider  them  for 
purposes  of  the  reembolso  rebate 
adjustment. 

DOC  Position:  We  disagree  with 
petitioners’  argument  that  the 
adjustment  to  U.S.  price  for  the  rebate  of 
indirect  taxes  must  be  limited  to  the 
rebate  of  taxes  paid  on  inputs  that  are 
physically  incorporated  into  the  subject 
merchandise. 

Prior  to  the  Trade  Act  of  1974, 
sections  203  and  204  of  the  Antidumping 
Act  of  1921, 19  U.S.C.  162  and  163, 
provided  for  an  upward  adjustment  to 
U.S.  price  for  taxes  rebated  or  not 


collected  by  reason  of  exportation  "in 
respect  to  die  manufacture,  production, 
or  sale  of  the  merchandise.”  H.R.  Rep. 
No.  93-571,  93rd  Cong.,  1st  Sess.  69-70 
(1973).  This  allowed  for  an  adjustment 
to  U.S.  price  for  a  broad  range  of  taxes. 
In  the  legislative  history  to  the  Trade 
Act  of  1974,  Congress  expressed  concern 
that  the  adding  back  of  such  taxes  under 
the  Antidumping  Act  had  "the  effect  of 
reducing  or  eliminating  any  dumping 
margins  that  may  exist.”  Id.  at  70. 

Accordingly,  section  321(b)  of  the 
Trade  Act  of  1974  amended  section  203 
and  204  of  the  Antidumping  Act  to 
provide  for  an  upward  adjustment  to 
U.S.  price  for  "any  taxes  imposed  in  the 
country  of  exportation  directly  upon  the 
exported  merchandise  or  components 
thereof,”  and  which  have  been  rebated 
or  not  collected  by  reason  of  exportation 
of  the  merchandise  to  the  United  States. 
See  19  U.S.C.  1677a(d)(l)(C).  Thus,  with 
this  amendment.  Congress  limited  the 
adjustment  to  U.S.  price  for  the  rebate  of 
taxes  to  those  instances  in  which  "the 
direct  relationship  of  the  tax  to  the 
product  being  exported,  or  components 
thereof,  could  be  demonstrated.”  H.R. 

No.  93-571,  at  69.  Accord  S.  Rep.  No.  93- 
1298, 93rd  Cong.,  2nd  Sess.  172  (1974). 
This  is  the  same  standard  used  in  a  CVD 
investigation  in  determining  whether  a 
foreign  company  has  received  a 
countervailable  benefit  for  the  rebate  of 
indirect  taxes.  See  H.R.  Rep.  No.  93-571 
at  69  (amendment  would  “conform  the 
standard  in  the  Antidumping  Act  to  the 
standard  under  the  CVD  law,  thereby 
harmonizing  tax  treatment  under  the 
two  statutes);  S.  Rep.  No.  93-1298,  at  172 
(the  standard  in  the  amendment 
“parallels  that  standard  employed  by 
the  Treasury  Department  imder  the 
countervailing  duty  law  in  determining 
whether  tax  rebated  and  remissions 
constitute  bounties  or  grants”). 

It  might  be  argued  that  by  including 
the  "directly  related”  standard. 

Congress  intended  that  a  separate 
subsidy  investigation  be  undertaken 
whenever  an  adjustment  involving  the 
rebate  of  indirect  taxes  is  to  be  made 
pursuant  to  section  772(d)(1)(C). 

However,  other  than  indicating  that  the 
adjustment  should  be  limited  where  the 
existence  of  an  excessive  rebate  is 
established,  neither  the  statutory 
language  nor  the  legislative  history  of 
this  provision  contains  any  express 
indication  that  Congress  intended  that 
the  administering  authority  conduct  a 
separate  CVD  investigation  within  an 
AO  investigation  in  order  to  limit  U.S. 
price  adjustments.  Moreover,  there  is  no 
indication  that  the  Treasury 
Department,  which  was  involved  in  the 
drafting  of  the  1974  Trade  Act  and 
which  was  responsible  for  administering 


the  AD  law  until  1980,  ever  interpreted 
the  amended  U.S.  price  section  to 
require  that  a  subsidy  inquiry  for 
information  on  physical  incorporation 
be  conducted  in  the  context  of  a  stand¬ 
alone  AD  investigation.  Therefore,  when 
there  is  a  companion  CVD  proceeding 
on  the  merchandise  subject  to  an  AD 
proceeding,  the  Department  limits 
adjustments  to  U.S.  price  for  the  rebate 
of  indirect  taxes  to  taxes  paid  on  inputs 
that  are  physically  incorporated  into  the 
subject  merchandise.  The  Department, 
however,  does  not  limit  such 
adjustments  to  U.S.  price  when  there  is 
no  companion  CVD  proceeding  on  the 
subject  merchandise. 

Furthermore,  the  adjustment  required 
by  section  772(d)(1)(D)  of  the  Act 
indicates  that  the  adjustment  for  the 
rebate  of  indirect  taxes,  pursuant  to 
section  772(d)(1)(C),  should  be  limited  to 
taxes  paid  on  inputs  physically 
incorporated  into  the  subject 
merchandise  only  when  there  is  a 
companion  CVD  proceeding.  Under 
section  321(b)  of  the  1974  Trade  Act, 
Congress  also  amended  section  203  of 
the  Antidumping  Act  to  provide  that 
purchase  price  shall  be  increased  by 
“the  amount  of  any  countervailing  duty 
imposed  on  the  merchandise  under  part 
1  of  this  subtitle  or  section  1303  of  this 
title  to  offset  an  e.xport  subsidy.”  See  19 
use  1677a(d)(l)(D).  Although  this 
provision  of  the  Act  is  designed  to 
prevent  what  would  be  a  double 
assessment  on  a  respondent  when  there 
is  a  companion  CVD  proceeding,  see 
H.R.  Rep.  No.  93-571,  at  70;  S.  Rep.  No. 
93-1298,  at  172,  it  is  not  meant  to 
provide  a  benefit  to  the  respondent.  A 
benefit  would  occur,  however,  if,  as 
under  the  pre-1974  statute,  any 
countervailable  rebate  of  taxes  were 
included  in  the  upward  adjustment  to 
U.S.  price. 

Accordingly,  in  order  to  properly  give 
effect  to  section  772(d)(1)(D)  when  there 
is  a  companion  CVD  case,  adjustments 
to  U.S.  price  under  section  772(d)(1)(C) 
must  be  limited  to  the  amount  of  the 
rebate  of  indirect  taxes  on  inputs  that 
are  physically  incorporated  into  the 
exported  merchandise.  In  this  regard, 
the  Department  notes  that  U.S.  price 
adjustments,  pursuant  to  section 
772(d)(1)(C),  should  not  be  limited  when 
there  is  an  “allied”  CVD  case,  i.e.,  one 
which  deals  with  a  principal  upstream 
input  such  as  in  Argentine  Barbed  Wire, 
and  does  not  intend  in  the  future  to  limit 
U.S.  price  adjustments  in  such  cases  to 
the  amount  of  the  rebate  of  indirect 
taxes  paid  on  inputs  that  are  physically 
incorporated  into  the  subject 
merchandise. 
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The  complex  native  of  the 
investigation  that  must  be  undertaken  to 
resolve  the  issue  of  “physical 
incorporation"  also  suggests  that 
Congress  did  not  intend  that  a  separate 
CVD  investigation  be  conducted  in  the 
context  of  a  stand-alone  AD 
investigation.  For  example,  certain 
countries,  such  as  Argentina,  employ  a 
“cascade”  tax  system  in  which  turnover 
taxes  are  assessed  on  every  product 
within  the  production  chain  of  all  goods 
produced  in  the  country,  with  no  credit 
given  (as  with  value-added  taxes)  for 
taxes  already  paid.  The  indirect  taxes 
imposed  upon  the  inputs  to  the  final 
product  (and  upon  the  inputs  to  the 
inputs,  etc.)  are,  in  effect,  multiplied  to 
the  extent  that  the  effective  indirect  tax 
burden  borne  by  the  final  product 
usually  is  several  times  the  nominal  rate 
of  any  turnover  tax.  When  conducting  a 
normal  CVD  investigation  to  determine 
whether  the  rebate  of  indirect  taxes 
under  a  “cascade”  tax  system  is 
excessive,  the  Department  must  deal 
extensively  with  the  foreign  government 
in  question  to  explore  the  nature  of  any 
government  studies  (typically  sector- 
specific  “input-output"  econometric 
studies)  which  document  specific  and 
cumulative  tax  burdens  for  all  inputs 
and  products.  Such  a  proceeding 
ordinarily  is  very  complex  and  time- 
consuming.  In  contrast,  AD 
investigations  in  market  economy 
countries  rarely  involve  govemment-to- 
government  contact  because  all  of  the 
information  relevant  to  antidumping 
determinations  (concerning  prices  and 
costs)  is  possessed  by  the  private 
companies  involved. 

In  addition,  the  courts  have  explicitly 
stated  that  there  are  good  reasons  why 
the  Department  should  refirain  fi'om 
making  a  subsidy  determination  in  the 
context  of  an  AD  investigation.  For 
example,  as  the  court  explained  in  Huffy 
Corp.  V.  United  States,  632  F.  Supp.  50 
(CIT 1986):  ‘The  determination  of 
whether  a  countervailable  subsidy 
exists  is  a  complex  one  and  Congress 
has  provided  a  separate  set  of 
guidelines  for  the  inquiry.  In  a  dumping 
investigation  the  ITA  is  not  seeking  the 
same  information  or  asking  the  same 
questions  it  would  in  a  countervailing 
duty  investigation."  Id.  at  55.  Accord  Far 
East  Machinery  Co.,  Ltd.  v.  United 
States,  699  F.  Supp.  309  (CIT  1988), 
Sawhill  Tubular  Div.  Cyclops  Corp.  v. 
United  States,  651  F.  Supp.  1421  (CIT 
1986). 

Therefore,  even  without  taking  into 
account  the  turnover  tax,  and  the  lote 
hogar  tax,  which  we  have  determined 
are  not  indirect  taxes,  (See  DOC 
Position  to  Comment  1),  and  the  import 


duties,  the  statistics  tax,  and  the 
merchant  marine  tax,  which  we  have 
already  adjusted  for  as  duty  drawbacks, 
we  are  satisfied  that  the  reembolso 
program  qualifies  as  a  rebate  of  indirect 
taxes  within  the  meaning  of  section 
772(d)(1)(C)  of  the  Act,  and  an 
adjustment  for  the  amount  of  the 
reemboslo  rebate  is  proper.  We  have 
verified  that  Andina  receives  a  rebate 
under  the  reembolso  program  for  taxes 
imposed  directly  upon  the  product  or  its 
components.  Accordingly,  we  made  an 
upward  adjustment  to  U.S.  price  for  the 
amount  of  this  rebate. 

Comment  3;  Petitioners  claim  that  the 
amount  of  duty  drawback  recalculated 
at  verification  overstated  the  amount  of 
merchant  marine  tax  per  metric  ton  of 
silicon  metal  that  should  be  included  in 
the  COS  adjustment  for  duty  drawback. 

Petitioners  argue  that  the  amount  of 
merchant  marine  tax  calculated  by 
Andina  should  be  multiplied  by  the 
amount  of  electrodes  used  per  metric 
ton  of  silicon  metal  in  order  to  calculate 
the  amount  of  merchant  marine  tax  per 
metric  ton  of  silicon  metal. 

Andina  agrees  with  petitioners. 

DOC  Position:  We  agree  with 
petitioners.  At  verification,  we  observed 
that  the  merchant  marine  tax  is  applied 
per  metric  ton  (MT)  of  silicon  metal.  We 
also  noted  that  Andina’s  duty  drawback 
calculation  had  not  been  multiplied  by 
the  electrode  usage  per  MT  of  silicon 
metal.  Andina's  duty  drawback 
calculation  for  the  merchant  marine  tax 
should  have  been  multiplied  by  the 
verified  electrode  usage  per  MT  of 
silicon  metal  in  order  to  calculate  the 
proper  amount  of  electrode  fi'eight  cost 
per  MT  of  silicon  metal  to  be  included  in 
the  COS  adjustment  for  duty  drawback. 
We  used  this  corrected  merdiant  marine 
tax  in  our  calculation  of  duty  drawback. 

Comment  4:  Petitioners  argue  that  in 
its  April  18, 1991,  submission,  Andina 
provided  information  concerning  the 
amount  of  an  export  tax  paid  on  its 
August  U.S.  sales,  and  that  the 
Department  should  make  a  downward 
adjustment  to  U.S.  price  for  the  export 
tax  assessed  on  these  sales.  Petitioners 
argue  that  the  Department  should  use 
the  6unount  of  tax  paid,  as  reported  by 
Andina,  as  best  information  available 
(BIA)  for  the  amount  of  the  adjustment. 

Andina  agrees  with  petitioners. 

Andina  concedes  that  the  August 
charges  are  not  actually  taxes,  but  are 
warehousing  expenses  Andina  incurred 
on  the  August  sUpments  which  a 
customs  official  recorded  in  the  column 
in  a  shipping  permit  where  export  duties 
used  to  appear.  Therefore,  Andina 
argues  that  although  these  charges  were 


not  tcuces,  they  have  the  same  effect  as  if 
they  had  been  reported  as  a  tax. 

DOC  Position:  We  agree  with 
petitioners.  In  its  April  18, 1991, 
submission,  Andina  reported  this 
amount  as  an  export  tax.  Later,  in  its 
May  30, 1991,  rebuttal  brief,  Andina 
referred  to  this  amount  as  a  type  of 
warehousing  charge.  Although  Andina 
could  not  demonstrate  what  this  charge 
was  for,  at  verification  we  observed  that 
Andina  did  in  fact  pay  this  charge  on  its 
August  export  sales.  Accordingly,  as 
BIA  we  used  the  amount  reported  and 
verified  for  this  charge  and  made  a 
downward  adjustment  to  U.S.  price. 

Comment  5:  Petitioners  argue  that 
because  Andina  pays  a  tax  on  its  inland 
height,  the  Department  should  include 
this  tax  in  the  amount  deducted  fitrm 
U.S.  price  for  foreign  inland  freight. 

Andina  argues  that  it  has  reported  the 
full  amount  of  the  fireight  invoice  in  its 
sales  listing.  Andina  claims  that  the 
difference  between  the  freight  invoice 
and  what  Andina  paid  to  the  freight 
company  is  a  withholding  of  income  tax 
on  behalf  of  the  freight  company. 

Andina  maintains  that  it  retains  a 
percentage  of  the  invoice  amount  equal 
to  the  tax  amount  and  remits  this  to  the 
federal  govemmenL  Therefore,  Andina 
argues  that  it  does  not  pay  a  tax  on  its 
inland  freight  and  that  there  should  be 
no  adjustment  for  this  tax  because 
Andina  has  already  reported  and  paid 
the  full  price  on  the  freight  invoice  as 
Andina’s  freight  cost 

DOC  Position:  We  agree  with  Andina. 
At  verification,  we  observed  that 
Andina  had  reported  the  full  amount  of 
the  freight  invoice  in  its  sales  listing. 
Andina  pays  a  percentage  of  the  freight 
invoice  amount  to  the  government 
Therefore,  the  withholding  tax  is 
included  in  the  amount  of  freight 
reported  by  Andina. 

Comment  A*  Petitioners  argue  that  the 
Department  should  use  home  market 
price  in  australes  rather  than  U.S. 
dollars  as  the  basis  for  FMV.  Petitioners 
maintain  that  Andina  sets  its  prices  and 
incurs  its  expenses  in  australes,  not  U.S. 
dollars.  Petitioners  argue  that  since 
Andina  provided  the  australes  price  on 
the  date  of  payment  and  the  exchange 
rates  used  in  calculating  the  australes 
prices  in  its  March  20, 1991,  submission, 
the  use  of  dollar  prices  as  BIA  is  no 
longer  necessary  and  the  Department 
should  use  these  reported  australes 
prices  when  calculating  FMV. 

Petitioners  also  maintain  that  for 
those  home  market  sales  for  which 
Andina  has  not  yet  received  pa3rment 
and  does  not  have  final  australes  prices, 
the  Department  should  exclude  such 
sales. 
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Andina  argues  that  its  sales  are  priced 
in  U.S.  dollars  and  that  the  austral 
amounts  that  it  assigns  to  its  sales  are 
for  accounting  purposes  only.  Andina 
further  argues  that,  because  of 
hyperinflation,  some  of  the  australes 
amounts  during  the  POI  are 
meaningless,  and  that  using  the 
australes  amounts  for  its  home  market 
sales  would  be  much  less  accurate  than 
using  the  reported  U.S.  dollar  amounts. 

Andina  maintains  that  all  of  its 
invoices  for  home  market  sales  contain 
dollar  unit  prices  and  that  these  dollar 
prices  are  the  basis  for  all  of  Andina’s 
calculations.  Andina  also  states  that  the 
Argentine  Government  has  "dollarized” 
the  entire  Argentine  economy.  This 
system  is  ofHcially  recognized  by  the 
Argentine  Government  in  the 
Convertibility  Law,  whereby  the 
Subsecretary  of  Foreign  Trade  allows 
the  commercial  practice  of  listing  both 
austral  and  dollar  prices  on  all  invoices. 

DOC  Position:  We  agree  with  Andina. 
All  of  Andina's  calculations  and 
invoices  contain  the  dollar  value  of  its 
home  market  sales.  At  veriHcation  we 
saw  evidence  that  the  Argentine 
economy  is  indeed  dollarized,  and  that 
sales  and  purchases  are  negotiated  in 
U.S.  dollars  in  the  normal  course  of 
trade.  The  Department  requires 
respondents  to  provide  all  prices  and 
expenses  in  the  currency  in  which  they 
were  incurred  to  facilitate  accurate 
computations.  See  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Martial  Arts  Uniforms  from 
Taiwan,  54  FR 18562  (May  1, 1989).  In 
this  case,  the  respondent  has  given 
ample  proof  that  sales  and  purchases 
are  valued  in  U.S.  dollars  in  the  normal 
course  of  trade  in  Argentina,  and  there 
is  nothing  in  the  Act  or  regulations 
precluding  the  use  of  dollar 
denominated  home  market  prices. 
Therefore,  we  determine  that  using  the 
reported  U.S.  dollar  values  for  Andina’s 
home  market  sales  is  appropriate  in  this 
investigation. 

Since  we  are  basing  FMV  on  the 
reported  U.S.  dollar  values,  we  do  not 
need  the  final  austral  prices  for  the 
home  market  sales  on  which  Andina  has 
r  ot  yet  received  payment.  These  sales 
do  not  need  to  be  excluded  from  our 
FMV  calculation  because  Andina  has 
reported  the  prices  of  these  home 
market  sales  in  U.S.  dollars  in  its 
original  sales  listing. 

Comment  7:  Petitioners  argue  that  the 
Department  should  follow  its 
established  practice  and  calculate 
Andina’s  home  market  credit  expense 
based  on  the  australes  price  on  the  date 
of  sale.  Andina  argues  that  this  proposal 
is  not  reasonable  from  an  economic  or 
financial  point  of  view  because  Andina 


gives  no  significance  to  the  sale  price  in 
australes  at  the  date  of  sale. 

DOC  Position:  We  agree  with 
petitioners  that  the  home  market  credit 
expense  should  be  based  on  the  price  on 
the  date  of  sale.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Certain  Fresh  Cut  Flowers  from 
Mexico,  56  FR  1794  (January  17, 1991). 
The  Department  makes  an  adjustment 
for  credit  expenses  in  order  to  take  into 
account  the  opportunity  costs  incurred 
by  a  seller  when  it  does  not  receive 
payment  immediately.  Therefore,  the 
price  at  the  date  of  sale  is  the 
appropriate  measure  of  the  revenue 
foregone  by  Andina.  However,  we  agree 
with  Andina  that  the  australes  price  on 
the  date  of  sale  is  not  the  appropriate 
base  on  which  to  calculate  credit 
expense.  The  price  in  U.S.  dollars  on  the 
date  of  sale  is  the  most  accurate  basis 
for  measuring  the  revenue  foregone  by 
Andina  to  use  when  calculating 
Andina’s  home  market  credit  expense. 
See  also  DOC  Position  in  Comment  6. 

Comment  8:  Petitioners  maintain  that 
an  average  of  the  interest  rates  for 
foreign  currency  borrowing  available  to 
Andina  during  the  POI  is  the  most 
appropriate  interest  rate  to  use  to 
calculate  Andina’s  home  market  credit 
expense.  Petitioners  argue  that,  in  light 
of  the  wide  disparity  of  interest  rates  for 
austral  borrowing  during  the  POI,  using 
an  average  of  the  foreign  currency 
borrowing  rates  is  more  appropriate. 

Andina  argues  that  petitioners  are 
being  inconsistent  in  arguing  for  the  use 
of  dollar  interest  rates  for  credit 
expense  on  one  hand,  and  for  the  use  of 
austral  home  market  sales  prices  on  the 
other  hand.  Andina  maintains  that 
petitioners  cite  no  legal  authority  for 
using  interest  rates  in  one  currency  and 
prices  in  another  currency.  Andina 
claims  that  the  wide  disparity  in  the 
austral  borrowing  rates  during  the  POI 
was  caused  by  hyperinflation,  and  that 
the  credit  expense  should  be  calculated 
on  the  basis  of  the  dollar  sales  price 
using  dollar  interest  rates. 

DOC  Position:  We  agree  with  Andina. 
At  veribcation  we  observed  that  Andina 
had  access  to  foreign  ciurency 
borrowings.  Given  that  we  are  using  the 
U.S.  dollar  denominated  prices,  the  U.S. 
dollar  interest  rates  are  the  appropriate 
rates  to  use  to  calculate  Andina’s  home 
market  credit  expense. 

Comment  9:  Petitioners  argue  that  the 
prices  reported  for  Andina’s  purchases 
of  packing  material  for  its  home  market 
sales  are  less  than  the  prices  that 
Andina  charges  its  customers  for 
packing.  Petitioners  maintain  that  it  is 
the  Department’s  practice  to  add  to 
FMV  the  revenue  earned  on  packing. 
'Therefore,  petitioners  maintain  that  the 


packing  revenue  that  Andina  earns  on 
its  home  market  sales  should  be  added 
to  Andina’s  home  market  prices. 

Andina  claims  that  the  method  used 
to  report  packing  is  correct  and  allows 
the  Department  to  do  a  valid 
comparison.  Andina  argues  that  the 
adjustment  proposed  by  petitioners  is 
incorrect  because  Andina  packs  its 
home  market  sales  in  boxes,  which  cost 
more,  and  all  of  its  U.S.  sales  in  bags, 
which  cost  less.  Andina  maintains  that 
the  packing  methodology  used  in  the 
preliminary  determination  is  correct. 

DOC  Position:  We  agree  with 
petitioners.  At  verification,  we  observed 
that  the  price  Andina  charges  its  home 
market  customers  for  packing  is  more 
than  the  cost  that  Andina  incurs  for  its 
purchases  of  packing  material.  We  view 
the  price  for  packing,  which  is 
separately  stated  on  Andina’s  home 
market  sales  invoices,  as  an  integral 
part  of  the  overall  price  of  the 
merchandise.  Since  Andina  realizes  a 
separate  profit  on  its  price  for  packing  in 
the  home  market,  we  have  revised  our 
calculations  to  include  this  profit  in  the 
home  market  prices  for  silicon  metal. 
Since  Andina  uses  both  bags  and  boxes 
for  home  market  packing  but  did  not 
report  which  was  used  for  each  sale,  we 
have  used,  as  BIA,  a  packing  cost  which 
assumes  equal  use  of  bags  and  boxes. 
For  this  adjustment,  we  added  the 
separate  packing  price  to  home  market 
prices,  then  subtracted  from  this  amount 
the  average  cost  of  home  market 
packing,  and  finally  added  back  the 
actual  cost  of  packing  for  sales  to  the 
United  States. 

Comment  10:  Andina  argues  that  the 
Department  should  recalculate  its  export 
duty  for  U.S.  sales.  Andina  maintains 
that  the  Department  applied  the  rate  of 
the  export  duty  in  effect  on  the  date  of 
sale  in  its  preliminary  determination. 
However,  Andina  argues  that,  at 
verification,  the  Department  officials 
observed  that  Decree  713,  Resolution 
100/89  calls  for  the  export  duty  to  be 
applied  to  export  sales  on  the  date  of 
shipment,  not  the  date  of  sale. 

Therefore,  Andina  argues  that  the 
Department  should  use  the  export  duty 
in  effect  on  the  date  of  shipment,  not  the 
date  of  sale  when  calculating  U.S.  price. 

Andina  also  maintains  that  the 
Department  incorrectly  applied  the 
export  duty  rate  directly  to  the  sales 
price  in  its  preliminary  determination. 
Andina  argues  that  Department  ofilcials 
observed  at  verification  that  the  taxable 
base  on  which  the  export  duty  is  applied 
is  the  sales  price  less  the  cost  of 
imported  electrodes.  Therefore,  Andina 
argues  that  the  Department  should 
recalculate  the  export  duty  using  the 
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sales  price  less  the  cost  of  imported 
electrodes  as  the  taxable  base. 

DOC  Position:  We  agree  with  Andina. 
At  veriHcation,  we  noted  that  the  rate  of 
export  duty  applied  to  export  sales  is 
based  on  the  date  of  shipment,  not  the 
date  of  sale.  We  also  noted  that  the 
export  duty  is  applied  to  the  sales  price 
less  the  cost  of  imported  electrodes. 

Comment  11:  Petitioners  argue  that 
since  the  Department  was  unable  to 
conHrm  the  chemical  composition  of 
Andina's  sales,  the  Department  should 
continue  to  compare  all  sales  in  the 
home  market  to  all  U.S.  sales,  with  the 
exception  of  the  sale  in  each  market 
desi^ated  by  Andina  as  “sil.  polv." 
Petitioners  argue  that  Andina  has 
disclaimed  any  sales  of  material  with  a 
silicon  content  below  99  percent  even 
though  Andina’s  home  market  sales 
listing  refers  to  sales  of  silicon  metal 
with  a  silicon  content  of  98  percent. 
Petitioners  maintain  that  there  is  no 
other  evidence  on  the  record  indicating 
that  Andina  sold  silicon  metal  during 
the  POI  with  a  silicon  content  of  less 
than  98.5  percent  or  an  iron  content  of 
more  than  0.65  percent.  Therefore, 
petitioners  argue  that,  for  purposes  of 
price  comparison,  all  of  Andina’s  U.S. 
and  home  market  sales  (other  than  “sil. 
polv.’’)  should  be  considered  to  be  sales 
of  grade  1  material. 

Andina  argues  that  the  chemical 
analysis  of  the  impurities  in  all  silicon 
metal  Andina  produced  in  1990  that 
Andina  gave  to  the  Department  during 
verification  can  be  used  to  calculate  the 
silicon  content  of  all  silicon  metal  that 
Andina  produced  during  the  POI. 

DOC  Position:  We  agree  with 
petitioners.  Andina  reported  the  silicon 
content  of  its  sales  as  either  98  percent 
or  99  percent  In  the  preliminary 
determination,  we  compared  all  grade  1 
sales,  as  defined  in  our  questionnaire,  in 
the  home  market  to  all  grade  1  U.S. 
sales;  and  grade  4  sales  to  grade  4  sales 
in  both  markets.  At  verification,  we 
were  unable  to  verify  the  exact  silicon 
content  of  any  of  Andina’s  sales  during 
the  POI.  No  chemical  analysis  or 
chemical  certificates  existed  for 
Andina’s  individual  sales  during  the 
POI.  Because  we  were  unable  to  verify 
the  specific  chemical  composition  of 
Andina’s  sales,  as  best  information 
available  (BIA)  we  compared  all  sales  in 
the  home  market  to  all  U.S.  sales  as 
grade  1  material. 

We  have  excluded  the  product 
designated  as  “sil.  polv.”  from  our 
analysis  for  purposes  of  the  final 
determination,  ’hiis  product,  which 
accounts  for  an  extremely  small 
percentage  of  total  U.S.  sales,  is  similar 
to  scrap  or  ofi-specification 
merchandise  {i.e.,  its  silicon  content  was 


below  customer  requirements  and  it 
could  not  be  sold  at  normal  prices  for 
silicon  metal.)  To  account  for  this  type 
of  merchandise  in  our  COP  and  CV 
analysis  would  pose  an  extremely 
complicated  task  in  a  hyperinflationary 
economy  where  our  analysis  is  already 
difficult.  Given  that  Andina’s  sales  of 
grade  1  material  account  for  well  over  85 
percent  of  the  exports  to  the  United 
States  during  the  POI,  the  additional 
complexity  of  analysis  required  to 
include  this  extremely  small  percentage 
of  sales  in  our  analysis  is  not  justified. 
The  percentage  of  sales  examined  is 
well  in  excess  of  the  Department’s  60 
percent  dollar  value  and  volume 
guidelines.  See  19  CFR  353.42(b). 

Comment  12:  Petitioners  argue  that 
the  Department  should  define  the  scope 
of  investigation  to  include  “silicon 
metal”  with  a  silicon  content  of  less 
than  96  percent.  Petitioners  maintain 
that  the  petition  and  a  letter 
supplementing  the  petition  did  not  set  a 
minimum  silicon  content.  Petitioners 
assert  that  Census  Bureau  import  data 
show  that  substantial  quantities  of 
silicon  metal  containing  less  than  96 
percent  silicon  already  have  entered  the 
United  States.  Moreover,  petitioners 
point  to  additional  evidence  that 
demonstrates  that  silicon  metal 
containing  less  than  96  percent  silicon  is 
being  imported  into  the  United  States. 

Petitioners  urge  the  Department  not  to 
specify  a  minimum  silicon  content. 
However,  should  the  Department  set  a 
minimum  content,  petitioners  maintain 
that  it  should  be  90  percent.  If  the 
Department  declines  to  alter  the  scope, 
petitioners  suggest  that  the  Department 
recognize  that  imports  of  a  product  with 
less  than  96  percent  silicon  may  be 
covered  by  an  order  issued  in  this 
proceeding  as  a  “minor  alteration”  of 
the  subject  merchandise  within  the 
meaning  of  section  781(c)  of  the  Act. 

DOC  Position:  We  have  determined  to 
leave  the  scope  of  this  investigation 
unchanged.  F^or  to  defining  the  scope  of 
this  investigation,  we  considered 
information  from  the  petition,  the 
Bureau  of  Mines,  and  the  Customs 
Service.  This  information  clearly 
indicates  a  common  commercial 
meaning  for  “silicon  metal”  as  a  product 
with  a  silicon  content  between  96.00  and 
99.99  percent.  Furthermore,  we  have 
seen  no  evidence  that  merchandise 
containing  less  than  96  percent  silicon 
and  called  “silicon  metal”  is  being  sold 
or  offered  for  sale  by  Argentine 
producers.  Therefore,  we  are  unable  to 
conclude,  based  on  the  information 
before  us,  that  the  less  than  96  percent 
product  is  of  the  same  class  or  kind  as 
the  above  96  percent  product. 


Comment  13:  Petitioners  contend  that 
the  Department  should  reject  Andina’s 
formula  for  allocating  quartz  and 
charcoal  crushing  expenses  because 
Andina  has  understated  its  crushing 
costs  in  its  silicon  metal  production. 
Petitioners  argue  that,  because  some  of 
the  crushed  material  is  placed  into 
inventory  and  not  used  in  production, 
Andina  has  understated  its  crushing 
costs.  Petitioners  contend  that  the 
Department  should  allocate  crushing 
costs  based  on  a  ratio  of  quartz/ 
charcoal  tonnage  consumed  in  silicon 
metal  production  to  total  tonnage 
consumed,  or  a  ratio  of  tonnage  crushed 
for  silicon  metal  use  to  total  tonnage 
crushed. 

Andina  states  that  it  calculated  the 
cost  of  crushing  quartz  and  charcoal  for 
each  month,  and  then  assigned  this  cost 
to  the  cost  of  producing  silicon  metal  on 
the  basis  of  the  amount  of  quartz  or 
charcoal  consumed  in  each  furnace. 
Andina  argues  that  this  is  the  most 
reasonable  methodology  for  calculating 
and  allocating  the  crushing  cost. 

DOC  Position:  We  agree  with 
petitioners.  Ws  reviewed  Andina’s 
allocation  methodology  and  determined 
that  it  did  not  provide  an  accurate 
measure  of  the  crushing  costs  associated 
with  silicon  metal.  Andina  had  allocated 
quartz  and  charcoal  crushing  costs  to 
silicon  metal  each  month  based  on  the 
ratio  of  quartz  and  charcoal  used  in 
silicon  metal  production  to  the  total 
amount  of  quartz  and  charcoal  crushed. 
'This  methodology  understated  the 
crushing  costs  incurred  by  Andina  in  its 
silicon  metal  production  because  some 
crushed  material  is  placed  into 
inventory  and  not  used  in  production. 
Therefore,  for  the  cost  calculations  we 
allocated  crushing  costs  based  on  the 
ratio  of  quartz/charcoal  tonnage 
consumed  in  silicon  metal  production  to 
total  tonnage  consumed. 

Comment  14:  Petitioners  argue  that 
since  Andina  provided  no  explanation 
as  to  why  its  claimed  POI  G&A 
expenses  are  so  low,  the  Department 
should  use  a  G&A  ratio  as  BIA  for  both 
COP  and  CV  calculations.  Petitioners 
further  contend  that,  if  the  Department 
does  not  use  BIA  for  the  allocation  of 
G&A  expenses,  that  the  Department 
should  use  as  BLA 10  percent  of 
Andina’s  COM,  accoi^ing  to  section 
773(e)(1)(B)  of  the  Act.  Petitioners  argue 
that  “other  expenses”  includes  reserves 
which  relate  to  the  cost  of  Andina’s 
operations;  therefore,  these  “other 
expenses”  should  be  included  in  the 
COP  and  CV. 

Andina  argues  that  the  Department's 
calculation  of  G&A  includes  the  income 
statement  caption  “other  expenses.”  All 
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of  the  “other  expenses”  recmded  in  its 
financial  statements  reflect  reserves  for 
contingencies  and  not  actual  costs 
incurr^.  Andina  farther  argues  that  the 
amount  of  imused  reserves  is  added  to 
its  income  for  tax  purposes;  therefore, 
these  "other  expenses”  are  clearly  not 
costs  and  should  not  be  added  to  the 
COP. 

DOC  Position:  We  agree  with 
petitioners.  Andina  did  not  provide  any 
evidence  that  the  expenses  recorded  on 
its  financial  statements  reflected 
reserves  for  whid)  no  expenses  had 
actually  been  incurred.  Andina  did  not 
explain  why  it  had  continued  to  add  to 
these  “reserves”  each  year  if  no 
expenses  had  actually  been  incurred. 
Absent  specific  evidence  to  the 
contrary,  the  Department  considers  the 
costs  recorded  on  a  company’s  audited 
financial  statements  to  be  a  reliable 
reflection  of  the  company’s  actual 
income  and  expenses.  Sm,  e.g.,  Pinal 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sweaters  of  Man-Made  Fiber 
from  Taiwan.  55  FR  34585  (August  10, 
1990).  Accordingly,  we  have  included 
the  “other  expenses”  listed  in  the 
company’s  flnancial  statement  in  the 
C&A  expenses  fw  our  COP/CV 
calculations. 

Comment  15:  Petiticmers  aigue  that 
Andina’s  allocation  of  factcuy  overhead 
on  the  basis  of  price  and  pro^ction 
capacity  is  flawed  and  that  the 
Department  should  use  those  costs 
actually  incurred  for  a  particular 
product  Petitioners  contend  that  since 
Andina  has  understated  its  factory 
overhead  expenses,  the  Depiartment 
should  use,  as  BIA,  the  verified  May 
1990  direct  costa  attributable  to  silicon 
metal  as  a  percentage  of  Andina’s  total 
direct  costs.  Andina  contends  that  its 
methodology  for  allocating  factory 
overhead  is  reasonable.  If  the 
Department  reallocates  these  costs, 
however,  Andina  contends  they  should 
be  allocated  to  intermediate  cost 
centers,  and  to  any  idle  furnaces  since 
overhead  is  not  aflected  by  the  fact  that 
a  furnace  is  not  operating. 

DOC  Position:  We  agree  with 
petitioners.  Andina’s  use  of  sales  price 
and  producticm  capacity  as  a  basis  for 
allocating  flnanci^  expenses  is  not 
appropriate.  See  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Color  Picture  Tubes  from 
Japan.  52  FR  44171  (November  18, 1987). 
Therefore,  as  BIA,  we  have  reallocated 
factory  overhead  based  on  silicon 
metal's  percentage  of  direct  costs 
incurred  in  May  1990,  as  urged  by 
petitioners. 

Comment  16:  Petitioners  argue  that 
Andina  failed  to  allocate  any  indirect 
selling  expenses  to  silicon  metal. 


Petitioners  contend  that  since  Andina 
reported  that  it  maintains  a  sales  office 
in  Buenos  Aires,  it  obviously  incurred 
indirect  selling  expenses.  Petitioners 
believe  that,  as  BIA  for  these  selling 
expenses,  the  Department  should  use 
the  result  of  the  multiplication  of  two 
expenses  to  cost  of  goods  sold  ratios. 

Andina  argues  that  it  has  allocated 
indirect  selling  expenses,  as  described 
in  its  April  16, 1991,  submission.  Andina 
contends  that  all  the  expenses  for  its 
Buenos  Aires  sales  office  are  reported  in 
G8A. 

DOC  Position:  We  disagree  with 
petitioners.  At  verification,  we  observed 
certain  indirect  selling  expenses  and 
have  included  these  items  as  indirect 
selling  expenses  in  the  COP/CV 
calculations. 

Comment  17:  Petitioners  contend  that 
Andina’s  calculation  of  electricity  cost  is 
flawed  because  it  is  based  on  an 
average  annual  cost  rather  than  actual 
montUy  expenses.  Petitioners  argue  that 
replacement  costs  for  electricity  in 
australes  should  be  used  instead  of 
Andina’s  adjusted  power  costs. 

Andina  argues  that  its  methodology 
was  used  in  order  to  adjust  seasonal 
changes  in  electricity  costs  to  a  cimstant 
production  process.  Andina  contends 
that  the  unit  cost  of  generating  electric 
energy  for  a  particular  mcuith  is 
irrelevant  because  the  monthly 
variations  are  determined  by  die 
seasonal  period  and  that,  because  of  the 
seasonal  fluctuation  in  electric  energy 
generation,  it  has  calculated  a  weighted- 
average  cost  of  electricity.  Andina 
contends  that  it  expressed  its  energy 
cost  in  dollars  because  the  price  of  the 
invoiced  energy  is  constant  in  dollar 
terms. 

DOC  Position:  We  agree  with 
petitioners  in  that  the  submitted 
calculations  do  not  provide  an  adequate 
basis  for  our  final  calculations.  We  have 
relied  upon  the  actual  monthly  costs 
incurred  and  kilowatts  consumed  during 
the  POI  in  preparing  our  COP/CV 
calculations. 

Comment  18:  Petitioners  argue  that 
although  Andina  assumed  that  all  of  its 
monthly  materials  purchases  were  made 
at  month-end  prices,  Andina  is  in  fact 
invoiced  twice  a  month  by  most  of  its 
materials  suppliers.  Petitioners  contend 
that  if  the  first  monthly  invoice  from 
Andina’s  suppliers  covers  material 
purchased  by  Andina  during  the 
previous  month,  the  invoice  should  only 
be  used  in  the  calculation  of  the 
previous  month’s  materials  costs. 
Therefore,  petitioners  believe  that  the 
Department  should  review  which 
monflily  invoices  should  be  used,  in  the 
calculation  of  materials  costs. 


Andina  argues  that  all  material 
purchase  invoices  were  reviewed  at 
verification. 

DOC  Position:  We  reviewed  materials 
purchase  invoices  at  verification  and 
have  calculated  replacement  cost  based 
on  the  month-end  materials  purchase 
invoices. 

Comment  19:  Petitioners  argue  that 
althou^  Andina  stated  that  furnaces 
are  only  shut  down  for  maintenance 
approximately  every  third  year,  the  cost 
of  furnace  maintenance  is  an  expense 
that  is  borne  by  a  furnace  during  its 
operation.  Petitioners  contend  that,  if 
Andina  has  not  allocated  to  the  POI 
expenses  for  silicon  metal  furnace 
maintenance  perfwmed  during 
shntdcwns,  the  Department  should 
include  any  unallocated  maintenance 
costs  in  Andina’s  cost  data. 

Andina  contends  that  it  has  already 
allocated  all  of  its  maintenance  costs 
relating  to  major  furnace  repairs. 

Andina  argues  that  major  repairs  are 
allocated  to  an  accrual  account,  which 
increases  even  when  Andina  does  not 
have  any  major  repairs.  Andina  further 
contends  that  this  accrual  account  is 
offset  by  the  expense  account  and  is 
thus  a  cost  for  the  period. 

DOC  Position:  We  agree  with  Andina. 
At  verification,  we  did  not  note  any 
unallocated  maintenance  costs. 
Accordingly,  reported  maintenance 
costs  do  not  require  adjustment. 

Comment  20:  Petitioners  argue  that 
freight  and  other  transportation  charges 
should  be  included  in  the  costs  of  all 
materials.  Petitioners  state  that  if 
Andina  htis  excluded  transportation 
charges  from  its  reported  cost  data,  the 
Department  must  add  them  back  in. 

Andina  contends  that  it  has  not 
excluded  freight  costs  from  reported 
electrode  costs  or  any  other  costs; 
therefore,  no  further  adjustments  for 
traruportatKHi  are  necessary. 

DOC  Position:  We  agree  with  Andina. 
At  verification,  we  observed  that 
Andina’s  reported  materials  cost 
includes  all  applicable  freight  charges. 

Comment  21:  Andina  states  that  any 
gain  or  loss  attributable  to  carrying 
inventory  would  be  insignificant. 

Andina  believes  that  because  the  most 
significant  inputs  to  its  production 
process  are  acquired  in  dollars  and 
because  the  finished  product  is  priced  in 
dollars,  it  is  somewhat  “immune”  from 
Argentine  inflation. 

Petitioners  argue  that  since  Andina 
has  reported  inventory  carrying  gain/ 
loss  data  for  only  its  finished  goods,  the 
Department  should  impute  inventory 
carrying  costs  for  work  in  process  and 
raw  materials. 
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DOC  Position:  We  agree  with  Andina. 
We  have  analy2ed  the  information 
submitted  by  Andina  and  the 
information  obtained  at  veriHcation. 
Based  on  our  analysis  of  this 
information,  we  are  satisHed  that 
Andina  did  not  experience  a  loss  as  a 
result  of  carrying  inventory  during  an 
inflationary  period.  Therefore,  we  have 
not  included  any  amount  for  inventory 
carrying  gain/loss  in  our  COP/CV 
calculations. 

Comment  22:  Petitioners  argue  that 
since  the  COP  data  were  reported 
exclusive  of  taxes  on  inputs,  the  taxes 
must  be  deducted  from  the  home  market 
sales  prices  in  determining  whether 
home  market  sales  were  made  at  less 
than  COP. 

DOC  Position:  We  agree  with 
petitioners.  We  have  compared  the  COP 
with  a  tax-exclusive  home  market  price. 

Continuation  of  Suspension  of 
Liquidation:  In  accordance  with  section 
735(d)(1)  of  the  Act,  for  Andina  and  all 
other  producers/manufacturers/ 
exporters,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  silicon  metal 
from  Argentina,  as  dehned  in  the  “Scope 
of  Investigation”  section  of  this  notice, 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
March  29, 1991,  which  is  the  date  of 
publication  of  our  preliminary 
determination  in  the  Federal  Register. 

The  Customs  Service  shall  require  a 
cash  deposit  or  posting  or  a  bond  equal 
to  the  estimated  weighted-average 
amount  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  in  the  table  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Producer/ 

mafHjfacturer/ 

exporter 

Weighted 

average 

margin 

percentage 

Critical 

circum¬ 

stances 

8.65 

No. 

AH  others . 

8.65 

No. 

ITC  Notification:  In  accordance  with 
section  735(d)  of  the  Act,  we  will  notify 
the  rrC  of  our  determination.  In 
addition,  we  are  making  available  to  the 
ITC  all  nonprivileged  and 
nonconfidential  information  relating  to 
this  investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
iiot  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 


Administration.  The  ITC  will  make  its 
determination  whether  these  imports 
materially  injure,  or  threaten  material 
injury,  to  a  U.S.  industry  within  45  days 
of  publication  of  this  notice.  If  the  ITC 
determines  that  material  injury  or  threat 
of  material  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled. 

However,  if  the  ITC  determines  that 
such  injury  does  exist,  we  will  issue  an 
antidumping  duty  order  directing 
Customs  officers  to  assess  an 
antidumping  duty  on  silicon  metal 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
suspension  of  liquidation,  equal  to  the 
amoimt  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)),  and  19  CFR  353.20. 

Dated:  August  1, 1991. 

Eric  L  Garfinkel, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-18993  Filed  8-8-91;  8:45  am] 
NLUNQ  CODE  3510-OS-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List;  Additions  and 
Deletions 

agency:  Committe  for  Purchase  from  the 
Blind  and  Other  Severely  Handicapped. 
ACTION:  Additions  to  and  deletions  from 
procurement  list. 

SUMMARY:  This  action  adds  to  and 
deletes  from  the  Procurement  List 
commodities  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

EFFECTIVE  DATE:  September  9, 1991. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
March  22,  April  5,  May  3,  31,  June  14  and 
21, 1991,  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  published  notices  (56  FR 
12193, 14090,  20414,  24790,  27502  and 
28540)  of  proposed  additions  to  and 
deletions  from  the  Procurement  List: 


AdditiiHis 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  workshops  to  produce  the 
commodities  and  provide  the  services  at 
a  fair  market  price  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  actions  will 
not  have  a  signifleant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed.  - 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Slacks,  Woman’s,  8410-01-224-3326  thru 
-3367,  8410-01-105-4668  thru  -4708 
Paper,  Toilet  Tissue,  8540-00-530-3770, 
(Requirements  for  GSA  Zone  4  only) 

Services 

Grounds  Maintenance,  Lexington  Blue 
Grass  Army  Depot,  Richmond, 
Kentucky 

Groimds  Maintenance,  Department  of 
Energy,  Western  Area  Power 
Administration,  Bismarck  District 
Office,  Bismarck,  North  Dakota 
Janitorial/Custodial,  Federal  Building, 
250  West  Cherry  Street,  Carbondale, 
Illinois 

Janitorial/Custodial.  Building  243  “A-G" 
Bay,  McClellan  Air  Force  Base, 
California 

Janitorial/Custodial  for  the  following 
location  in  Peoria,  Illinois: 

Federal  Building  and  U.S.  Courthouse, 
100  NE.  Monroe  Street,  Social  Security 
Administration  Building,  2700  N. 
Knoxville  Avenue 

Janitorial/Custodial,  Umatilla  Depo. 

Activity,  Hermiston,  Oregon 
Janitorial/Custodial,  U.S.  Army  Reserve 
Centers,  #1-9  Chisolm  Street,  #2-1050 
Redmound  Road,  Charleston,  South 
Carolina 

Janitorial/Custodial,  Fort  Worth 
Federal  Center,  Fort  Worth,  Texas,  for 
the  following  buildings: 


37900 


Federal  Register  /  VoL  56,  No.  154  /  Friday,  August  9,  1991  /  Notices 


Warehouse  . Section  A-L 

Warehouse  #3 . . . Bin  Area  A-F 

Warehouse  *8  thru  #tZ_  Office  and  Rest 

Rooms 

Warehouse  «14 _ Rest  Rooms 

Warehouse  #23, 24  ft  50 _ 

Janitorial/Custodiai,  Federal  Building, 

7th  &  Lafayette  Streets,  Moundsville, 

West  Virginia 

Janitorial/CustodiaL  Social  Security 

Administration.  16th  &  Chapeline 

Streets,  Wheeling,  West  Virginia 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 

Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 

Topper,  Woman's: 

8410-m-187-9630  8410-01-187-9671 

8410-01-187-9631  8410-01-187-9672 

8410-01-187-9632  8410-01-187-9673 

8410-01-187-9633  8410-01-187-9674 

8410-01-187-9634  6410-m-187-9675 

8410-01-187-9635  8410-01-187-9676 

B41(M)l-187-9638  8410-01-187-9677 

8410-01-187-9637  8410-01-187-9678 

8410-01-187-9638  8410-01-187-9679 

8410-01-187-9639  8410-01-187-9680 

8410-01-187-0640  8410-01-187-0681 

8410-01-187-9641  8410-01-187-9682 

8410-01-187-9642  8410-01-187-9683 

8410-01-187-9643  8410-01-187-9684 

6410-01-187-9644  6410-01-187-9685 

8410-01-187-9645  8410-01-187-9686 

8410-01-187-9646  8410-01-187-9687 

8410-01-187-9647  8410-01-187-9688 

8410-01-187-9640  8410-01-187-9589 

8410-01-187-9649  8410-m-187-9e90 

0410-01-187-9650  8410-01-187-9691 

8410-01-187-9651  8410-01-187-9692 

8410-01-187-9652  8410-01-187-9803 

8410-01-187-9653  8410-01-187-9604 

8410-01-187-9654  8410-01-187-9695 

8410-01-187-9655  8410-01-187-9696 

8410-01-187-9656  8410-01-187-9607 

9410-01-187-9657  0410-01-187-9608 

8410-01-187-9658  8410-01-187-0690 

8410-01-187-9659  8410-01-187-9700 

8410-01-187-9660  8410-01-187-9701 

8410-01-187-9661  8410-01-187-9702 

8410-01-187-0662  8410-01-187-9703 

8410-01-187-9663  8410-01-187-0704 

8410-01-187-9664  8410-01-187-9706 

8410-m-187-0685  8410-01-187-9706 

8410-01-187-9666  8410-01-187-9707 

8410-01-187-0667  8410-01-187-9708 

8410-01-187-9668  8410-01-187-0709 

8410-01-187-9669  9410-01-187-9710 

8410-01-187-9670  8410-01-187-9711 

Pants,  Woman’s: 

8410-01-187-9909  8410-01-187-0916 

8410-01-187-9910  8410-01-187-0917 

8410-01-187-9911  8410-01-187-9918 

8410-01-187-0912  0410-01-187-0919 

8410-01-187-9013  8410-01-187-093) 

8410-01-187-9914  8410-01-187-0021 

8410-01-187-9915  8410-01-187-9922 


8410-01-187-9923  8410-01-190-9272 

8410-01-187-9924  8410-01-190-9273 

8410-01-187-9925  8410-01-190-9274 

8410-01-187-0928  8410-01-190-9275 

8410-01-187-9927  8410-01-190-9276 

8410-01-187-9928  8410-01-190-0277 

8410-01-187-9929  8410-01-190-9278 

8410-01-187-9930  0410-01-190-9279 

8410-01-187-9031  841001-190-9280 

8410-01-187-9932  8410-01-190-0281 

8410-01-190-9271  8410-01-190-4257 

Beverly  L  Milkman, 

Executive  Director. 

(FR  Doc.  91-18940  Filed  8-8-91;  8:45  am] 

BtLlMO  CODE  SSaO-SS-M 

Procurement  Lict;  Proposed  Additions 
and  Deletions 

agency:  Committee  for  Purchase  From 
the  Blind  and  Other  Severely 
Handicapped. 

action;  Proposed  additions  to  and 
deletions  from  procurement  list 

summary;  The  Committee  has  received 
proposals  to  add  to  and  delete  from  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  the  blind  and  other 
severely  handicapped. 

COMMENTS  I8UST  BE  RB^VEO  ON  ON 
BEFORE:  September  9, 1991. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

Beverly  Milkman,  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

'  It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  Ust: 

Commodities 

Box.  Wood  S115-00-NSH-Oim 

8115-00-NSH-CR5e  8115-00-NSH-0189 

8115-90-NSH-0157  S115-00-NSH-0173 

8115-0O-NSH-CI158  S115-00-NSH-0174 

811S-OO^H-O159  8115-00-NSH-017S 

8115-(»-NSH-0180  S115-00-NSH-0178 

8115-OO-NSH-Oiei  8115-0»-NSK-0iae 

SllS-00-NSH-Oie2  S115-00-NSH-01SZ 

8115-00-NSH-0164  S115-aO-NSH-0197 

8115-4»-NSH-(ne7 


(Requirements  for  the  Naval  Regional 
Contracting  Center,  San  Diego.  CA  only) 

Services 

Janitorial/CustodiaL  U.S.  Army  Reserve 
Center,  3001  Pleasant  Valley  Road, 
Altoona,  Pennsylvania 
Janitorial/CustodiaL  U.S.  Army  Reserve 
Center.  4th  A  Hiller  Street 
Brownsville,  Pennsylvania 
Janitorial/CustodiaL  U.S.  Army  Corpa  of 
Engineers,  Raystown  Lake,  Raystown, 
Pennsylvania 

Deletions 

It  is  proposed  to  delete  the  following 
comm^ty  and  service  &x>m  the 
Procurement  List: 

Commodity 

Rag,  Wiping.  7920-00-205-1711. 
(Requirements  for  Warner  Robins 
AFB,  GA  only) 

Service 

Grounds  Maintenance.  Wheeler 
National  Wildlife  Refuge,  Decatur, 
Alabama 
Beverly  L  Milkman. 

Executive  Director. 

(FR  Doc.  91-18941  Filed  &-8-91: 8:45  am) 

Biujwa  COPE  4ea>-«3-N 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  And  Applicable 
OMB  Control  Number 

DOD  FAR  Supplement  part  228. 
Bonds  and  Insurance,  and  the  clauses  at 
252.228;  OMB  Control  Number  0704- 
02ia 

Type  Of  Request  Extension. 

Average  Burden  Hours/Minutes  Per 
Response:  1.093  hours. 

Responses  Per  Respondent  1. 

Number  Of  Respondents:  1,450. 
Annual  Burden  Hours:  1,585. 

Needs  and  Uses:  DOD  FAR 
Supplement  part  228  and  the  clauses 
S  252.228  require  contractors  to  submit 
information  concerning  certain  data 
required  to  enable  processing  and/or 
monitoring  of  accident  reports/ 
insurance  claims  relating  to  various 
insurance  clauses  including  but  not 
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limited  to  war  hazard  losses,  aircraft/ 
missile  accidents  and  munitions 
accidents. 

Affected  Public:  Businesses  or  other 
for-profit  non-profit  institutions  and 
small  businesses  or  oiganizations. 

Frequency:  On  occasion. 

Respondent  Obligation:  Required  to 
obtain  a  benefit 

Desk  Officer  Mr.  Peter  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget  Desk  Officer  for  DOD,  room 
3235,  New  &ecutive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Davis  Highway,  suite  1204,  Arlington. 
Virginia.  22202-4302. 

Dated:  August  S.  1991. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  91-18922  Filed  8-8-91;  8:45  am] 
BtLUNG  CODE  MIS-OI-M 


Office  of  the  Secretary  of  Defense 

Deparhnent  of  Defense  Wage 
Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday, 
September  3, 1991;  and  Tuesday, 
September  10, 1991;  Tuesday,  September 
17, 1991;  and  Tuesday,  September  24, 
1991,  at  10  a.m.  in  room  1E801,  The 
Pentagon.  Washington,  DC. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Public  Law  93^92.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463.  meetings  may  be 
closed  to  the  public  when  they  are 
“concerned  with  matters  listed  in  5 
U.S.C.  552b.”  Two  of  the  matters  so 
listed  are  those  “related  solely  to  the 
internal  personnel  rules  and  practices  of 


an  agency.”  (5  U.S.C.  552b.(c)(2)),  and 
those  involving  “trade  secrets  and 
commercial  o.r  Hnancial  information 
obtained  from  a  person  and  privileged 
or  confidential”  ;  §  U.S.C.  552b.(c)(4)). 

Accordingly,  thi  Deputy  Assistant 
Secretary  of  Defens*.  (Civilian  Personnel 
Policy /Equal  Opportunity)  hereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  the  public 
because  the  matters  considered  are 
related  to  the  internal  rules  and 
practices  of  the  Department  of  Defense 
(5  U.S.C.  S52b.(c)(2)),  and  the  detailed 
wage  data  considered  were  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence  (5  U.S.C.  552b(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee’s  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman,  Department  of  Defense 
Wage  Committee,  room  3D264,  The 
Pentagon.  Washington,  DC  20301. 

Dated:  August  S.  1991. 

L.M.  Bynum. 

A  Itemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  91-18923  Filed  8-8-91;  8:45  am] 
BIUJNG  CODE  SSIO-Ot-ll 


Defense  Advisory  Committee  on 
Women  in  the  Services;  Meeting 

agency:  Defense  Advisory  Committee 
on  Women  in  the  Services 
(DACOWITS),  DOD. 
action:  Notice  of  meeting. 

SlWlMARV:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Executive 
Committee  of  the  Defense  Advisory 
Committee  on  Women  In  the  Services 
(DACOWITS).  The  purpose  of  the 
meeting  is  to  review  unresolved 
resolutions  made  by  the  committee  at 
the  DACOWITS  1991  Spring 
Conference;  review  the  Subcommittee 
Issue  Agenda;  review  the  proposed 
agenda  for  the  DACOWITS  1991  Fall 
Conference;  and  discuss  issues  relevant 
to  women  in  the  Services.  All  meeting 
sessions  will  be  open  to  the  public. 
dates:  September  9, 1991. 9:30  a.m.-4 
p.m. 

ADDRESSES:  SECDEF  Conference  room 
3E869,  The  Pentagon.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACH 
Captain  Brands  M.  Weidner,  Office  of 
the  DACOWITS  and  Military  Women 
Matters,  OASD  (Force  Management  and 
Personnel).  The  Pentagon,  room  3D769. 


Washington.  DC  20301-4000:  telephone 
(703)  697-2122. 

Dated:  6  August  1991. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Do&  91-18962  Filed  8-8-91;  8:45  am) 
BtOINQ  COOE  M1S-SI-H 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  tnformation  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

agency:  Energy  Information 
Administration. 

action:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  No. 
96-511,  44  U.S.C  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC)):  (2)  Collection  number(s);  (3) 
Current  0^ffl  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  requesL  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  ^ligation,  i.e.. 
mandatory,  volimtary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  response;  (12)  The 
estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  September  9. 1991.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  ^d  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
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do  so  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  ElA 
contact  Isited  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Eneigy  Desk  Office, 
Office  of  Information  and  Regulatory 
Adairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT: 

Jay  Casselberry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  586-2171. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Federal  Energy  Regualtory 
Commission. 

2.  FERC-515. 

3. 1902-0097. 

4.  Hydorpower  License — Declaration 
of  Intention. 

5.  Extension. 

6.  On  occasion. 

7.  Mandatory. 

8.  Business  or  other  for-profit. 

9.  4  respondents. 

10. 1  response. 

11.  80  hours  per  response. 

12.  320  hours. 

13.  To  carry  out  the  requirements  of 
part  I,  section  23(b)  of  the  Federal  Power 
Act,  the  Declaration  of  Intention  is  Hied 
by  a  prospective  hydropower  developer 
on  a  stream  other  dian  debned  as  U.S. 
jurisdictional  waters  thereby  causing  the 
Commission  to  establish  whether  or  not 
it  has  jurisidiction  over  the  proposed 
projects. 

Statutory  Authority:  Sec.  5(a).  5(b],  13(b), 
and  52.  Pub.  L  No.  93-275,  Federal  ^ergy 
Administration  Act  of  1974, 15  U.S.C.  764(a), 
764(b).  772(b).  and  790a. 

Issued  in  Washington,  DC  August  5, 1991. 
Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 

(FR  Doc.  91-18986  Filed  8-8-91;  8:45  am] 
BtlUNQ  CODE  S4SO-01-M 


Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  ER91-357-000,  et  sL) 

The  Kansas  Power  and  Light  Co.,  et  aU 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

Take  notice  that  the  following  blings 
have  been  made  with  the  Commission: 


1.  The  Kansas  Power  and  Light 
Company 

[Docket  No.  ER91-357-000) 

August  1, 1991. 

Take  notice  that  on  July  30, 1991,  The 
Kansas  Power  and  Light  Company  (KPL) 
tendered  for  filing  an  amendment  to  its 
original  filing  in  the  above  captioned 
docket  related  to  a  proposed  change  in 
its  Electric  Interconnection  Contract 
with  Midwest  Energy,  Inc.  (MWE) 
identified  as  Federal  Energy  Regulatory 
Commission  Electric  Rate  ^hedule  No. 
123. 

Service  Schedule  P  and  Rate  Schedule 
for  Service  Schedule  P  as  amended  are 
tendered  for  filing  for  the  purpose  of 
superseding  Service  Schedules  K  and  L, 
and  the  pricing  schedules  and  addenda 
related  hereto. 

KPL  and  MWE  have  determined  that 
it  is  benebcial  to  both  parties  to  revise 
the  Term  and  Cancellation  provision  of 
the  Electric  Interconnection  Contract  to 
provide  for  a  longer  term  mutual 
commitment,  to  revise  other  aspects  of 
the  participation  power  agreement  and 
to  consolidate  the  provisions  of  Service 
Schedule  L  into  Service  Schedule  P. 

Copies  of  the  amendment  were  served 
upon  Midwest  Energy,  Inc.  and  the 
Kansas  Corporation  Commission. 

Comment  date:  August  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Oildale  Cogeneration  Partners,  LP.,  a 
Delaware  Limited  Partnership 

[Docket  No.  QF84-518-003] 

August  1, 1991. 

On  July  11, 1991,  as  supplemented  on 
July  30, 1991,  Oildale  Cogeneration 
Partners,  L.P.,  (Applicant)  a  Delaware 
limited  partnership,  23293  South  Pointe 
Drive,  suite  100,  Laguna  Hills,  California 
92653,  submitted  for  filing  an  application 
for  recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  at  the  Witco  refinery 
near  Oildale,  California,  and  will 
include  combustion  turbine  generator, 
heat  recovery  boiler  and  Sealtherm  oil 
heat  recovery  system. 

The  original  certification  was  issued 
on  April  25, 1985,  (31  FERC  62,117).  The 
instant  recertification  is  requested  due 
to  an  increase  in  the  net  electric  power 
production  capacity  from  29MW  to 
38MW  and  a  change  in  the  ownership 
structure.  CSW  Development-I,  Inc.,  an 
indirect  wholly-owned  subsidiary  of 
Central  and  South  West  Corporation,  a 
registered  holding  company  under  the 


Public  Utility  Holding  Company  Act  of 
1935,  will  have  an  ownership  interest  in 
the  facility. 

Comment  date:  30  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Cleveland  Electric  Illuminating 
Company 

[Docket  No.  ER91-558-^] 

August  1, 1991. 

Take  notice  that  on  July  26, 1991,  The 
Cleveland  Electric  Illuminating 
Company  (CEI)  tendered  for  filing  a 
proposed  amendment  to  the  1975 
Interconnection  Agreement  between  CEI 
and  the  City  of  Cleveland,  Ohio  (the 
City).  CEI  states  that  the  amendment 
will  provide  for  a  third  synchronous 
interconnection  between  the  CEI  system 
and  the  system  operated  by  the 
Cleveland  Public  Power  of  the  City,  and 
for  compensation  to  CEI  for  net 
interconnection  (transfer)  reactive 
power. 

CEI  has  requested  a  waiver  of  the 
Commission’s  regulations  in  order  to 
permit  the  amendment  to  become 
effective  as  of  January  1, 1990.  CEI 
states  that  the  City  does  not  oppose  this 
request. 

Comment  date:  August  16, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER91-151-4)00] 

August  1, 1991. 

Take  notice  that  on  July  29, 1991, 
Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing 
supplemental  information  and  a  notice 
of  termination  in  the  above  docket. 

CVPS  requests  the  Commission  to 
waive  its  notice  of  filing  requirements  to 
permit  the  rate  schedules  that  were  filed 
in  this  docket  to  become  effective 
according  to  their  terms. 

Comment  date:  August  16, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

5.  PSI  Energy,  Inc. 

[Docket  No.  ER91-474-000) 

August  1, 1991. 

Take  notice  that  PSI  Energy,  Inc.  (PSI), 
tendered  for  filing  an  Amendment  to  the 
FERC  Filing  in  Docket  No.  ER91-474- 
000. 

This  Amendment  gives  a  definition  for 
the  third  party  energy  rates  contained  in 
the  Interconnection  Agreement  with 
Northern  Indiana  Public  Service 
Company  as  a  result  of  a  request  by 
FERC  Staff. 
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PSI  has  requested  that  the  effective 
date,  per  the  original  filing,  of  April  15, 
1991,  remain  unhanged. 

The  definition  for  diird  party  energy 
rates  contained  in  this  Rling  will  also 
apply  to  the  Interconnection  and  Power 
Cooidination  Agreements  with 
Louisville  Gas  and  Electric  Company, 
Cincinnati  Gas  and  Electric  Company, 
Central  Illinois  Public  Service  Company, 
Southern  Indiana  Gas  and  Electric 
Company,  Hoosier  Energy  Rural  Electric 
Cooperative,  Inc.,  and  Wabash  Valley 
Power  Association,  Inc. 

Copies  of  the  niing  were  served  on 
Northern' Indiana  Public  Service 
Company,  Louisville  Gas  and  Electric 
Company,  Cinciimati  Gas  and  Electric 
Company,  Central  Illinois  Public  Service 
Company,  Southern  Indiana  Gas  and 
Electric  Company,  Hoosier  Energy  Rural 
Electric  Cooperative,  Inc.,  Wabash 
Valley  Power  Association,  Inc.,  the 
Illinois  Commerce  Commission,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  August  16. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Iowa  Public  Service  Company 
[Docket  No.  ER91-554-000] 

August  1. 1991. 

Take  notice  that  on  July  25, 1991,  Iowa 
Public  Service  Company  (IPS)  tendered 
for  Tiling  Emergency  Electric 
Interconnection  and  Operating 
Agreement  (Interconnection  Agreement) 
with  East  River  Electric  Power 
Cooperative  (East  River). 

IPS  indicates  that  the  Interconnection 
Agreement  reflects  the  establishment  of 
a  transmission  interconnection  between 
the  two  systems.  This  agreement  does 
allow  for  East  River  to  take  power  and 
energy  from  the  Company.  Paybacks  to 
the  Company  shall  be  in  the  form  of 
inkind  payments. 

IPS  states  that  copies  of  this  frling 
were  served  on  East  River  Electric 
Power  Cooperative,  the  Iowa  Utilities 
Board,  Rural  Electrification 
Administration,  and  South  Dakota  PUC. 

Comment  date:  August  16, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PacifiCorp  Electric  Operations 
[Docket  No.  ER91-553-000] 

August  1, 1991. 

Take  notice  that  PacifiCorp  Electric 
Operations  (“PacifiCorp")  on  July  25, 
1991,  tendered  for  filing,  in  accoidance 
with  18  CFR  35.13  of  the  Commission's 
Rules  and  Regulations,  an  Electric 
Supply  Agreement  (“Agreement" 


between  PacifiCorp  and  Brigham  City 
Corporation  (“Brigham"). 

The  Agreement  provides  for  the  sale 
to  Brigham  of  supplemental  power  and 
energy. 

PacifiCorp  respectfully  requests, 
pursuant  to  18  35.11  of  ^e 

Commission’s  Rules  and  Regulations 
that  a  waiver  of  prior  notice  be  granted 
and  that  an  effective  date  of  October  1, 
1989  be  assigned.  Such  date  being 
consistent  with  the  date  service  under 
the  A^eement  commenced. 

Copies  of  this  filing  have  been 
supplied  to  Brigham  and  the  Utah  Public 
Service  Commission. 

Comment  date:  August  16, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Niagara  Mohawk  Power  Corporation 
[Docket  No.  0191-555-000] 

August  1, 1991. 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara),  on  July  25, 
1991,  tendered  for  filing  an  agreement 
between  Niagara  Mohawk  and  Indeck 
Energy  Services  of  Corinth,  Inc. 
(“Indeck”)  dated  June  26, 1991  providing 
for  certain  transmission  services  to 
Indeck.  This  agreement  provides  for  the 
transmission  and  delivery  by  Niagara 
Mohawk  of  specified  quantities  of 
power  produced  by  Indeck  to  be  sold  by 
Indeck  to  Consolidated  Edison  Company 
of  New  Yoric  (Con  Ed)  under  separate 
agreement.  Him  services  imder  this 
agreement  are  proposed  to  commence  as 
of  the  commercial  operation  date  of 
Indeck's  Production  Facility,  as  that 
term  is  defined  in  the  Indeck-Con  Ed 
power  purchase  agreement  (The 
commercial  operation  date  is  currently 
projected  by  Indeck  to  be  April  1993.) 

Niagara  Mohawk  requests  waiver  of 
the  Commission’s  notice  requirements. 
Niagara  states  that  waiver  is  warranted 
because  approval  of  this  contract  at  this 
time  is  necessary  for  the  successful 
obtainment  of  financing  for  construction 
of  the  Production  Facility. 

Copies  of  this  filing  were  served  upon 
Indeck  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  August  16, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Iowa  Southern  Utilities  Conqiany 
[Docket  No.  ER91-559-000] 

August  1, 1991. 

Take  notice  that  Iowa  Southern 
Utilities  Company  (ISU)  on  July  29, 1991, 
tendered  for  filing  as  an  initial  rate 
schedule  a  Transmission  Agreement 
whereby  ISU  will  provide  transmission 
services  to  the  dty  of  Pella,  an  Iowa 
Municipal  Utility  (Pella)  during  a  one 


37903 


year  term  to  enable  Pella  to  receive 
energy  from  Muscatine  Power  and 
Water  (MPW).  ISU  proposes  an  effective 
date  of  May  1, 1991,  and  requests  waiver 
of  the  Commission’s  notice  requirement 

A  copy  of  the  filing  was  served  upon 
the  Iowa  State  Utilities  Bocu'd  and  Pella. 

Comment  date  ’  August  12. 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PacifiCorp  Electric  Operations 

[Docket  Nos.  ERB9-C83-003  and  ER89-494- 
002) 

August  1, 1901. 

Take  notice  that  on  July  25, 1991, 
PacifiCorp  Electric  Operations 
(PacifiCorp),  tendered  for  filing  in 
compliance  with  the  Commission’s  letter 
order  dated  June  18, 1991,  a  compliance 
report  showing  the  refunds  forwarded  to 
all  of  PacifiCorp’s  customers  which  were 
due  refunds  as  a  result  of  the  March  18, 
1991  Settlement  Agreement  under 
Docket  Nos.  ER89-493-000  and  ER89- 
494-000. 

Copies  of  the  filing  were  served  upon 
all  parties  hereto,  the  Wyoming  Public 
Service  Commission,  the  Utah  Public 
Service  Commission,  the  Public  Utility 
Commission  of  Oregon,  the  Idaho  Public 
Utilities  Commission,  the  Public  Utilities 
Commission  of  Colorado,  the  Montana 
Public  Service  Commission,  the  Public 
Utilities  Commission  of  California,  the 
Nevada  Public  Service  Conunission,  the 
Arizona  Corporation  Commission  and 
the  Washington  Utilities  A 
Transportation  Conunission. 

Comment  date:  August  16, 1991,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

11.  Iowa  Public  Service  Company 
[Docket  Na  ER91-557-000) 

August  1. 1991. 

Take  notice  that  on  July  25, 1991,  Iowa 
Public  Service  Company  (IPS)  tendered 
for  filing  revised  Electric  Transmission 
Interconnection  Agreement 
(Interconnection  Agreement)  and 
revised  exhibits  A  and  B  to  the 
Interconnection  Agreement  with  Com 
Belt  Power  Cooperative  (CBPC),  dated 
March  1. 1991. 

IPS  indicates  that  the  revised 
Interconnection  Agreement  and  revised 
Exhibits  reflect  and  changes  the  parties 
have  made  In  the  points  of 
interconnection  and  the  interconnection 
facilities  between  the  two  systems. 

IPS  also  requests  a  waiver  of  the 
Commission’s  rules  so  that  the 
Interconnection  Agreement  may  be 
approved  retroactive  to  March  1, 1991. 

IPS  states  that  copies  of  this  filing 
were  served  on  Com  Belt  Power 
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Cooperative  and  the  Iowa  Utilities 
Board. 

Comment  date:  August  16. 1991,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

12.  Georgia  Power  Company 

(Docket  Nos.  ER91-171-000,  ER91-204-000 
and  ER91-205-000] 

August  2, 1991. 

Take  notice  that  on  August  1, 1991, 
Georgia  Power  Company  (Georgia 
Power)  tendered  for  Hling  supplemental 
information  concerning  Georgia  Power’s 
December  21, 1990  filing  of  a  revised  and 
Restated  Integrated  Transmission 
System  Agreement,  a  Block  Power  Sale 
Agreement  and  a  Coordination  Service 
Agreement. 

Georgia  Power  states  that  the 
supplemental  information  provided  in 
this  filing  addresses  questions  raised  by 
the  Commission  in  response  to  the 
aforementioned  December  21, 1990 
filings. 

Comment  date:  August  12, 1991  in 
accordance  with  SU  ndard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Detroit  Edison  Company 
[Docket  No.  ER91-211-000] 

August  2, 1991. 

Take  notice  that  on  July  22, 1991, 
Detroit  Edison  Company  (Detroit 
Edison)  tendered  for  filing  additional 
materials  in  connection  with  an  initial 
electric  rate  scheduled  entitled  Belle 
River  Participation  Agreement  between 
Detroit  Edison  and  Michigan  Public 
Power  Agency  in  this  docket. 

Comment  date:  August  16. 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

14.  Ariiansas  Power  &  light  Company 
[Docket  No.  ER91-549-000] 

August  2, 1991. 

Take  notice  that  on  July  22, 1991, 
Arkansas  Power  &  Light  Company 
tendered  for  filing  the  following 
documents: 

1.  Addendum  to  Agreement  for 
Purchase  of  Electric  Service  by  City  of 
Benton,  Arkansas  from  Arkansas  Power 
&  Light  Company. 

2.  Addendum  to  Agreement  for 
Purchase  of  Electric  Service  by  City  of 
Prescott,  Arkansas  from  Arkansas 
Power  and  Light  Company. 

3.  Addendum  to  Agreement  for 
Purchase  of  Electric  Service  by  Farmers 
Electric  Cooperative  Corporation  and 
Arkansas  Power  and  Light  Company. 

Comment  date:  August  16. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Pennsylvania  Power  &  Light 
Company 

[Docket  No.  ER91-356-000J 
August  2, 1991. 

Take  notice  that  on  July  18, 1991, 
Pennsylvania  Power  &  Light  Company 
(PP&L)  tendered  for  filing  Supplemental 
information  In  response  to  Commission 
sta^  concerns  with  certain  provisions  of 
the  Agreement  between  PP&L  and  Public 
Service  Electric  and  Gas  Company  in 
this  docket. 

Comment  date:  August  16, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  American  Municipal  Power-Ohio, 

Inc.  and  Connecticut  Municipal  Electric 
Energy  Cooperative  v.  Niagara  Mohawk 
Power  Corporation 

pocket  No.  EL91-47-000J 
August  2, 1991. 

Take  notice  that  on  July  26, 1991, 
American  Municipal  Power-Ohio,  Inc. 
and  the  Connecticut  Municipal  Electric 
Energy  Cooperative  (CMEEC)  tendered 
for  filing  a  complaint  against  Niagara 
Mohawk  Power  Corporation  and  request 
for  establishment  of  refund  effective 
date  and  motion  to  consolidate  with 
Docket  EL91-44-000. 

Comment  date:  September  3, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  American  Municipal  Power-Ohio, 

Inc.  and  City  of  Cuy^oga  Falls,  Ohio  v. 
Ohio  Edison  Company 

Pocket  No.  EL91-48-000) 

August  2, 1991. 

Take  notice  that  on  July  26, 1991, 
American  Municipal  Power-Ohio,  Inc. 
(AMP-Ohio)  and  City  of  Cuyahoga  Falls, 
Ohio  tendered  for  filing  a  complaint  and 
Motion  for  Summary  Disposition  against 
Ohio  Edison  Company. 

AMP-Ohio  alleges  that  Ohio  Edison 
has  charged  and  proposed  to  continue  to 
charge  AMP-Ohio  and/or  Cuyahoga 
Falls  for  certain  costs  of  improvements 
to  transmission  facilities  Ohio  Edison 
claims  are  necessary  to  provide 
Cuyahoga  Falls  with  permanent 
transmission  service  at  138  kV. 

Comment  date:  September  3, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 


protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  ^e  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-18934  Filed  8-8-91;  8:45  am] 
BUUNQ  CODE  6717-01-M 


[Project  Nos.  8221-022  and  9049-^008] 

Hydroelectric  Applications  (Alaska 
Energy  Authority  and  Carex  Hydro); 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  8221-022. 

c.  Date  Filed:  June  7, 1991. 

d.  Applicant:  Alaska  Energy 
Authority. 

e.  Name  of  Project  Bradley  Lake 
Project. 

f.  Location:  The  project  is  located  on 
the  Bradley  River  in  Kenai  Peninsula 
Borough,  Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(rJ. 

h.  Applicant  Contact  Charlie  Bussell, 
Executive  Director,  Alaska  Energy 
Authority,  701  East  Tudor  Road,  P.O. 
Box  190869,  Anchorage.  AK  99519-0869, 
(907)  561-7877. 

i.  FERC  Contact  Kenneth  Fearon, 

(202)  21&-2657.. 

j.  Comment  Date:  August  21, 1991. 

k.  Description  of  Amendment  The 
licensee  propose  to  construct  a  25-foot 
by  25-foot  by  3-foot  deep  intake  basin 
and  a  10-foot-high  diversion  dike  at  the 
foot  of  a  small  waterfall  which  presently 
discharges  onto  a  narrow  bench  above 
Bradley  Lake  and  flows  into  upper 
Battle  Creek.  A  1,900-foot-long  diversion 
ditch  will  be  constructed  from  the 
diversion  dike  and  intake  basin  through 
three  existing  ponds  to  Bradley  Lake. 
The  diversion  would  add  approximately 
0.9  square  miles  of  drainage  basin  to  the 
Bradley  Lake  Project  for  power 
generation. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

2  a.  Type  of  Application:  Surrender  of 
License. 
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b.  Project  No.:  9049-008. 

c.  Date  Filed:  June  3, 1991. 

d.  Applicant:  Carex  Hydro. 

e.  Name  of  Project:  Pioneer. 

f.  Location:  On  Deckers  Creek, 
Monongalia  County,  West  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791{a)-825(r). 

h.  Applicant  Contact:  Mr.  Jacky 
Trotignon,  Western  Equipment  Corp., 
2175  Lemoine  Avenue,  suite  507,  Fort 
Lee.  NJ  07024,  (201)  947-0260. 

i.  FERC  Contact:  Michael  Dees,  (202) 
219-2807. 

j.  Comment  Date:  August  22, 1991. 

k.  Description  of  Project:  On  June  29, 
1989,  a  license  was  issued  to  construct, 
operate  and  maintain  the  Pioneer 
Project  No.  9049.  The  project  would  have 
consisted  of:  (1)  A  reinforced  concrete 
dam  120  feet  long,  10  feet  high,  and 
incorporating  an  intake,  weir,  and 
sedimentation  cell;  (b)  a  reservoir  of 
one-half  acre  surface  area  and  2.5  acre- 
feet  volume  at  a  normal  maximum 
surface  elevation  of  1,289  feet  msl;  (c)  a 
42-inch  diameter  steel  penstock  4,200 
feet  long;  (d)  a  powerhouse  20  feet  high, 
45  feet  long,  and  30  feet  wide  housing 
two  turbine-generators  of  1.5  MW 
combined  capacity;  (e)  the  0.48-kV 
generator  leads;  (0  a  0.48/12.5-kV 
transformer;  (g)  a  12.5-kV  transmission 
line  3  miles  long;  and  (h)  appurtenant 
facilities. 

The  licensee  has  decided  to  surrender 
the  license  because  the  existing  land 
owner  has  terminated  the  lease 
agreement  and  the  new  rates  for 
purchase  of  power  have  dropped  to  1.5 
cents  per  kilowatthour.  No  construction 
has  commenced. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C, 
and  D2. 

Standard  Paragraphs 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211, 

.214.  In  determining  the  appropriate 
action  to  take,  the  Conunission  will 
consider  all  protests  or  other  comments 
Bled,  but  only  those  who  Ble  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  speciHed 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  “COMMENTS”, 
“PROTEST',  "MOTION  TO 
INTERVENE”,  as  applicable,  and  the 


Project  Number  of  the  particular 
application  to  which  the  Bling  refers. 
Any  of  the  above-named  documents 
must  be  Bled  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to  Dean 
Shumway,  Director,  Division  of  Project 
Review.  Federal  Energy  Regulatory 
Commission,  room  1027  (810 1st),  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  speciBed  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
Ble  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtain  by  agencies  directly  from 
the  Applicant.  If  an  agency  does  not  Ble 
comments  within  the  time  speciBed  for 
Bling  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Dated:  August  5, 1991,  Washington,  DC. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-18937  Filed  8-8-91;  8:45  am) 
BILUNO  CODE  6717-01-M 


IDocket  Nos.  CP91-2562-000,  St  al.l 

Northwest  Pipeline  Corp.,  et  al.; 

Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  Blings 
have  been  made  with  the  Commission: 

1.  Northwest  Pipeline  Corporation 
[Docket  No.  CP91-2562-000] 

August  1, 1991. 

Take  notice  that  on  July  23, 1991, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158-0900,  Bled  in  Docket 
No.  CP91-2562-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act,  for  permission  and  approval  to 
abandon  partially  a  gas  gathering  and 
transportation  service  provided  to 
Natural  Gas  Pipeline  Company  of 
America  (NGPL)  and  a  request  for  any 
necessary  waivers  of  the  Brst-come, 
Brst-serve  provisions  of  Northwest's 
FERC  Gas  Tariff,  all  as  more  fully  set 
forth  in  the  application  which  is  on  Ble 
with  the  Commissii  n  and  open  to  public 
inspection. 

Northwest  proposes  to  abandon  the 
gas  gathering  and  transportation 
agreement  with  NGPL  dated  December 
20, 1977  (the  agreement),  which  was 


authorized  by  the  Commission  in  an 
order  issued  April  17, 1979,  in  Docket 
No.  CP78-183  (7  FERC  61,057).  It  is 
stated  that  the  agreement  is  set  forth  in 
Northwest's  FERC  Gas  Tariff,  Original 
Volume  No.  2,  as  Rate  Schedule  X-53. 
Northwest  states  that  pursuant  to  the 
agreement.  Northwest  gathers  and 
transports  up  to  25,000  Mcf  per  day  of 
natural  gas  from  reserves  that  NGPL 
would  either  develop  or  otherwise 
acquire  in  Northwest's  Bar  X,  Grand 
Valley  and  Grand  Gas  Gathering 
System  in  Uintah  and  Grand  Counties, 
Utah.  It  is  stated  that  Northwest  delivers 
this  gas  to  an  existing  point  of 
interconnection  with  Q  Paso  Natural 
Gas  Company  (El  Paso)  near  Ignacio. 
Colorado  in  La  Plata  County.  Northwest 
further  states  that  pursuant  to  the 
agreement  it  has  the  option  to  purchase 
up  to  25  percent  of  the  gas  gathered  for 
NGPL 

It  is  indicated  that  by  a 
terminationagreement  dated  April  15, 
1991,  Northwest  and  NGPL  mutually 
agreed  to  terminate  the  agreement 
effective  April  15, 1991,  provided  that 
Northwest  receives  Commission 
approval  to  retain  the  priority  of  service 
date  established  under  the  agreement 
for  any  future  transportation  under  a 
replacement  blanket  certiBcate 
transportation  agreement  of  the  supplies 
now  subject  to  Rate  Schedule  X-^3. 
Thus,  Northwest  also  requests  any 
necessary  waiver  of  the  Brst  come,  Brst 
serve  provisions  of  its  FERC  Gas  Tariff 
in  order  to  retain  the  priority  of  service 
date  of  December  20, 1977. 

Northwest  states  that  it  has  entered 
into  a  nonjurisdictional  replacement  gas 
gathering  agreement  with  NGPL  dated 
April  15, 1991,  for  up  to  25,000  MMBtu  of 
natural  gas  per  day  from  all  gathering 
receipt  points  served  by  Northwest. 
Northwest  also  states  that  as  a 
replacement  for  the  transportation 
service  in  Rate  Scheudle  X-53. 

Northwest  and  NGPL  have  entered  into 
an  open  access,  interruptible 
transportation  agreement  under 
Northwest's  Rate  Schedule  TI-1.  It  is 
indicated  that  this  replacement 
transportation  agreement  provides  for 
the  transportation  of  up  to  25,000 
MMBtu  per  day  from  the  Grand  Valley, 
Grand  Gas,  and  Bar  X  mainline  receipt 
points  to  the  Ignacio  interconnection 
with  El  Paso  in  La  Plata  County, 
Colorado. 

Northwest  states  that  in  the  event  the 
Commission  does  not  grant  the 
requested  waiver.  Northwest 
alternatively  requests  approval  to 
abandon  only  the  gathering  service 
provided  under  Rate  Schedule  X-53. 
Northwest  indicates  that  it  would  then 
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retain  Rate  Schedule  X-53  solely  to 
provide  the  transportation  service. 

Northwest  does  not  propose  to 
abandon  any  facilities. 

Comment  date:  August  22, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP91-20O1-OOO1 
August  1, 1991. 

Take  notice  that  on  July  26, 1991, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  SJ^,  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP91-2601-000,  a  request  pursuant  to 
§  157.205  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  eleven  (11) 
additional  points  of  delivery  for  existing 
wholesale  customers  for  mainline  taps 
under  Columbia’s  blanket  certificate 
issued  in  Docket  No.  CP63-76-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Columbia  states  that  it  requests 
authorization  to  construct  and  operate 
the  facilities  necessary  to  provide  the 
additional  points  of  delivery,  as  follows: 
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mercial 
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trial 
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Annual 

vol¬ 

umes 

(D84 

Mountaineer 

Gas 
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' 

Columbia  states  that  the  additional 
points  of  delivery  have  been  requested 
by  its  wholesale  customers  for 
residential,  commercial  and/or 
industrial  service.  Columbia  farther 
states  that  it  has  been  advised  that  no 
major  non-jurisdictional  facilities  would 
be  required  as  a  result  of  the  proposed 
service.  It  is  indicated  that  the  amount 
of  any  such  non-jurisdictional 
construction  associated  with  the 
proposed  points  of  delivery  has  been 
included  in  the  individual  project 
description  with  the  exception  of 
residential  hookups.  It  is  further 
indicated  that  Columbia  will  comply 
with  the  environmental  requirements  of 
§  157.206(d)  of  the  Commission’s 
Regulations  prior  to  the  construction  of 
its  facilities. 

Columbia  states  that  the  quantities  to 
be  provided  through  the  new  delivery 
points  would  be  within  its  currently 
authorized  level  of  service  and  would  be 
within  existing  peak  day  and  annual 
proposed  seasonal  entitlements  of  such 
customers.  Columbia  further  states  that 
the  sales  to  be  made  through  the 
proposed  points  of  delivery  would  be 
under  its  currently  effective  service 
agreements  with  such  customers  under 
Rate  Schedule  CDS. 

Comment  date:  September  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


3.  Gulf  States  Transmission  Corporation 
(Docket  Nos.  CP91-2606-000,  CP91-2eO7-0OOj 
August  1, 1991. 

Take  notice  that  on  July  30, 1991,  Gulf 
States  Transmissicm  Corporation 
(Applicant),  1324  North  Heame,  Suite 
300,  Shreveport,  Louisiana  71107,  filed  in 
the  above  referenced  dockets  prior 
notice  requests  pursuant  to  §§  157.205 
and  284.23  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 
its  blanket  certiHcate  issued  in  Docket 
No.  CP90-239-000,  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  requests  tbet  are  on  ffle 
with  the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Applicant  states  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  Applicant  would 
charge  the  rates  and  abide  by  the  terms 
and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  September  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 
consolidated. 


^  1 

Docket  Na  (date  (9ed|  j  Shipper  nante 

Peak  day,‘ 
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■  W  an  ST  docket  is  shown,  t20-(lay  transportation  service  was  reported  in  N. 


4.  Algonquin  Gas  Transmission 
Company,  Texas  Eastern  Transmission 
Corporation 

(Docket  Na  €3*91-1580-001) 

August  2. 1991. 

Take  notice  that  on  July  25, 1991, 
Algonquin  Gas  Transmission  Company 


(Algonquin),  1264  Soldiers  Field  Road. 
Boston,  Massachusetts  02135  and  Texas 
Eastern  Transmission  Corporation 
(Tetco),  5400  Westheimer  Court, 
Houston,  Texas  77058,  jointly  referred  to 
as  Applicants,  filed  in  Docket  No.  CP91- 
1580-001  a  joint  application,  as 
supplemented  on  July  31, 1991,  pursuant 


to  section  7(c)  of  the  Commission’s 
Regulations  under  the  natural  Gas  Act 
to  amend  the  application  filed  by 
Applicants  in  Docket  No.  CP91-158O-G00 
to  request  a  reallocation  of  quantities 
between  two  customers  under 
Algonquin's  proposed  Rate  Schedules 
AWS,  WPS  and  WFT  and  to  reallocate 
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volumes  between  Algonquin  and 
another  customer  under  Tetco’s  Rate 
Schedule  S&-1,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Algonquin  proposes  to  reallocate  125 
MMBtu  per  day  from  the  Town  of 
Middleborough,  Massachusetts  under 
proposed  Rate  Schedule  AWS  to 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Ed]  under  proposed  Rate 
Schedules  WPS  and  WFT,  14  and  111 
MMBtu  per  day,  respectively.  Tetco  also 
requests  to  reallocate  111  N^lBtu  per 
day  of  storage  service  under  Rate 
Schedule  SS-1  from  Algonquin  to  Con 
Ed. 

Comment  date:  August  23, 1991,  in 
accordance  with  the  first  subparagraph 


of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

5.  Texas  Gas  Transmission  Corporation, 
Midwestern  Gas  Transmission  Company 

[Docket  Nos.  CP91-6218-00a  CP91-6219-000. 
CP91-6220-000.  CP91-6229-000] 

August  2. 1991. 

Take  notice  that  Texas  Gas 
Transmission  Corporation,  3800 
Frederica  Street,  Owensboro,  Kentucky 
42301;  and  Midwestern  Gas 
Transmission  Company.  P.O.  Box  2511, 
Houston.  Texas  77252,  (Applicants)  filed 
in  the  above-referenced  dockets  prior 
notice  requests  pursuant  to  S  S  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 
blanket  certiHcates  issued  in  Docket  No. 
CP88-686-000  and  Docket  No.  CP90- 


174-000,  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  requests  that 
are  on  file  with  the  Commission  and 
open  to  public  inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  $  284.223  of  the  Commission’s 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day. 
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Annual 
MMBtu 

Receipt '  point 

Delivery  points 

Contract  date,  rate 
schedule,  service 
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Related  docket 
Start  up  date 
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Company. 
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May  25. 1990  IT. 
interruptible. 
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7-02-91 
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*  36,500,000 

'  Offshore  Louisiana  and  offshore  Texas  are  shows  as  OLA  and  OTX. 
*  Midwestern's  quantities  are  in  dekaterms. 


6.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP91-2604-000] 

August  2, 1991. 

Take  notice  that  on  July  29, 1991, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77251,  filed  in  Docket  No.  CP91- 
2604-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
transportation  and  gas  storage  service 
provided  by  Panhandle  for  the  Village  of 
Morton,  Illinois  (Morton),  an  existing 
sales  customer  of  Panhandle,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  nie  with  the  Commission  and  open  to 
public  inspection. 

Panhandle  proposes  to  abandon  the 
service  to  Morton  which  was  authorized 
by  the  Commission  in  Docket  No.  CP79- 
84  and  was  carried  out  pursuant  to  the 
provisions  of  a  Gas  Storage  and 
Transportation  Agreement  between 


Panhandle  and  Morton  dated  October 
13, 1978,  on  File  with  the  Commission  as 
Panhandle's  Rate  Schedule  TS-4. 
Panhandle  states  that  in  a  letter 
agreement  dated  September  20, 1990, 
Panhandle  and  Morton  agreed  to 
terminate  the  transportation  and  gas 
storage  service.  Panhandle  requests  that 
the  abandonment  authorization  be  made 
effective  retroactive  to  April  1, 1991.  It  is 
asserted  that  the  proposal  involves  no 
abandonment  of  facilities.  It  is  stated 
that  no  other  customers  of  Panhandle 
would  be  affected  by  the  proposed 
abandonment. 

Comment  date:  August  23, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

7.  Texas  Gas  Transmission  Corporation 
[Docket  No.  CP91-2597-«)0] 

August  2, 1991. 

Take  notice  that  on  July  26, 1991, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owensboro, 


Kentucky  42302,  filed  a  Docket  No. 
CP91-2597-000  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act 
for  permission  and  approval  to  partially 
abandon  firm  sales  service  to  the 
Dayton  Power  and  Light  Company 
(Dayton),  all  as  more  fully  set  forth  in 
the  application  on  Hie  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Texas  Gas  provides 
for  the  firm  sale  of  up  to  102,856  MMBtu 
of  natural  gas  to  Dayton  pursuant  to  a 
November  1, 1990,  service  agreement. 
Texas  Gas  states  that  by  letter  dated 
May  31, 1991,  Dayton  requested  that  it 
be  allowed  to  convert  15,000  MMBtu  per 
day  to  firm  transportation  service, 
effective  August  1, 1991.  Texas  Gas 
states  that  because  the  service 
agreement  between  Texas  Gas  and 
Dayton  is  not  “an  eligible  firm  sales 
service  agreement”,  "rexas  Gas  cannot 
utilize  the  automatic  abandonment 
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authority  provided  in  1 284.10  of  the 
Commission’s  Regulations;  therefore, 
Texas  Gas  is  seeking  authority  to 
abandon  its  sales  obligation  to  Dayton 
by  the  amount  sought  to  be  converted  by 
Dayton  effective  the  date  of  sxich 
conversion. 

It  is  stated  that  no  abandonment  of 
facilities  is  requested. 

Comment  date:  August  23. 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Viking  Gas  Transmission  Company, 
Midwestern  Gas  Transmission 
Company,  Transwestem  Pipeline 
Comiiany,  Northern  Natural  Gas 
Company,  Tennessee  Gas  Pipeline 
Company 

[Docket  Nos.  CP91-261O-00a*  CP91-2811- 


000.  CP91-2612-00a  CP91-2813-00a  CP2614- 
000] 

August  Z,  1991. 

Take  notice  that  the  above  reference 
companies  (Applicants]  Hied  in  the 
above  reference  dockets,  prior  notice 
requests  pursuant  to  {  S  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  their 
blanket  certificates  issued  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  Hie  with  the 
Commission  and  open  to  public 
inspection  and  in  the  attached  appendix. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


'These  prior  notices  requests  are  not 
consolidated. 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactions  under  $  284.223 
of  the  Commission’s  Regulations,  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Applicants  also  state  that  each 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  the  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  September  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  no.  (date 
filed) 

Applicant 

Shipper  name 

Peak  day  ‘ 

Poirrts  of 

Start  up  date,  rate 

Related  2  dockets 

average 

aruiual 

Receipt 

Defevery 

schedule 

CP91-2610-000 

Viking  Gas 
Transmission 

AquUa  Energy 
Marketing 

100,000  . 
100,000 

Wl.  MN,NO.-  .. 

Wt  MN.  NO 

06-01-91,  IT-2> . . 

ST91-9542-000 

(7-30-91) 

CP90-273-000 

(Company,  P.O. 

Box  2511, 

Houston,  Texas 
77252. 

Corporatioa 

1 

36,500,000  1 

1 

1 

1 

0^91-2611-000 

WHIiams  Gas 
Marketirtg 

50,000 

50,000 

TN,  IL,  IN  KY . J 

IL,  IN,  KY . . . 

07-04-91.  IT . . . 

ST91-9541-000 

(7-30-91) 

Transmission 

1 

CP90-1 74-000 

Company.  PX). 

Box  2511, 

Houston.  Texas 
77252. 

Company. 

18,250,000 

1 

i 

1 

1 

CP91 -261 2-000 

Transwestem 

Western 

5,000 

AZ.  NM.  OK.  TX . 

AZ.  NM,  OK,  TX . 

07-01-91,  rrs-i . . 

ST91-9641-000 

(7-30-91) 

Pipeline 

Courrties  Gas 

3,750 

CP88-133-000 

Company,  1400 
Smith  Street 

P.O.  Box  1188, 
Houston.  Texas 
77251-1188. 

Ca,  Inc. 

1,825,000 

i 

1 

! 

CP91-2613-000 

Northern  Natural 

Tenaska 

250,000 

07-01-91.  IT-1 _ 

ST91-9S634X)0 

(7-30-91) 

Gas  Company, 

Marketing 

187.500 

CP86-«3SOOO 

1400  Smith 

Street  P.O.  Box 
1188,  Houstoit 
Texas  77251- 
1188. 

Ventures. 

91,250.000 

Ml.  IL 

CP91 -2614-000 

Polaris  Pipelirte 
Corporatioa 

100,000 

100,000 

07-08-91.  IT . 

ST91-9485-000 

(7-30-91) 

Pipelirte 

CP87-1 15-000 

Company,  P.O. 

36.500,000 

Box  2511. 

Houston,  Texas 
77252. 

TN.  OH,  KY,  AH. 

'  OuantitiM  are  shown  in  dt  for  Viking.  Midwestern  and  Tennessee;  and  MMBtu  for  Transwestem  and  Northern. 

'  Offshore  Louisiana  arxl  offshore  Texas  are  shown  as  OLA  and  OTX,  respeeSvefy. 

■  The  CP  docket  oorresporxls  to  applicanrs  blanket  transportation  certificate.  If  an  ST  docket  is  shown,  120-day  transportation  service  was  reported  in  il 


9.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP91-280&-000j 
August  2, 1991. 

Take  notice  that  on  July  29, 1991, 
Panhandle  Eastern  Pipe  Line  Company 


(Panhandle).  P.O.  Box  1642,  Houston, 
'Texas  77251-1642,  filed  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  to  abandon  a  transportation 
service  for  Zenith  Natural  Gas  Company 
(Zenith)  under  Rate  Schedule  T-45,  all 


as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Panhandle  indicates  that  it  was 
authorized  by  order  issued  July  30, 1981, 
in  Docket  No.  CP91-171-000  to 
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implement  that  portion  of  an  August  26, 
19^  element  between  Panhandle  and 
Zenith  which  permitted  Panhandle  to 
transport  for  ^nith  up  to  1,500  Mcf  per 
day  from  a  point  of  interconnection  of 
the  facilities  of  Zenith  and  Cities  Service 
Gas  Company  (now  Williams  Natural 
Gas  Company)  in  Barber  County, 

Kansas  to  Zenith  at  a  point  on 
Panhandle’s  facilities  west  of  Haven, 
Kansas.  Panhandle  states  that  Williams 
would  receive  the  gas  at  the  Barber 
County,  Kansas  point  and  redeliver 
thermally  equivalent  volumes  to 
Panhandle  at  existing  points  of 
interconnection  in  KingHsher  County, 
Oklahoma  and  Grant  County,  Kansas 
through  an  exchange  arrangement 
authorized  by  order  issued  April  7, 1981, 
in  Docket  Nos.  CP80-557-000,  CP81-0O- 
000  and  CP81-60-001.  Panhandle  states 
that  by  letter  dated  April  25, 1991,  it 
invoked  its  contractual  right  to 
terminate  the  agreement. 

No  abandonment  of  facilities  is 
proposed. 

Comment  date:  August  23, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

10.  Steuben  Gas  Storage  Company 

[Docket  No.  CP89-1684-004] 

August  2, 1991. 

Take  notice  that  on  July  16, 1991, 
Steuben  Gas  Storage  (^mpany 
(Applicant)  500  Renaissance  Center, 
Detroit,  Michigan  48243,  filed  in  Docket 
No.  CP89-1684-004,  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  (NGA),  as 
amended,  and  §  157.6  of  the  Federal 
Energy  Regulatory  Commission's  (FERC 
or  Commission)  Regulations  thereunder, 
a  petition  to  amend  a  certificate  of 
public  convenience  and  necessity, 
issued  on  September  19, 1990,  and  as 
amended  on  October  25, 1990,  which 
authorized  the  Applicant  to  develop, 
construct,  and  operate  an  underground 
gas  storage  Held  and  related  facilities 
and  to  render  firm  gas  storage  service  to 
certain  distribution  companies  located 
in  the  states  of  Massachusetts,  New 
Jersey,  and  South  Carolina,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  that  as  a  result  of  the 
delay  in  the  commencement  of  storage 


service,  and  the  unavailability  of 
transportation  service  from 
Transcontinental  Gas  Pipe  Line 
Company  during  the  1991-92  storage 
season,  several  of  the  Applicant’s 
customers  have  made  alternative 
arrangements  with  respect  to  the  service 
proprosed  bv  Applicant. 

Specifically,  two  customers.  New 
Jersey  Natural  Gas  Company  (New 
Jersey  Natural)  and  City  of  Union,  South 
Carolina  (City  of  Union),  have 
terminated  Uieir  storage  agreements 
with  Applicant.  A  third  customer, 
Elizabethtown  Gas  Company 
(Elizabethtown),  has  requested  to  assign 
during  the  first  year  of  service,  its  Gas 
Storage  Agreement  to  another  customer, 
Commonwealth  Gas  Company 
(Commonwealth).  The  service  released 
by  New  Jersey  Natural  has  been 
acquired  by  Public  Service  Electric  and 
Gas  Company,  and  the  service  released 
by  City  of  Union  has  been  acquired  by 
Commonwealth. 

As  a  result  of  the  proposed 
assignment  and  contract  terminations, 
the  customer  mix  for  Applicant’s  storage 
service  has  changed.  However,  the  total 
volume  of  storage  service  to  be 
provided,  and  the  rates  and  cost  of 
service  have  not.  Applicant  has  bled  to 
amend  its  certificate  to  reflect  the  new 
customer  mix. 

Comment  date:  August  23, 1991,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

11.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP91-2616-000] 

August  2, 1991. 

Take  notice  that  on  July  30, 1991, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP91-2616-000 
a  request  pursuant  to  $  157.205, 157.211 
of  the  Commission’s  Regulations  under 
the  Natural  Gas  Act  for  authorization  to 
construct  and  operate  approximately 
1,600  feet  of  6-inch  pipeline,  a  six-inch 
delivery  tap  and  related  facilities, 
located  in  SL  Charles,  Louisiana,  under 
United’s  blanket  certificate  issued  in 
Docket  No.  CP82-430-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 


with  the  Commission  and  open  to  public 
inspection. 

United  states  that  the  proposed 
pipeline,  delivery  tap,  and  related 
facilities  would  enable  United  to 
transport  an  estimated  average  of  25,000 
Mcf  per  day  of  natural  gas  for  LaSER 
Marketing  Company  to  serve  Union 
Carbide’s  Taft  Rant  under  United’*  ITS 
Rate  Schedule. 

United  further  states  that  it  has 
sufficient  capacity  to  render  the 
proposed  service  without  detriment  or 
disadvantage  to  its  ofiier  existing 
customers. 

Comment  date:  September  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Superior  Offshore  Pipeline  Ca, 
Columbia  Gas  Transmission  Corporation 

[Docket  Nos.  CP91-2631-00a  CP91-2832-000| 
August  2, 1991. 

Take  notice  that  on  July  31, 1991, 
Superior  Offshore  Pipeline  Co.,  12450 
Greenspoint  Drive,  Houston,  Texas 
77060,  and  Columbia  Gas  'Transmission 
Corporation,  1700  MacCorkle  Avenue, 
SE.,  Charleston,  West  Virginia  25314, 
(Applicants)  filed  in  the  above- 
referenced  ^ckets  prior  notice  requests 
pursuant  to  §§  157205  and  284.223  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  the  blanket  certificates 
issued  in  Docket  No.  CP86-387-000,  and 
Docket  No.  CP86-240-000,  respectively, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission’s 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  3nd  of  this  notice. 


*Theie  prior  notice  reqeeete  are  not  coneolidated 


1 

Docket  Na  (date  filed)  | 

Shipper  name  (type) 

Peak  day, 
average  day. 
annual 
MMBtu 

1 

Receipt  point ' 

Delivery  points  | 

j 

Contract  date,  rate 
schedule,  service 
type 

Reiaied  docicaL 
start  update 

CP91-2631-000  i 

(7-31-91)  j 

Under  Oi  Company . 

13.250 

13.250 
1.S90/)00 

OLA - - - - - 

LA . 

6-1-91.  T-1.  Fifm.._ 

ST91 -9768-000 
6-22-91 
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Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day, 
average  day, 
annual 
MMBtu 

Receipt  point ' 

Delivery  points 

Contract  date,  rate 
schedule,  service 
type 

Related  docket 
start  up  date 

CP91 -2632-000 
(7-31-91) 

Bishop  Pipefine 
Corporation  (marketer). 

757,000 

605,600 

276,305,000 

XY,  PA,  OH,  WV,  NY 

5-16-91,  ITS, 
Interruptible. 

ST91 -91 12-000 

5-23-91 

■Offshore  Louisiana  is  shown  as  OLA. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
niing  should  on  or  before  the  comment 
date  nie  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
nied  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  hie  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  hling 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certihcate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  ffle  piu^uant  to  rule  214  of 
the  Commission’s  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore. 


the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-18935  Filed  8-8-91;  8:45  am] 
BILLMM  CODE  6717-01-M 


[Docket  Nos.  EF91-201 1-000,  EF91-2021- 
000,  EF91-2041-000  and  EF91-2071-000] 

United  States  Department  of  Energy — 
Bonneville  Power  Administration; 

Filing 

August  2, 1991. 

Take  notice  that  on  August  2, 1991,  the 
Bonneville  Power  Administration  (BPA) 
tendered  for  filing  proposed  rate 
adjustments  for  its  wholesale  power  and 
transmission  rates  pursuant  to  section 
7(a)(2)  of  the  Northwest  Power  Act,  16 
U.S.C.  839e(a)(2).  Pursuant  to 
Commission  regulation  300.21, 18  CFR 
300.21,  BPA  seeks  final  confirmation  of 
the  proposed  rates,  effective  October  1, 
1991,  In  the  alternative,  BPA  seeks 
interim  approval  effective  October  1, 
1991,  pursuant  to  Commission  regulation 
300.20.  Exceptions  to  these  requested 
approval  dates  are  hereafter  noted. 

BPA’s  wholesale  power  rates  and 
transmission  rates  are  proposed  to  be 
increased.  BPA’s  proposed  wholesale 
power  rates  are  designed  to  increase 
revenues  over  the  two-year  test  period 
by  approximately  $57.0  million,  which 
represents  an  increase  of  approximately 
1.4  percent.  BPA’s  proposed 
transmission  rates  are  designed  to 
increase  revenues  by  approximately 
$39.7  million,  or  15.8  percent.  With  these 
increases  BPA’s  total  test  year  revenues 
will  be  approximately  $4.5  billion. 

BPA  request  approval  effective 
October  1, 1991  through  September  30, 
1933  for  the  following  proposed 
wholesale  power  rates  and  their 
associated  General  Rate  Schedule 
Provisions:  PF-91  Priority  Firm  Power 
Rate;  IP-91  Industrial  Firm  Power  Rate: 
SI-91  Special  Industrial  Firm  Power 


Rate:  CF-91  Firm  Capacity  Rate:  CE-91 
Emergency  Capacity  Rate:  NR-91  New 
Resource  Firm  Power  Rate:  NF-91 
Nonfirm  Energy  Rate:  SS-91  Share-the- 
Savings  Energy  Rate:  RP-91  Reserve 
Power  Rate.  BPA  requests  approval  of 
its  proposed  SP-91  Short-Term  Surplus 
Firm  Power  Rate  effective  October  1, 
1991  through  September  30, 1996.  BPA 
requests  approval  of  its  proposed  VI-91 
Variable  Industrial  Power  Rate  for  the 
period  beginning  July  1, 1993  through 
June  30, 1996.  BPA  requests  approval  for 
an  extension  of  its  IP-PF  Rate  Link 
Methodology  for  the  period  beginning 
October  1, 1991  through  September  30, 
1995,  or  alternatively  through  June  30, 
1996  if  the  VI-91  rate  is  approved.  BPA 
requests  approval  for  the  PPL-90  Pacific 
Power  &  Light  Company  Capacity 
Contract  Formula  Rate,  as  modified  in 
this  rate  filing,  for  the  period  beginning 
October  1, 1991  through  August  31,  2011. 

BPA  requests  approval  effective 
October  1, 1991  through  September  30, 
1993  for  the  following  proposed 
transmission  rate  schedules  and  their 
associated  General  Transmission  Rate 
Schedule  Provisions:  FPT-91.1  Formula 
Power  Transmission;  IR-91  Integration 
of  Resources:  IS-91  Southern  Intertie 
Transmission;  IN-91  Northern  Intertie 
Transmission;  IEi-91  Eastern  Intertie 
Transmission;  ET-91  Energy 
Transmission;  MT-91  Market 
Transmission;  FPT-91-3  Formula  Power 
Transmission;  UFT-83  Use-of-Facilities 
Transmission;  TGT-1  Townsend- 
Garrison  Transmission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  16, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  piiblic 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-18936  Filed  8-4-91;  8:45  am] 
BILUNa  CODE  S7t7-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3982-9} 

Environmental  Impact  Statements  and 
Regulations;  Availabllfty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  Jvdy  22. 1991  through  July  2I&. 
1991  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-507& 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  5, 1991  (56  FR  14096). 

Draft  EISs 

ERP  No.  D-UMT-K54020-CA  Rating 
EC2,  Tasman  Corridor  Mass  TVansit 
System  Improx'ements,  between  Milpitas 
and  Northern  San  Jose  and  Moimtain 
View/Sunnyvale,  Funding,  Santa  Clara 
County,  CA. 

Summary 

EPA  expressed  concerns  with 
potential  impacts  to  wetlands, 
floodplains  and  water  quality.  EPA  also 
requested  documentation  concerning 
project  impacts  to  threatened  and 
endangered  species,  noise  impacts  and 
other  natural  resources. 

EPA  No.  D-USA-D11017-00  Ratii^ 
EC2,  Cameron  Station  Comprehensive 
Base  Closure  and  Realignment  of  Fort 
Belvoir,  Fort  Myer  and  Fort  McNair. 
Implementation,  Fairfax  and  Arlington 
Counties,  VA  and  Washington,  DC. 

Summary 

EPA’s  primary  basis  for  the  EC-2 
rating  is  the  failure  to  provide  air 
analyses  data  to  ensure  there  are  no 
adverse  impacts  to  the  air  quality 
resulting  from  the  additional  3,835 
employees  commuting  to  and  fiom  the 
Fort  Belvoir  installation. 

ERP  No.  D-USN-B35019-CT  Rating 
EQ2,  Thames  River  Navigation  Channel 
Dredging  Project,  Mouth  of  the  River  to 
Pier  33  at  the  Naval  Submarine  Base, 
Implementation  and  COE  Section  404 


Permit,  Groton  and  New  London.  New 
London  County.  CT. 

Summary 

EPA  commented  that  the  draft  EIS 
does  not  adequately  assess  the  potential 
environmental  impact  of  the  proposed 
action  and  that  more  scientific 
information,  particularly  the  suitability 
of  the  sediment  for  ocean  disposal  and 
the  availability  of  clean  material  for 
capping,  must  be  provided.  With  this 
information,  EPA  will  oppose  the 
issuance  of  a  404  permit  to  allow 
disposal  of  the  dredged  material  and 
recommend  that  other  alternatives  to 
dredging  and  ocean  disposal  be  more 
fully  evaluated  and  considered  in  the 
EIS. 

FmalEISs 

ERP  No.  F-AFS-K65129-CA.  Stormy  II 
Watershed/Fire  Recovery, 
Implementation.  Sequoia  National 
ForesL  San  Joaquin  Valley  Air  Basin, 
Tulare  and  Kern  Counties.  CA. 

Summary 

Review  of  the  final  EIS  was  not 
deemed  necessary.  No  formal  letter  was 
sent  to  the  agency. 

ERP  No.  F-COE-G32(nO-AR. 
Montgomery  Point  Lock  and  Dam 
Construction,  McClellan-Kerr  Arkansas 
River  Navigation  System, 
Implementation,  Desha  County,  AR. 

Summary 

EPA  has  no  further  comments  on  the 
selected  action. 

ERP  No.  F1-AFA-D65103-PA. 
Allegheny  National  Forest  Understory 
Vegetation  Management  Amendment 
Implementation,  Warren,  McKean, 

Forest  and  Elk  Counties,  PA. 

Summary 

EPA  concurs  with  the  decision  to 
amend  the  Allegheny  National  Forest 
Plan  with  alternative  2  as  described  in 
the  final  EIS. 

Dated:  August  5, 1991. 

William  D.  Dickerson. 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  91-18964  Filed  8-8-91;  9:45  am] 

BILUNa  CODE  6S64-S0-M 


[ER-FRL-3982-8] 

Envirorenental  Impact  Statements; 
AvailabHity 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  July  29. 1991  Through  August  2, 
1991  Pursuant  to  40  CFR  1506.9. 


EIS  No.  910258,  Final  EIS.  APS.  CA. 
Mount  Vida  Planning  Area  Integrated. 
Resource  Management  Plan, 
Implementation,  Modoc  National  Forest. 
Warner  Mountain  Ranger  District. 
Modoc  County,  CA  Due:  September  9, 
1991,  Contact:  Douglas  Schultz  (916) 
279-6116. 

EIS  No.  910259,  Draft  EIS,  MMS,  AL 
CA.  FU  LA.  NC  AK.  DE.  GA,  MD.  NJ, 
NY,  RI.  TX,  WA,  OR,  SC.  VA.  Mid  1991 
thru  Mid  1997  Outer  Continental  Shelf 
(OCS)  Comprehensive  Gas  and  Oil 
Resources  Management  Program, 
Schedule  of  Sales  Adoption,  Leasing, 
Offshore  Coastal  Counties  of  AL  AK, 
CA,  DE.  FU  GA.  LA.  MD.  NJ.  NY.  NC. 
OR.  RI.  SC.  TX.  VA  and  WA,  Due: 
October  29, 1991,  Contact  Debra  Purvis 
(703)  787-1674. 

EIS  Na  91026a  Final  EIS.  AFS,  UT, 
Brighton  Ski  Resort  Area  Development 
and  Master  Plan,  Af^roval,  Possible 
New  Long-Temi  Special  Use  Permit  and 
COE  section  404  Permit,  Wasatch-Cache 
and  Uinta  National  Forests,  Big 
Cottonwood  Canyon,  Salt  Lake  and 
Wasatdi  Counties,  UT,  Due:  September 
9, 1991,  Contact  JuHe  Hubbard  (801) 
524-5030. 

EIS  No.  910261,  Final  EIS.  USA.  MA, 
NJ,  VA.  MA,  MI,  Army  Materials 
Technology  Labcvatory  Closure  and 
Realignments,  Transfers  to  Detroit 
Arsenal,  ML  Picatinny  ArsenaL  NJ;  and 
Fort  Belvoir,  VA  Middlesex,  Norfolk. 
Suffolk  and  Essex  Comities,  MA.  Due: 
September  9, 1991,  Contact  Susan 
Brown  (617)  647-8538. 

EIS  No.  910262,  Draft  EIS,  EPA,  VA. 
Offshore  Norfolk  Ocean  Dredged 
Material  Disposal  Site.  Designation, 
Norfolk,  VA.  Due:  September  3a  1991, 
Contact  William  Muir  (215)  S97-2541. 

Amended  Notices 

EIS  No.  910216,  Draft  Supplement, 

AFS,  CA,  Goleta  and  Gaviota 
Substations  66  kV  Transmission  Line 
Construction,  Phase  I,  New  Alternative 
and  Updated  Information,  Goleta 
Substation  to  Exgen  Substation  in  Las 
Flores  Canyon,  Santa  Barbara  County. 
CA,  Due:  August  19, 1991,  Contact: 
Lawrence  Bembry  (805)  683-6711. 

Published  FR  7-05-91— Officially . 
Withdrawn  by  Preparing  Agency, 

Dated:  August  6, 1991. 

Wiiliam  D.  Dickerson. 

Deputy  Director.  Office  of  Federal  Acti  vities. 

[FR  Doc.  91-18965  Filed  8-8-91;  8:45  am) 

BIUJNO  CODE  SSSO-SO-II 
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[ER-FRL-3981-1] 

Coast  of  Oregon  and  Washington: 
Designation  of  Ocean  Dredged 
Material  Disposal  Sites;  Intent  to 
Prepare  Environmental  Impact 
Statements 

agency:  U.S.  Environmental  Protection 
Agency  (EPA)  Region  10. 
action:  Notice  of  Intent  to  prepare 
environmental  impact  statements  (EIS) 
on  the  Hnal  designation  of  Ocean 
Dredged  Material  Disposal  Sites 
(ODMDS)  located  off  the  coast  of 
Oregon  and  Washington. 

PURPOSE:  Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended,  33  U.S.C  1401 
et  seq.  (MPRSA),  gives  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  the  authority 
to  designate  sites  where  ocean  dumping 
may  be  permitted.  On  October  1, 1986, 
the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  site  is  located. 
EPA  has  voluntarily  committed  to 
prepare  EISs  in  connection  with  ocean 
dumping  site  designations  (39  FR 16186, 
May  7, 1974). 

llie  U.S.  Region  10,  in 
accordance  with  section  102(2)  (c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  will  prepare  draft  EISs  on  the 
designation  of  ODMDS  off  six  estuaries 
along  the  coast  of  Oregon  and 
Washington.  Five  EISs  will  be  prepared, 
with  the  cooperation  of  the  U.S.  Army 
Corps  of  Engineers,  Portland  District  for 
fiscal  designation  of  ODMDS  off  of 
Tillamook  Bay,  Yaquina  Bay,  the 
Siuslaw  River,  Umpqua  River,  and  Port 
Orford.  in  the  State  of  Oregon.  One  EIS 
will  be  prepared,  with  the  cooperation 
of  the  U.S.  Army  Corps  of  Engineers, 
Seattle  District  for  ffnal  designation  of 
an  ODMDS  off  of  Willapa  Bay  in  the 
State  of  Washington.  These  EISs  will 
provide  the  information  necessary  to 
designate  one  or  two  ODMDS  at  each 
location.  This  Notice  of  Intent  is  issued 
pursuant  to  section  102  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  (MPRSA)  of  1977,  and  40  CFR  part 
228  (Criteria  for  the  Management  of 
Disposal  Sites  for  Ocean  Dumping). 

FOR  FURTHER  INFORMATION  AND  TO  BE 
PLACED  ON  THE  PROJECT  MAIUNQ  UST 
contact:  Mr.  John  Malek,  Dredging  and 
Ocean  Dumping  Coordinator,  U.S. 
Environmental  Protection  Agency, 

Region  10, 1200  Sixth  Avenue,  WD-128, 
Seattle,  Washington,  98101-3188,  Phone 
(206)  553-1286. 

summary:  Federally-authorized 
navigation  channels  exist  at  each  of 


these  locations  along  the  northwestern 
PaciRc  coast  which  require  periodic 
maintenance  dredging  to  ensure  safe 
navigation.  In  1977,  EPA  designated 
interim  ODMDS  at  each  location  which 
have  been  used  as  necessary  to  receive 
volumes  of  dredged  sediments  (40  CFR 
228.12).  These  interim  sites  usually  were 
locations  that  had  long  historical  use  as 
disposal  sites.  Studies  to  support  final 
site  designation  were  conducted  by  the 
Corps  of  Engineers  and  Coordinated 
with  EPA.  Designation  of  final  ODMDS 
sites  at  these  locations  will  provide  a 
feasible  and  environmentally  acceptable 
disposal  site  for  present  and  anticipated 
future  maintenance  work  in  the  area. 

Since  1977,  twelve  ODMDS  have 
received  final  designation  within  Region 
10:  Nome,  AK  (2  sites);  Grays  Harbor, 
WA  (2  sites);  Mouth  of  the  Columbia 
River,  WA  and  OR  (4  sites);  Coos  Bay, 
OR  (3  sites);  and  Coquille,  OR  (1  site).  In 
addition,  draft  EISs  have  been  or  are 
being  prepared  for  two  other  ODMDS 
designations:  Chetco,  OR  (1  site)  and 
Rogue  River,  OR  (1  site).  A  final  EIS  for 
designation  of  the  Chetco,  OR  ODMDS 
and  a  draft  EIS  for  designation  of  the 
Rouge  River,  OR  ODMDS  are  scheduled 
for  public  release  later  this  summer 
1991.  Preparation  of  EISs  for  each  of  the 
remaining  interim  sites  will  support 
EPA’s  designation  actions  for  those 
locations. 

NEED  FOR  action:  The  Corps  of 
Engineers,  Portland  District,  has 
requested  that  EPA  designate  an 
ODMDS  offshore  of  Tillamook  Bay, 
Yaquina  Bay,  the  Siuslaw  River, 

Umpqua  River,  and  Port  Orford,  Oregon, 
for  disposal  of  sediments  dredged  to 
maintain  the  federally-authorized 
navigation  projects  at  each  location  and 
for  disposal  of  materials  during  other 
actions  authorized  in  accordance  with 
section  103  of  the  MPRSA.  The  Corps  of 
Engineers,  Seattle  District,  has  made 
similar  request  for  an  ODMDS  offshore 
of  Willapa  Bay,  Washington.  EPA  has 
voluntarily  committed  to  prepare  EISs  in 
conjunction  with  ocean  dumping  site 
designations.  An  EIS  will  be  prepared 
for  each  designation  action  that  will 
provide  the  necessary  information  to 
evaluate  alternatives  and  designate  a 
preferred  ODMDS. 

Alternatives 

1.  No  action:  The  no  action  alternative 
is  deffned  as  not  designating  an  ocean 
disposal  site  and  termination  of  ocean 
disposal  for  this  area. 

2.  Alternative  disposal  options  in  the 
nearshore,  mid-shelf,  and  shelf  break 
region  of  the  PaciHc  Ocean,  and  on  the 
uplands.  This  may  include  evaluation  of 
adjusting  the  interim  ODMDS. 


Scoping 

Scoping  meetings  are  not 
contemplated.  Scoping  for  each  EIS  will 
be  accomplished  with  affected  federal 
state,  and  local  agencies,  and  with 
interested  parties  by  correspondence, 
telephone  contact,  etc. 

Estimated  Date  of  Release 

One  or  two  draft  EISs  are  scheduled 
to  be  available  for  public  comment  each 
year  beginning  this  year.  The  First 
ODMDS  EIS  will  be  for  Umpqua,  OR, 
and  should  be  available  in  late  summer 
1991.  EISs  for  the  remaining  sites  will  be 
released  in  approximately  the  following 
order:  Siuslaw,  OR;  Tillamook  Bay,  OR; 
Willapa  Bay,  WA;  Yaquina  Bay,  OR; 
and  Port  Orford,  OR. 

Responsible  Official 

Dana  Rasmussen,  Regional 
Administrator,  Region  10. 

William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc.  91-18967  Filed  8-8-91:  8:45  am) 
BILLING  CODE  SSSO-SO-H 


[OPTS-00108;  FRL-3933-1] 

Carpet  Policy  Dialogue;  Memorandum 
of  Understanding:  Testing  Program  for 
Carpet  Products  and  Receipt  of  the 
Carpet  Policy  Dialogue  Interim 
Progress  Report 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  availability. 

summary:  EPA  has  entered  into  a 
Memorandum  of  Understanding  (MOU) 
with  the  Carpet  and  Rug  Institute  (CRI) 
for  the  purpose  of  initiating  the 
provisions  stated  within  the  context  of 
the  Carpet  Policy  Dialogue-Consensus 
Statement:  Testing  Program  for  Carpet 
Products.  The  MOU  provides  for  carpet 
product  testing  for  total  volatile  organic 
compound  emissions  (TVOC)  and 
reporting  of  data  as  outlined  in  the 
testing  program.  EPA  has  received  an 
Interim  Progress  Report  from  the  Carpet 
Policy  Dialogue  describing  activities 
from  August  21, 1990  through  April  10, 
1991. 

DATES:  The  MOU  was  entered  into  on 
May  22, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  MOU  and  the  Interim  Progress 
Report  are  available  to  the  public  in  the 
Carpet  Emissions  Administrative  Record 
located  at  the  TSCA  Public  Docket 
Office.  This  Administrative  Record  is 
available  for  reviewing  and  copying 
from  8  a.m.  to  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
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holidays  at  the  follovring  address: 
Environmental  Protection  Agency,  nn. 
NE-G004, 401  M  St,  SW.,  Washington. 
DC  20460.  Copies  may  be  obtained  fram 
the  following  address:  Dave  Kling. 
Acting  Director.  Environmental 
Assistance  Division  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  401  M  St,  SW., 
Washington,  DC  20460.  Telephone: 
(202)554-1404.  TDD:  (202)554-0557,  or 
FAX  (202)554-5603  (document  requests 
only).  For  further  information  on  the 
Carpet  Policy  Dialogue  Project  contact 
Richard  W.  Leukroth,  Jr.,  Carpet  Policy 
Dialogue  Coordinator.  Telephone: 
(202)382-3832. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  11, 1990,  EPA  received  a 
petition  under  section  21  of  the  Toxic 
Substances  Control  Act  (TSCA)  seeking 
regulatory  action  to  address  carpet 
emissions.  EPA  denied  the  petition  (55 
FR  17404,  April  24, 1990).  fai  lieu  of  the 
section  21  proceedings,  EPA  convened 
the  Carpet  Policy  Dialogue  on  August  21, 
1991,  and  set  a  different  mission  for  the 
group.  EPA  charged  the  dialogue  to 
work  out  the  details  of  voluntary 
product  testing  pirograms  that  r^)ort 
TVOC  emissions  that  off-gas  from 
carpet,  carpet  installation  adhesives, 
and  carpet  cushion  products.  In 
addition,  the  Carpet  Policy  Dialogue  was 
asked  to  explore  and,  where  possible, 
reach  agreement  on  a  variety  of  issues 
including:  The  sampling  and  analytical 
methods  for  the  voluntary  product 
testing  for  TVOC’s,  any  additional 
information  needed,  identification  of 
cost-effective  process  changes  to  reduce 
TVOC  emissions,  information  about 
carpet  installation  practices,  and  to 
provide  die  interested  public  with 
information  on  TVOC  emissions. 

The  Carpet  Policy  Dialogue  formed 
three  working  Sub^oups  (Product 
Testing,  Process  Engineering,  and  Public 
Communications)  to  respond  to  the  ^A 
charter.  The  Carpet  Policy  Dialogue  on 
TVOC  emissions  is  a  nonregulatory 
approach  focusing  on  responsible  care/ 
piquet  stewardship  through  voluntary 
actions  on  the  part  of  industry.  It 
emphasizes  pollution  prevention, 
exposure  reduction,  and  addresses  the 
public  desire  for  information  that  could 
lead  to  consumer  choice.  The  Caipet 
Policy  Dialogue  is  an  example  of  how 
government,  industry,  public  interest 
groups,  and  the  scientific  community 
can  work  together  to  resolve  exposure 
reduction  and  pollution  prevention 
issues,  including  those  related  to  indoor 
air  exposures.  Proposed  testing 
programs  are  developed  during 


Subgroup  discussion  and  submitted  to 
the  Carpet  Policy  Dialogue  for  die 
benefft  of  a  consensus  process  of  review 
and  comment.  In  reaching  consensus 
and  accepting  the  carpet  testing 
program,  the  Carpet  Policy  Dialogue 
indicates  to  its  sponsor  (EPA)  that  such 
a  statement  can  provide  the  basis  for  a 
MOU  to  initiate  voluntary  actlon(s)  in 
response  to  the  charter  set  by  EPA  in  the 
Federal  Register  notices  (55  FR  17404 
and  55  FR  31640). 

n.  Memorandum  of  Understanding 

The  EPA  and  CRI  entered  into  the 
MOU  on  May  22, 1991.  The  MOU  signed 
by  EPA  and  CRI  fcHmally  establishes  a 
framework  in  which  a  v^untary 
program  response  for  actions  described 
in  the  Federal  Register  notices  noted 
above  can  be  fulfilled.  It  contains 
provisions  initiating  the  Carpet  Testing 
Program  on  TVOC  emissions  and 
certain  follow-on  activities. 

A.  Carpet  Testing  Program 

Under  the  terms  and  conditions  of  the 
MOU,  the  CRI  has  voluntarily  agreed  to 
conduct  product  testing  to  determine 
TVOC  emissions  factors  from  samples 
of  25  representative  carpet  product 
types.  The  objectives  of  the  Carpet 
Testing  Program  are  to:  (1)  Study  carpet 
emissions  decay  curve  data,  (2) 
characterize  quantitatively  the  profile  of 
TVOC  emissions  of  carpet  product  types 
currently  in  commerce,  and  (3)  address 
the  question  of  TVOC  emission 
variability,  or  the  lack  thereof,  across 
carpet  pr^uct  types. 

B.  Participants 

Placement  of  responsibilities  for  the 
actions  described  in  the  MOU  is  with 
the  President  of  the  Carpet  and  Rug 
Institute  and  the  Director  of  EPA’s 
Office  of  Toxic  Substances. 

III.  Carpet  Policy  Dialogue  •  Interim 
Progress  Report 

In  conjunction  with  the  public 
outreach  activities  of  the  Carpet  Policy 
Dialogue  an  Interim  Progress  Report  was 
submitted  to  EPA  This  report  reviews 
activities  and  accomplishments  of  the 
Carpet  Policy  Dialogue  from  August  21. 
1990  through  April  10, 1991.  The  report  is 
a  product  ^  the  Public  Communications 
Subgroup  of  the  Carpet  Policy  Dialogue. 

It  was  reviewed  and  approved  for 
submission  to  the  EPA  by  the  Carpet 
Policy  Dialogue  Plenary. 

The  report  contains  background 
information  about  the  dialogue  process, 
describes  structural  organization,  and 
explains  the  nature  of  consensus  and 
voluntary  actions.  It  describes  the 


activities  of  the  three  working 
Subgroups,  lists  both  direct  and  indirect 
accomplishments  attiibuted  to  the 
Carpet  Policy  Dialogue,  and  contains 
Hve  appendices  that  list  participants 
and  describe  Carpet  Policy  Dialogue 
products  or  proposed  products. 

It  is  the  intent  of  the  Carpet  Policy 
Dialoque  to  update  the  Interim  Process 
Report  and  submit  a  final  Compendium 
Report  to  EPA  after  the  conclusion  of 
their  deliberations. 

Dated:  July  8, 1991. 

Mark  A  Greenwood, 

Director,  Office  of  Toxic  Substances. 

[FR  Doc.  91-18971  Filed  8-6-91;  8:45  amj 
wuJNO  cooc  sseo-so-f 


FEDERAL  COMMUNICATIOMS 
COMMISSION 

Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  four  new  FM  stations: 


Applicant  dty/state 

Re  No. 

MM 

Docket 

Na 

1 

A.  Edward  F.  and 
Pamela  J.  Levine; 
EndweitNY. 

BPH-900S14MM 

91-198 

B.  Virginia  Caldwell 
Kozlowald; 
EndweitNY. 

BPH-9005t4MN 

C.  MaunoeFA 
Batlisti;  Er.tAvoB. 

NY. 

BPH-900515ME 

D.  Loto  W.  O'Connor. 
Endwel.  NY. 

BPH-900515MG 

E.  Greet  Scott 
Broadcasting; 
EndweitNY. 

BPH-90051SML 

F.  JB 

Confimunicstfons; 
EnaweR,  NY. 

BPH-900516MO 

G.  AHswel 

Broadcasting,  Inc.; 
EndweitNY. 

BPH-900516MP 

H.  Mary  C.  Murray, 
Endwell.NY. 

BPH-900516MT 

I.  Card  A  Morgan; 
Endwef,  NY. 

BPH-800516MU 

J.  EndweH  FM 

BPH-900516MO 

(Ois- 

Associates; 

EndweH,  NY. 

missed) 

Issue  Heading  and  AppScants 

1.  Air  Hazard,  G 

2.  Contingent  Environmentai,  A,  B,  C,  0,  F,  G.  H.  I 

3.  Comparative,  A.  B,  C.  0.  E,  F,  G,  H,  I 

4.  Ultimate.  A,  B.  C.  0.  E.  F,  G.  H.  I 


II 


A.  Lenora  Alexander,  BPH-900102MI  91-1S5 

StrastMjrg,  CO. 
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Applicant,  city/state 

File  No. 

MM 

Docket 

No. 

B.  MYM 

Communications, 

Limited 

Partnership: 
Strasburg,  CO. 

BPH-900102MJ 

issue  Heading  and  Applicants 

1.  Contingent  Environmental,  A,  B 

2.  Comparative,  A,  B 

3.  Ultimate,  A,  B 

III 

A.  Kenneth  Ostxxne; 
Virgie,  KY. 

B.  Hobart  C. 

Johnson;  Virgie, 

KY. 

BPH-891219MI 

BPH-891227MG 

91-197 

issue  Heading  and  Applicants 

1 .  Contingent  Environmental.  A,  B 

2.  Comparative,  A,  8 

3.  Ultimate.  A,  B 

IV 

A.  WLIK,  Inc.: 

Newport,  TN. 

B.  WNPC,  Inc.; 
Newport,  TN. 

BPH-900222MP 

BPH-900222MQ 

91-196 

issue  Heading  and  Appiicants 

1.  Contingent  Environnrtental,  A,  B 

2.  Comparative,  A,  B 

3.  Ultimate,  A,  B 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  above.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  correspondi^ 
headings  at  51  FR 19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  to  signify  whether 
the  issue  in  question  applies  to  that 
particular  applicant. 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commissioin's  duplicating  contractor. 
Downtown  Copy  Center,  1114  2l8t 
Street,  NW.,  Washington,  DC  20036 
(telephone  202-452-1422). 

W.  Jan  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

(FR  Doc.  91-18915  Filed  8-8-91:  8:45  am) 
BILUNG  CODE  6712-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Forms  Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Administration  for  Children  and 
Families  will  publish  on  Fridays 
information  collection  packages 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Following  is  the  package  submitted  to 
OMB  since  the  last  publication. 

(For  a  copy  of  a  package,  call  the  FSA,  Report 
Clearance  OfHcer,  202-401-5604] 

State  Legalization  Impact  Assistance 
Grants  (SUAG) — 0970 — 0079 — section 
204  of  Public  Law  99-603  requires  that 
states  submit  annual  applications  for 
funding  and  that  the  Secretary  report 
annually  to  Congress.  In  order  to  carry 
out  the  requirements  of  the  statute,  we 
require  that  states  submit  annual 
reports,  in  addition  to  the  annual 
application. 

Respondents:  State  or  local  government; 
Number  of  Respondents:  54: 

Frequency  of  Response:  Aimually: 
Average  Burden  per  Response:  50  hours; 
Estimated  Annual  Burden:  5,400  hours. 
OMB  Desk  Clearance  Officer:  Laura 
Oliven. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officers  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Ebcecutive 
Office  Building,  room  3201,  725 17th 
Street  NW.,  Washington,  DC  20503. 

Dated;  July  25, 1991. 

Sylvia  E.  Vela, 

Deputy  Associate  Administrator,  OMIS. 

[FR  Doc.  91-18728  Filed  8-8-91: 8:45  am] 
BILUNQ  CODE  41S0-04-M 


Centers  for  Disease  Control 

(Announcement  Number  175] 

Availability  of  Funds  for  Fiscal  Year 
1991  For  A  Cooperative  Agreement  for 
Preventive  Health  Services 
Assessment  of  the  Year  2000 
Prevention  Objectives 

Introduction 

c  The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  in  Fiscal  Year  1991  (FY  1991)  for, a 


supplemental  award  to  the  Public 
Health  Foundation  for  the  Preventive 
Health  Services  Assessment  of  the  Year 
2000  Objectives.  This  award  will 
augment  and  expand  the  existing 
cooperative  agreement  by:  Increasing 
the  capacity  of  state  and  local  health 
departments  to  evaluate  the 
accomplishments  and  services  delivered 
to  both  general  and  minority 
populations,  setting  priorities,  and 
planning  programs  funded  under  the 
Preventive  Health  and  Health  Services 
(PHHS)  Block  Grant. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of 
Surveillance  and  Data  Systems.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  section  WHERE  TO  OBTAIN 
ADDITIONAL  INFORMATION.) 

Authority 

This  cooperative  agreement  is 
authorized  under  section  301(a)  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241(a))  as  amended. 

Eligible  Applicants 

This  is  not  a  formal  request  for 
applications.  Assistance  will  be 
provided  only  to  the  Public  Health 
Foundation  for  the  continued  conduct  of 
this  project.  No  other  application  is 
solicited. 

Availability  of  Funds 

Approximately  $500,000  will  be 
available  in  FY  1991  for  a  supplemental 
award  to  build  capacity  in  program 
evaluation,  particularly  related  to 
programs  funded  under  the  PHHS  Block 
Grant.  Funding  estimates  may  vary  and 
are  subject  to  change. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  accumulate  and  provide 
to  state  and  local  health  officials 
programmatic  and  expenditure 
information  and,  through  mini-grants 
and  workshops,  to  (1)  build  state  and 
local  capacity  to  evaluate  the 
accomplishments  and  services  delivered 
to  both  the  general  and  to  minority 
populations,  set  priorities,  and  plan 
programs  funded  through  the  PHHS 
Block  Grant;  and  (2)  take  advantage  of 
unique  data  sources  in  states  to  expand 
the  knowledge  base  on  minority  health. 
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Program  Requirements 

In  performing  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.  below  and  CDC  will 
be  responsible  for  conducting  activities 
under  B.  below.  The  application  should 
be  presented  in  a  manner  that 
demonstrates  the  applicant's  ability  to 
address  the  proposed  activities  in  a 
collaborative  manner  with  CDC. 

A.  Recipient  Activities 

1.  The  recipient  will  conduct  program 
activities  designed  to  increase  the 
capacity  of  state  and  local  health 
departments  to  evaluate  the 
accomplishments  and  services 
delivered,  set  priorities,  and  plan 
programs  funded  under  the  PHHS  Block 
Grant. 

2.  The  recipient  will  develop  programs 
to  increase  the  capacity  of  state  and 
local  health  departments  to  assess 
accomplishments  and  services 
delivered,  set  priorities,  plan  programs 
for  the  general  population,  and  analyze 
existing  data  on  minority  populations 
and  subpopulations,  particularly  as 
defined  by  the  Year  2000  Objectives 
and,  where  possible,  utilizing  health 
status  indicators  called  for  in  objectives 
specified  in  the  priority  area  of 
Surveillance  and  Data  Systems. 

3.  The  recipient  will  design  and 
conduct  workshops  for  state  and  local 
health  officials  to  standardize  data 
elements  to  determine  achievement  of 
the  year  2000  Health  status  objectives, 
and  evaluate  the  accomplishments  of 
programs  funded  by  the  PHHS  Block 
Grant  to  develop  and  conduct  training 
for  the  Public  Health  Foundation  Core 
Data  set. 

4.  The  recipient  will  complete  all 
details  related  to  conducting  the 
workshops  described  in  2.  above 
(including  identifying  site,  negotiating 
cost,  inviting  participants,  arranging 
travel  for  participants,  and  participating 
in  the  workshops.) 

B.  CDC  Activities 

1.  Collaborate  in  the  design  of 
vorkshops. 

2.  Jointly  facilitate  workshops. 

3.  Disseminate  results  of  workshops. 

Evaluation  Criteria 

The  application  for  supplemental 
funds  will  be  received  by  a  CDC 
established  Objective  Review 
Committee  and  evaluated  on  the  basis 
of  the  following  weighted  criteria: 

1.  Evidence  of  the  recipient's 
mderstanding  of  the  problem  and  the 
purpose  of  this  supplemental  award  and 
its  relationship  to  existing  approved 
programmatic  activities.  (10  points) 


2.  The  consistency  of  the  measurable 
objectives  with  the  stated  purpose  of  the 
cooperative  agreement  and  the  ability  to 
meet  the  objectives  and  timetable  within 
the  speciHed  period.  (20  points) 

3.  'The  adequacy  of  the  applicant's 
plan  to  carry  out  the  activities  proposed. 
(30  points) 

4.  The  adequacy  of  the  applicant's 
plan  to  monitor  progress  toward  meeting 
the  objectives  of  the  project.  (30  points) 

5.  The  applicant's  capability  to 
provide  the  sta^  and  resources 
necessary  to  perform  their  part  of  the 
project.  (10  points) 

6.  The  extent  to  which  the  budget  is 
reasonable,  adequately  justiHed,  and 
consistent  with  the  intended  use  of  the 
cooperative  agreement  funds.  (Not 
Weighted) 

Executive  Order  12372  Review 

The  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  by  DHHS  regulations  in 
45  CFR 100,  are  not  applicable  to  this 
program. 

Catalog  of  Federal  Assistance  Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  assigned  to  this 
program  is  93.283. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  Form  PHS-5161-1  must  be 
submitted  to  Candice  Nowicki,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  room  300,  Mailstop  E-14,  255 
East  Paces  Ferry,  NE.,  Atlanta,  Georgia 
30305,  on  or  before  September  4, 1991. 

1.  Deadline:  The  application  shall  be 
considered  as  meeting  the  deadline  if  it 
is  either:  ’ 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group.  (The 
applicant  should  request  a  legibly-dated 
U.S.  Postal  Service  Postmark  or  obtain  a 
legibly-dated  receipt  ht)m  a  commercial 
carrier  or  the  U.S.  Postal  Service.  A 
private  metered  postmark  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Application:  An  application 
which  does  not  meet  the  criteria  in 
either  l.a.  or  l.b.  above  is  considered  a 
late  application.  A  late  application  will 
be  returned  to  the  applicant. 

Where  to  Obtain  Additional  Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  reference  Announcement 
number  175  and  contact  the  following: 


Business  management  technical 
assistance  may  be  obtained  from  Leah 
D.  Simpson,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  room  300,  Mailstop 
E-14,  255  East  Paces  Road,  NE.,  Atlanta, 
GA  30305,  (404)  842-6594  or  FTS  236- 
6594. 

Programmatic  technical  assistance 
may  be  obtained  from  Edward  L 
Hunter,  NCHS,  Presidential  Building. 
6525  Belcrest  Road,  room  1100, 
Hyattsville,  MD.  20782,  (301)  436-7142  or 

C.  Joseph  Webb,  1600  Clifton  Road  NE., 
(K30),  Atlanta,  GA  30333,  (404)  48&-5299 
or  FTS  236-5299. 

A  copy  of  Healthy  People  2000  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No,  017-001-00473-1)  referenced 
in  the  INTRODUCTION  may  be 
obtained  through  the  Superintendent  of 
Documents,  Government  Printing  Office. 
Washington,  DC  20402-9325  (Telephone 
(202)  783-3238). 

Dated:  August  1, 1991. 

Robot  L.  Foster, 

Acting  Director,  Office  of  Program  Support, 
Centers  for  Disease  Control. 

(FR  Doc.  91-18950  Filed  8-8-91;  8:45  am] 
BILUNQ  cooe  SISO-tS-M 


Health  Resources  and  Services 
Administration 

Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
September  1991: 

Nome:  National  Advisory  Committee  on 
Rural  Health. 

Date  and  Time:  September  23, 1991;  8:45 
a.m.-12:30  p.m. 

Place:  Cannon  House  Office  Building,  room 
210,  First  and  Independence  Avenue,  SE. 
Washington,  DC  20515. 

Date  and  Time:  September  23-25, 1991;  2:30 
p.m. 

Place:  Wyndom  Bristol  Hotel,  2430 
Pennsylvania  Avneue,  NW.,  Washington,  DC 
20037. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  provides 
advice  and  recommendations  to  the 
Secretary  with  respect  to  the  delivery, 
Hnancing,  research,  development  and 
administration  of  health  care  services  in 
rural  areas. 

Agenda:  During  this  meeting,  the 
Committee  intends  to  continue 
monitoring  progress  on  many  of  the 
issues  raised  in  its  first  three  years. 
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Eight  newly  appointed  members  will  be 
introduced  and  retiring  members  will  be 
recognized.  Some  portion  of  the  Woric 
Groups  (Health  Care  Financing  Work 
Group,  Health  Personnel  Work  Group, 
and  Health  Services  Delivery  Work 
Group)  meetings  will  be  devoted  to 
developing  recommendations  to  be 
reported  in  the  Fourth  Report  to  the 
Secretary. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Mr.  Jeffrey  Human.  Executive 
Secretary,  National  Advisory  Committee 
on  Rural  Health,  Health  Resources  and 
Services  Administration,  room  14-22, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301)  443-0835. 

Persons  interested  in  attending  any 
portion  of  the  meeting  should  contact 
Ms.  Arlene  Granderson.  Director  of 
Operations,  Office  of  Rural  Health 
Policy,  Health  Resources  and  Services 
Administration,  Telephone  (301)  443- 
0835. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  August  6, 1901. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc.  91-19000  FUed  8-8-91;  8:45  am] 
BtLUNO  CODE  4160-15-M 


PubHc  HMith  Servic* 

Agency  Forms  Submitted  to  the  Office 
of  Mlar^ement  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  pnbKshes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  die  list 
was  last  published  on  July  26, 1991. 

(Call  PHS  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  request) 

1.  National  Environmental  Policy  Act: 
Policies  and  Procuedres — ^21  CFR  part 
25— 0910-0910— The  National 
Environmental  Policy  Act  (NEPA) 
requires  each  Federal  Agency  to 
consider  the  environmental  effects  of  its 
actions.  Firms  wishing  to  market  new 
products  regulated  by  FDA  must  submit 
applications  requesting  approval. 
Certain  applications  must  contain 
environmental  information  for 
detmmining  whether  the  proposed 
action  will  have  a  significant 
environmental  impact.  Respondents: 
Businesses  or  other  for-pre^t.  Federal 
Agencies  or  employees,  small 
businesses  or  organizations.  Burden  per 
Response:  1  hour. 

(NOTE:  Barden  far  these  information 
requirements  is  inchided  in  individaal 


clearances  where  NEPA  coBsideretfoTrs 
appiyV 

2.  Methadone  Treatment  Quality 
Assurance  System  Feasibility  Study — 
New — ^This  project  will  assess  the 
feasibility  of  establishing  a  national 
system  to  monitor  and  report  the  quality 
and  effectiveness  of  treatment  provided 
by  registered  methadone  programs. 
Client  level  data  will  be  collected  by 
interviews  and  record  abstraction. 
Respondents:  Individuals  or  households 
or  other  for-profit,  businesses.  Federal 
agencies  or  employees,  non-profit 
institutions  and  small  businesses  or 
organizations.  Number  of  Respondents: 
5,430;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .64  hours;  Estimated  Annual 
Burden:  3,511  hours. 

3.  Individual  National  Research 
Service  Award  (NRSA)  and  Related 
Form — 0025-0002 — ^The  NRSA  program 
provides  to  selected  individuals  support 
on  training  experiences  in  biomedical 
and  b^avioral  research.  Awards  are 
made  to  individual  applicants  for 
specified  training  proposals,  selected  as 
a  result  of  a  national  competition.  This 
series  of  forms  is  used  by  individuals  to 
apply  for,  activate,  terminate,  travel, 
and  provide  for  payback  of  a  National 
Research  Service  Award.  Respondents: 
Individuals  or  households,  businesses  or 
other  for-profit.  Federal  agencies  or 
employees,  non-profit  institutions  and 
small  businesses  or  organizations. 


No.  of 
respondents 

Ntxof 

resporxlents  per 
retpotxlenl 

Average  burden 
per  response 

Wtial  AeeHcation .  . 

3.309 

1,414 

661 

1 

1 

t 

.08  hour. 

4,914 

3,060 

20,000 

9,927 

1 

.50  hour. 

1 

1 

.33  hour. 

1 

.33  hour. 

Estimated  Total  Axmual  Burden: 

68,709  hours. 

4.  Validation  of  Pneumococcal 
Vaccination  Status  Among  Hawaii 
Medicare  Eligibile — New — A  study  to 
validate  the  vaccination  status 
(pneumococcal  vaccine)  of  a  sample  of 
Medicare  beneficiaries  will  be 
conducted  for  the  Centers  for  Disease 
Control  in  collaboration  with  the  Health 
Care  Financing  Administration.  The 
beneficiaries  as  well  as  their  health  care 


providers  will  be  surveyed.  This  survey 
is  part  of  a  larger  study  to  examine  the 
clinical  effectiveness  of  pneumococcal 
vaccination.  Respondents:  Individuals  or 
households;  Number  of  Respondents: 
1,125;  Number  of  Responses  per 
Respondent'  Average  Burden  per 
Response:  0.237  hours;  Estimated 
Annual  Burden:  267  hours. 

5.  Technical  Assistance  to  Enhance 
the  Statistical  and  Analytic  Capacity  of 
State  and  Local  Public  Health 


Professionals  for  Year  2000 
Applications — New — ^Applicants  for 
training  in  setting  and  evaluating  health 
objectives  for  the  Year  2000  must 
complete  an  application  form  for  use  by 
the  instructor  in  selecting  training 
applicants.  An  annual  survey  of  training 
need  of  public  health  employees  will  be 
conducted  among  State  Centers/Public 
Health  Agencies.  Respondents: 
Individuals  or  households;  State  or  local 
governments. 


I 
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Application  for  Training 
Annual  Needs  Survey .. 


Estimated  Annual  Burden:  101. 

6.  Family  of  HIV  Seroprevalence 
Surveys — 0920-0232 — ^This  study  is 
designed  to  measure  the  level  of  HIV 
prevalence  in  selected  populations  in 
the  U.S.  It  consists  of  a  family  of  both 
blinded  and  non-blinded  serologic 
surveys  among  patients  in  TB  clinics, 
STD  clinics,  family  planning  and  other 
women’s  health  clinics  and  drug  abuse 
treatment  clinics,  as  well  as  studies 
among  HIV  positive  blood  donors, 
transfusion  recipients  and  their 


heterosexual  partners  and  homeless 
persons.  Respondents:  Individuals  or 
households;  Number  of  Respondents: 
60,149:  Number  of  Responses  per 
Respondent  1;  Average  Burden  per 
Response:  .255  hours;  Estimated  Annual 
Burden:  15,364  hours. 

7.  Pilot  Study  on  Sample  Surveys  of 
National  Drug  and  Alcohol  Treatment 
Units/Clients  (The  National  treatment 
Study) — ^New — ^This  pilot  study  will 
collect  data  from  32  drug  and  alcohol 
treatment  units  and  224  clients  recently 


admitted  for  treatment.  The  purpose  of 
this  data  collection  is  to  describe  the 
National  drug  and  alcohol  addiction 
treatment  system.  Results  from  this  pilot 
study  will  be  used  for  a  national 
treatment  study  of  400  facilities  and  3000 
clients.  Respondents:  State  or  local 
governments.  Individuals  or  households, 
businesses  or  other  for-profit,  non-profit 
institutions,  and  small  businesses  or 
organizations. 


No.  of 

No.  ol  responses 

Average  burden 

respondents 

per  resporxtent 

per  response 

224 

1 

1  hour 

416 

1 

.36  hour 

Estimated  Annual  Burden:  376. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address:  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  room  3002, 
Washington,  DC  20503. 

Dated:  August  2, 1991. 

Phyllis  Zucker, 

Acting  Deputy  Assistant  Secretary  for  Public 
Health  Palicy. 

(FR  Doc.  91-18869  Filed  8-8-91;  8:45  am] 
BILLING  CODE  4160-17-M 


Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  of 
information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  August  2, 1991. 

(Call  Reports  Clearance  Officer  on 
(301)  965-4149  for  copies  of  package) 


Applications  For  Benefits  Under  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  As  Amended  (Widow’s  Claim, 
Child’s  Claim,  Dependent  Claims) — 
0960-0118 — ^The  information  collected 
on  the  forms  SSA-47/48/49  is  used  by 
the  Social  Security  Administration 
(SSA)  to  identify  those  claimants 
eligible  for  benefits  under  the 
appropriate  provisions  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977,  as 
Amended.  The  affected  public  consists 
of  widows,  surviving  children,  parents 
and  sisters  of  a  deceased  miner. 

Number  of  Respondents'.  2700. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  11 
minutes. 

Estimated  Annual  Burden:  495. 

OMB  Desk  Officer:  Laura  Oliven. 

(Call  Reports  Clearance  Officer  on 
(301)  965-4149  for  copies  of  Package) 

Railroad  Employment 
Questionnaire — 0960-0078 — The 
information  is  used  by  the  Social 
Security  Administration  (SSA)  to 
coordinate  with  the  Railroad  Retirement 
Board  in  the  processing  of  certain  claims 
for  Social  Security  benefits.  The  affected 
public  consists  of  claimants  who 
indicate  employment  in  the  railroad 
industry. 

Number  of  Respondents:  125,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  10,417. 

OMB  Desk  Officer:  Laura  Oliven. 


Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3208,  Washington, 
DC  20503. 

Dated;  August  2. 1991. 

Ron  Compston, 

Social  Security  Administration,  Reports 
Clearance  Officer. 

(FR  Doc.  91-18916  Filed  8-«-91:  8:45  am] 
MLLma  CODE  4190-1 1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  N-91-3299] 

Submission  of  Proposed  information 
Collections  to  OMB 

agency:  Office  of  Administration,  HUD. 
action:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals. 
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ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Wendy  Swire,  OMB  Desk 
Officer,  OfHce  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  4S1  7th  Street  SW., 
Washington,  DC  20410,  telephone  (202] 
706-0050.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  docinnents  submitted  to  OMB 
may  be  obtained  from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  informatioa  axid  its 


proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7]  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  wdiether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(^  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OKffl  Desk  Officer 
for  the  Department. 

Autbocity:  Section  3507  of  the  Paperwork 
Reduction  AcL  44  U.S.C.  3507;  section  7(dl  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  July  3a  1901. 

John  T.  Murphy, 

Director,  Information  Policy  and  Management 
Division. 

Notice  of  SubmiseioB  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Annual  Contributions  for 
Operating  Subsidies — Pefrxmance 


Funding  System:  Determination  of 
Operating  Subsidy  (FR-2784). 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Public  Housing  Authorities  (PHAs)  and 
Indian  Housing  Authorities  (IHAs)  must 
determine  an  iq)propriate  “pn^cted 
occupancy  percentage"  to  be  used  in 
calculating  operating  subsidy  eligibility 
under  the  Performance  Funding  System. 
Effective  in  FY  92,  projected  occupancy 
percentage  is  to  be  98  percent  of 
available  units  (up  from  97  percent 
under  previous  rule);  comprehensive 
occupancy  plans  are  eliminated. 

Form  Number:  HIJD-52728A. 

Respondents:  Slate  or  local 
governments  and  non-profrt  institutions. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Na  of  „ 

respondents  ^ 

Frequency  of  „ 
response  ^ 

Hours  per  ^ 
response  " 

Burden 

hoers 

90S  7?0{h){l) .  -  .  . 

. 

1 

1 

^400 

905.108^1) . 

905.720(l^2i(lKB)- . 

90&YaBibW2i^M«> . 

9ann. 

1 

.5 

1,200 

1,800 

905.725(bj(3j  . . . . 

. . . .  2^400 

t 

.75 

990.109fbM3» . 

905.730<e) . . . 

0.110(ej . . . .  _  . . . 

_  ._  ._  _  2,400 

1 

.75 

IJBOO 

Toted  Estimated  Burden  Hours:  7^00. 
Status:  Reinstatement 
Contact  ]ohn  T.  Comerford,  HUD, 
(202)  708-1872,  Wendy  Swire,  OMB, 
(202)  396-6880. 

Dated:  July  30. 1991. 

Proposal:  Floodplain  Management 
and  Protection  of  Wetlands. 


Office:  Conummity  Manning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  24 
CFR  part  55  prescribes  decisionmaking 
procedures  that  applicants  and  grantees 
in  certain  programs  must  comply  with 
before  HITO  assistance  can  be  used  for 
projects  that  may  afreet  floodplains  and 
wetlands.  Records  must  be  kept  and 


maintained  by  the  recipients  to 
document  compliance  of  projects  with 
the  Executive  Orders. 

Form  Number.  None. 

Respondents:  State  or  local 
governments. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


No.  of 
fwpondwTta 


Frequency  of 
resporoe 


Hours  per 
response 


Burden 

hours 


Recordkeeping. 


3,200 


.40 


1,280 


Total  Estimated  Barden  Hours:  1,280. 
Status:  New. 

Contact  Truman  Goins,  HUD,  (202) 
708-2894,  Wendy  Swire,  Ohffl.  (202)  395- 
6880. 

Dated  July  30. 1991. 


Proposal:  Public  and  Indian  Housing 
Drug  Eliminating  Program. 

Office:  PubBc  and  Indian  Housing. 
Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Public  Housing  Authorities  (PHAs)  and 
Indian  Housing  Anthorities  (IHAs)  must 
apply  for  grant  funds  to  use  in 


eliminating  drug-related  crime  in  public 
and  Indian  housing  projects.  The 
application  process  includes  developing 
a  plan,  strategy,  seeking  tenant 
comments,  certifying  compliance  with 
HUD  requirements  and  providing  a 
comprehensive  drag  prevention 
program. 


Federal  Register  /  VoL  56.  No.  154  /  Friday,  August  9.  1991  /  Notices  S7919 


Form  Number:  None. 

Respondents:  State  or  local 
governments  and  non-profit  institutions. 

Freqaency  of  Submission:  On 
oocasaon. 

Reporting  Burden: 

No.  of  „ 

Frequency  of  ^  Hours  per 

reapondents  ^ 

responee  reaponae  “ 

IKMB 

SeOfon  961.15 . . . . . . . . 

. .  ,0^0 

1 

24 

24.000 

Section  961.18 . 

. . . . . .  5,000 

1 

1 

5,000 

Section  961.20 _ 

. . .  1,000 

1 

82 

32,000 

Section  961.28(a)._ _ _ _ _ _ 

.  1000 

2 

24 

48000 

Section  961. 28(h) _ 

_  1.000 

1 

S 

snoo 

Total  Estimated  Burden  Hours: 
117,000. 

Status:  Remstatement 
Contact:  Mike  Main.  HUD,  (202)  708- 
1197,  Wendy  Swire.  OMB.  (202)  395- 
6880. 

Dated:  (uiy  30, 1991. 

Proposal:  Handbook  4315.1,  Property 
Disposition  Handbook-Multifamily 
Properties. 


No.  of 

y  Frequency  of  ^ 

Houraper 

Oofdsn 

reepoTKlents 

^  respoHM  ^ 

resporise 

hours 

Infonnatkx)  OoUeciion  Varies  from . . .  75-2,200  1-1,150  1/80-22  9,885 


Office:  Housing. 

Discription  of  the  Need  for  die 
Information  and  its  Proposed  Use:  When 
the  Department  becomes  owner  or 
mortgagee-in-possession  of  an 
apartment  project  HUD  contracts  for 
professional  real  estate  management 
services,  including  the  inventorying  of 
chattels,  making  a  management  •nrwey. 


accounting  for  project  expenses,  and 
renting  apartments. 

Farm:  HUD  Handbook  4315.1. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit  small  businesses  of  oigarazattons. 

Frequency  ofSabmission:  On 
occasion. 

Reporting  Barden: 


Total  Estimated  Burden  Hours:  9i,855. 
Status:  Extension.  • 

Contact  Marc  A  Harris.  HUD.  (202) 
705-4280,  Wendy  Swhe,  OMB,  (202)  395- 
6880. 

Dated:  July  3a  1991. 

[FR  Doc.  91-18951  Filed  8-8-91;  8:45  aaij 
BILUNO  CODE 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-9(-1917;  PR-293441-38] 

Federal  Property  Suitable  as  FadlMies 
to  Assist  the  Homeleee 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Fanning  and 
Development,  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homele^ 

ADDRESSES:  For  farther  mforanatioa, 
contact  James  N.  Forsberg,  room  7282, 
Department  of  Housing  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
706-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-i2585 
(these  telephone  numbers  are  not  hdl- 


free),  or  call  the  toll-fiee  title  V 
information  line  at  1-800-827-7588 . 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  Part  581  and 
section  501  of  the  Stewart  B.  MdCnsey 
Homeless  Assistance  Act  (42  U.S.C 
11411),  as  amended.  HUD  is  pubfishing 
this  Notice  to  identify  Fetterd  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventoiy  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  or^r  to  comply  with  the 
December  12, 1998  Court  Onier  in 
National  Coalitiem  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  suit^ley available,  suitable/ 
unavailable,  sultable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  Us  intention  to  declare  the 
property  excess  to  the  agency’s  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  dedaied  excess  or 


made  available  for  use  as  fariiities  to 
assist  the  hameless. 

Ih'aperfies  listed  as  smtable/available 
will  be  available  exclusively  for 
homeless  use  for  a  pmiod  of  60  days 
fiom  die  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  shoidd  send  a  written 
expresskm  of  interest  to  HHS, 
addressed  to  Judy  Breitman,  Division  of 
Health  Facilities  Planning.  U.S.  Public 
Health  Service,  HHS,  room  17A-10, 5600 
Fishers  Une,  Rockville.  MD  20657^  (301) 
443-^2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  Feada*  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  56  FR  23789  (May  24, 1991). 

For  {woperties  listed  as  suitable/ to  be 
excess,  that  properiy  may.  if 
subsequently  accrued  as  excess  by 
GSA  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  tiaia 
HUD  will  publish  the  property  in  a 
Notice  showing  U  as  either  suitable^ 
available  or  suitable/unavatlable. 
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For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  Notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions  or 
write  a  letter  to  James  N.  Forsberg  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice,  [i.e^  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholdings  agencies  at  the  following 
addresses:  U.S.  Army:  Robert  Conte, 
Dept,  of  Army,  Military  Facilities, 
DAEN-ZCI-P;  Rm.  1E671,  Pentagon, 
Washington,  DC  20310-2600;  (202)  693- 
4563;  GSA:  Ronald  Rice,  Federal 
Property  Resources  Services,  GSA  18th 
and  F  Streets  NW.,  Washington,  DC 
20405;  (202)  501-0067;  Dept  of 
Transportation:  Angelo  ncillo.  Deputy 
Director.  Administrative  Services  & 
Property  Management  DCT,  400 
Seventh  Street  SW.,  room  10317, 
Washington.  DC  20590;  (202)  366-5601. 
(These  are  not  toll-free  numbers.) 

Dated:  August  2, 1991. 

Paul  Roitman  Bardack, 

Deputy  Assistant  Secretary  for  Economic 
Development 

TiUe  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  08/09/91 

Suitable/ Available,  Buildings  (by  State) 

Alabama 

Bldg.  T00108 

Fort  Rucker 

6th  Avenue 

Fort  Rucker,  Co:  Dale  AL  36362- 
Landholding  Agency:  Army 
Property  Number  219120270 
Status:  Unutilized 

Comment:  24,992  sq.  ft,  1  story  wood 
structure,  most  recent  use — ^youth  center 
gymnasium,  possible  asbestos,  off-site  use 
only 

Arizona 

Bldg.  70117 — Fort  Huachuca 
Sierra  Vista,  Co:  Cochise  AZ  85635- 
Landholding  Agency.  Army 
Property  Numl^n  219120306 
Status:  Excess 


Comment:  3,434  sq.  ft.,  1  story  wood  structure, 
presence  of  asbestos,  most  recent  use — 
general  instructional 
Bldg.  70118 — Fort  Huachuca 
Sierra  Vista,  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120307 
Status:  Excess 

Comment:  3,434  sq.  ft,  1  story  wood  structure, 
presence  of  asbestos,  most  recent  use — 
general  instructional 
Bldg.  70119 — ^Fort  Huachuca 
Sierra  Vista,  Co:  Cochise  AZ  85635- 
Landholding  Agency  Army 
Property  Number  219120308 
Status:  Excess 

Comment:  3,434  sq.  ft.,  1  story  wood  structure, 
presence  of  asbestos,  most  recent  use — 
general  instructional 
Bldg.  70120 — Fort  Huachuca 
Sierra  Vista,  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120309 
Status:  Excess  ' 

Comment  3,434  sq.  ft,  1  story  wood  struchure, 
presence  of  asbestos,  most  recent  use — 
admin,  gen.  purpose 
Bldg.  70225— Fort  Huachuca 
Sierra  Vista,  Co:  Cochise  AZ  85635- 
Landholding  Agency  Army 
Property  Number  219120310 
Status:  Excess 

Comment  3,813  sq.  ft,  1  story  wood  structure, 
presence  of  asbestos,  most  recent  use — 
admin,  gen.  purpose 
Bldg.  83006— Fort  Huachuca 
Sierra  Vista,  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120311 
Status:  Excess 

Comment:  2,062  sq.  ft,  1  story  wood  structure, 
presence  of  asbestos,  most  recent  use — 
admin,  gen.  purpose 
Bldg.  83007 — Fort  Huachuca 
Sierra  Vista,  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120312 
Status:  Excess 

Comment:  2,000  sq.  ft,  1  story  wood  structure, 
presence  of  asbestos,  most  recent  use — 
admin,  gen.  purpose 
Bldg.  83008 — Fort  Huachuca 
Sierra  Vista,  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120313 
Status:  Excess 

Comment:  2,192  sq.  ft,  1  story  wood  structure, 
presence  of  asbestos,  most  recent  use — 
admin,  gen.  purpose 
Bldg.  83015— Fort  Huachuca 
Sierra  Vista,  Co:  Cochise  AZ  85635- 
Landholding  Agency  Army 
Property  Number  219120314 
Status:  Excess 

Comment:  2,325  sq.  ft,  1  story  wood  structure, 
presence  of  asbestos,  most  recent  use — 
admin,  gen.  purpose 

California 
Bldg.  60 

Los  Alamitos  Armed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 

Los  Alamitos,  Co:  Orange  CA  90720-5001 
Landholding  Agency  Amy 
Property  Number  219120315 


Status:  Unutilized 

Comment:  1,024  sq.  ft,  2  story  concrete-wood 
plaster,  possible  asbestos,  off-site  use  only, 
most  recent  use — nose  hangar 
Bldg.  95 

Los  Alamitos  Amed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 

Los  Alamitos,  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Amy 
Property  Numl^r  219120316 
Status:  Unutilized 

Comment:  392  sq.  ft.,  1  story  raised  portable, 
off-site  use  only,  most  recent  use — radar 
maint.  shop 
Bldg.  186 

Los  Alamitos  Amed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 

Los  Alamitos,  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Amy 
Property  Number  219120317 
Status:  Unutilized 

Conunent:  996  sq.  ft,  1  story  steel  off-site  use 
only,  most  recent  use — storage 
Bldg.  196 

Los  Alamitos  Amed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 

Los  Alamitos,  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Amy 
Property  Number  219120318 
Status:  Unutilized 

Comment:  1,029  sq.  ft.,  stucco  structure,  off¬ 
site  use  only,  most  recent  use — storage 
Bldg.  197 

Los  Alamitos  Amed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 

Los  Alamitos,  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Amy 
Property  Number  219120319 
Status:  Unutilized 

Comment:  720  sq.  ft.  1  story  stucco  structure, 
off-site  use  only,  most  recent  use — storage, 
possible  asbestos 
Bldg.  262 

Los  Alamitos  Amed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 

Los  Alamitos,  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Amy 
Property  Number  219120320 
Status:  Unutilized 

Comment:  448  sq.  ft.  trailer,  off-site  use  only, 
most  recent  use — storage. 

Bldg.  263 

Los  Alamitos  Amed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 

Los  Alamitos,  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Amy 
Property  Number  219120321 
Status:  Unutilized 

Comment:  448  sq.  ft.  trailer,  off-site  use  only, 
most  recent  use — storage 
Bldg.  265 

Los  Alamitos  Amed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 

Los  Alamitos,  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Amy 
Property  Number  219120322 
Status:  Unutilized 

Comment:  448  sq.  ft  trailer,  off-site  use  only, 
most  recent  use — storage 
Bldg.  268 

Los  Alamitos  Amed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 

Los  Alamitos.  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Amy 
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Property  Number  21S12032S 
Status;  Unutilized 

Comment:  448  sq.  ft  trailer,  olfaite  use  oaly. 
most  recent  use — storage 

Georgia 
Bldg.»S 
Fort  Banning 

Ft  Banning,  Co:  Muscogee  GA  31905- 
LandhoMing  Agency:  Army 
Property  Number  21912BZS3 
Status:  Unutilized 

Comment:  1,006  sq.  ft.  1  story,  most  recent 
use — fire  station  annex,  needs  rehab. 

Bldg.  1234 
Fort  Benning 

Ft  Benning,  Ctr  Muscogee  GA  319(K- 
Landholding  Agency;  Army 
Property  Numb^  219120Z54 
Status:  Unutilized 

Comment  10,148  sq.  ft.  2  story,  most  recent 
■se — oQicer’s  oli^  needs  rebah 
Bldg.  1684 
Fort  Benning 

Ft.  Banning.  Co:  Muscogee  GA  31805- 
Landholding  Agency:  Army 
Property  Number  219120255 
Status:  UnutSized 

Comment:  ZJSn  sq.  ft^  1  story,  needs  rehab, 
most  recent  use — edmhristraion/general 
purpose. 

Bldg.  1724 
Fort  Benning 

Ft  Benning,  Co:  Muscogee  GA  31985- 
LarK&olding  Agencir:  Amy 
Property  Number  219120256 
Status:  Unutilized 

Comment:  943  sq.  ft.  1  story,  iteeds  rehab, 
most  recent  use — general  purpose 
warehouse. 

Bldg.  1827 
Fort  Benning 

Pt  Beiuuag,  Co;  Muscogee  GA  31905- 
Landholdi^  Agency:  Aimy 
Property  Number  219120257 
Status:  Unutilized 

Comment'  943  sq.  ft,  1  story,  needs  rehab, 
most  recent  use — admlnistratiott/general 
purpose. 

Bldg.  2150 
Fort  Benning 

Ft.  Benning.  Co;  Muscogee  GA  31905- 
Landholdiitg  Agency:  Army 
Property  Numl^  219120258 
Statue  Unutilized 

Comment:  3,909  sq.  ft.,  1  story,  needs  rehab, 
most  recent  use— general  inst  bldg. 

Bldg.  2212 
Fort  Benning 

Ft.  Benning,  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army, 

Property  Number.  219120259 
Status:  Unutilized 

Comment  4.720  sq.  ft,  2  story,  needs  rehab, 
most  recent  use — drug  abuse  center. 

Bidg.  2213 
Fort  Benning 

Fort  Benning,  Co:  Muscogee  GA  31965- 
Landholding  Agency:  Amy 
Property  Numl^.  219120260 
Status:  Unutilizad 

Comment:  4780  eq.  ft.,  2  story,  needs  sehab, 
most  recent  use— drug  abuse  center. 

Bldg.  2214 
Fort  Benning 
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Fort  Benning,  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Amy 
Property  Numlmr  219120261 
Status:  Unutilised 

Coammnt:  27SS  sq.  fU  1  atoiy.  needs  rehab, 
most  recent  use — eotisted  persons  diasag 
room. 

Bldg.  2215 
Fort  Bending 

Fort  Benning,  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Amy 
Property  Number  219120262 
Status:  Unutilized 

Comment:  1,844  sq.  fU  t  tloiy.  seeds  sehab, 
most  reoest  use— day  roosi. 

Bldg.  2409 
Fort  Benning 

Fort  Benning.  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Amy 
Property  Number  219120263 
Status:  Unutilized 

Comment  9.346  sq.  fit,  1  stoiy.  needs  refaah, 
most  recent  use — general  purpose 
warehouse. 
filtlg.2S«l 
Fort  Benning 

Fort  BeaniQg,  Co:  Musoogee  GA  31905- 
Landholding  Agency:  Amy 
Property  Numi^  219130264 
Status:  Unutilized 

Comment:  2,337  sq.  ft.,  Zatory,  needs  lehab, 
most  recent  use— clinic  w/o  beds. 

Bldg.  2500 
Fort  Benning 

Fort  Benning,  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219120265 
Status:  Unutilized 

CommeBt  3Lt32  sq.  ft.,  1  story,  needs  wbsb, 
most  recent  use — vehicle  maintenanoe 
shop. 

Bklg.3828 
Fort  Bending 

Fort  Benning,  Ca  Muscogee  GA  31905- 
Landholding  Agency:  Amy 
Property  Number  219120266 
Status:  Unutilized 

Comment  628  sq.  ft.,  1  story,  needs  rehab, 
most  recent  use — general  stordtouse. 
Bldg.S2B4 
Fort  Benning 

Fort  Rpnning,  CcE  Muscogee  GA  31905- 
Landholding  Agency:  Amy 
Property  Number  219120267 
Status:  Unutffized 

Comment  5,310  sq.  ft..  2  story,  needs  rehab, 
most  recent  use — trainee  barrseks. 

Bldg.  194 

Fort  George  C.  Meade 
%  Street 

Fort  Meade.  Ca*  Anne  Arundel  MD  20755- 
LandholcQng  Agency:  Amy 
Property  Number  219120252 
Status;  Unutilized 

Comment  1,550  sq.  ft.,  wood  frame,  possible 
asbestos,  needs  reheb,  most  reoeitt  use — 
storage,  off-site  use  only. 

Teimessee 

Area  Q — Housing  Area— Q-4 
Milan  Amy  Ammunition  Plant 
Milan.  Co:  Carroll  TN  38358- 
Landholding  Agency:  Amy 
Property  NmrtJer  219120272 
Status:  Underutilized 
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Conunent:  2,024  sq.  ft,  2  story  wood  Inme. 
most  recent  use— residaaoe,  krtennitfedtlv 
used  during  selected  periods. 

Area  Q — Housing  Area  Q-tt 
Milan  Amy  AmmunitioR  Hant 
Milan,  Co:  Carroll  TN  98856- 
Landholding  Agency:  Army 
Property  Number  219120278 
StfltuK  Underutflized 

Conunent  2,024  sq.  ft,  2  story  wood  frame, 
most  recent  use — residence,  intenmTtoRlly 
used  during  selected  periods. 

Area  Q — Housing  Area — Q-19 
Milan  Amy  Ammuaition  Mar* 

Milan,  Co:  Carroll  TN  38X58- 
Landholdii^  Ageacy:  Amy 
Pveperty  Nussher  218120274 
Status:  Underutdtzsd 

Comment  2,024  sq.  ft,  2  story  wood  frame, 
most  recent  use — residence,  intermittently 
used  during  selected  periods. 

Texas 

Harlingen  USARC 
1920  East  Washington 
Harlingen,  Co:  Caineren  TX  76^0- 
Landholding  Agency:  Amy 
Property  Number  219120304 
Status:  Excess 

ConsBumt  19,448  sq.ftMl  story  wood  faiich. 
needs  rehab,  with  approx.  6  acres  jpclading 
parking  areas,  most  recent  use— Amy 
Reserve  Training  Center. 

Land  (by  Statef 
Illinois 

Portion,  JAAP 

Joliet  Anny  Ammunition  Plant  Co:  WiH  IL 
60436- 

Location:  Approx.  IS  miles  sooth  of  JoBei  oa 
the  east  side  of  Interstate  55 
Landholding  Agency:  GSA 
Property  Number  549130003 
Status:  Excess 

Comment*  1.25  acres,  most  recent  use — 
aqnatk  sanqjthig  statioa.  subject  to 
occasional  ftooibag 
GSA  Number  3-GR(l}^ar-450-FF 
Minnesota 
Land 

Twin  Cities  Army  AsMMBition  Plant 
New  Bnghtan,  Ca  ftwBsey  MN  55113- 
Landholding  Agency:  Amy 
Property  Number  219120269 
Status:  Underutilized 
Comments:  Approx.  25  acres,  possible 
contamination,  secured  area  with  allernste 
access. 

Suitab/e/Unavai/aUe  Propertiea,  Bmldiaga 
(by  State) 

New  York 
Federal  Building  I 
830  Third  Avenue 
Brooklyn.  Co:  Kings  NY  11232- 
Landholdiag  Agency:  GSA 
Property  Number  549138004 
Status:  Excess 

Comment:  77,157  sq.  ft.  8  stray  ooacrate  eteel 
fraaie,  needs  rriiA  portion  of  apace 

GSA  Number  G-NY-006 
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Tennessee 

Area  Q — Housing  Area — Q-1 
Milan  Army  Ammunition  Plant 
Milan.  Co:  Carroll  TN  38358- 
Landholding  Agency:  Army 
Property  Numlwr  219120271 
Status:  Underutilized 

Comment:  2,024  sq.  ft,  2  story  wood  frame, 
most  recent  use — residence,  intermittently 
used  during  selected  periods. 

Area  Q — 1  lousing  Area — Q-29 
Milan  Army  Ammunition  Plant 
Milan.  Co:  Carroll  TN  38358- 
Landholding  Agency:  Army 
Property  Number  219120275 
Status:  Underutilized 

Comment:  2,024  sq.  ft.,  2  story  wood  frame, 
most  recent  use — residence,  intermittently 
used  during  selected  periods. 

Utah 
Bldg.  101 

Tooele  Army  Depot  North  Area 
2  miles  south  of  Tooele  on  State  Hwy  36 
Tooele,  Co:  Tooele  UT  84074-5008 
Landholding  Agency:  Army 
Property  Number.  219120305 
Status:  Underutilized 

Comment:  1,698  sq.  ft,  1  story,  most  recent 
use — admin,  and  supply 

Unsuitable  Properties,  Buildings  (by  State) 
Tennessee 

U.S.  Army  Reserve  Center 
920  Cherokee  Avenue 
Nashville,  Co:  Davidson  TN  37027- 
Landholding  Agency:  GSA 
Property  Numlwr  549120066 
Status:  Excess 
Reason:  Other 

Comment:  extensive  deterioration 
GSA  Number  4-D-TN-630 

Properties  To  Be  Excessed,  Buildings  (by 
State) ' 

California 
Bldg.  270 

Los  Alamitos  Armed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 

Los  Alamitos,  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Army 
Property  Numl^r  219120324 
Status:  Unutilized 

Comment:  90  sq.  ft.,  concrete/aluminum,  off¬ 
site  use  only,  most  recent  use — aircraft 
steam  cleaning  bldg. 

South  Carolina 

Bldg.  #1  U.S.  Coast  Guard 

Folly  Island  Loran  Station 

Folly  Island,  Co:  Charleston  SC  29401- 

Landholding  Agency:  DOT 

Property  Number  879120096 

Status:  Unutilized 

Comment:  2,340  sq.  ft.,  one  story  concrete 
block;  most  recent  use — communications 
station. 

Bldg.  #2  U.S.  Coast  Guard 
Folly  Island  Loran  Station 
Folly  Island,  Co:  Charleston  SC  29401- 
Landholding  Agency:  DOT 
Property  Numlwr:  879120097 
Status:  Unutilized 

Comment:  2,050  sq.  ft.,  one  story  concrete 
block;  most  recent  use— communications 
station. 


Land  (by  State) 

Michigan 

U.S.  Coast  Guard — Air  Station 

Traverse  City,  Co;  Grand  Traverse  Ml  49684- 

Landholding  Agency:  DOT 

Property  Number  879120099 

Status:  Underutilized 

Comment  21.7  acres,  most  recent  use — Helo 
landings. 

South  Carolina 

Land — U.S.  Coast  Guard 

Folly  Island  Loran  Station 

Folly  Island.  Co:  Charleston  SC  29401- 

Landholding  Agency:  DOT 

Property  Number  879120098 

Status:  Unutilized 

Coment:  55  acres  (88  acres  submerged]  tidal 
marshland,  potential  utilities. 

(FR  Doc.  91-18736  Filed  8-8-91;  8:45  am] 
MUJUra  CODE  4210-2S-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-01(M)1-4320-01] 

Meeting  of  the  Elko  District  Gra2dng 
Advisory  Board 

agency:  Bureau  of  Land  Management, 
Interior, 

ACTION:  Elko  District  Grazing  Advisory 
Board  Meeting. 


SUMMARY:  A  meeting  of  the  Elko  District 
Grazing  Advisory  Board  will  be  held  on 
September  11, 1991.  The  meeting  will 
begin  at  9  a.m.  in  the  conference  room  of 
the  Bureau  of  Land  Management  Office 
at  3900  E.  Idaho  St.,  Elko,  Nevada  89801. 

The  Board  will  review: 

1.  Range  improvement  projects  for 
Fiscal  Year  1991  and  1992. 

2.  Proposed  allotment  Management 
Plans,  and 

3.  Allotment  evaluations  and 
proposed  grazing  agreements  and 
decisions,  as  well  as  other  matters  that 
may  come  before  the  Board. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  11  a.m. 
and  11:30  p.m.  or  file  written  statements 
for  the  Board's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager,  3900  E. 

Idaho  St.,  Elko,  NV  89801  by  September 
4, 1991. 

Dated:  August  2, 1991. 

Rodney  Harris, 

District  Manager. 

[FR  Doc.  91-18961  Filed  8-«-91;  8:45  am] 
BHiJNQ  CODE  4310-MC-M 


[CO-070-01-4320-12-241A] 

Grand  Junction  District  Grazing 
Advisory  Board;  Meeting 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

action:  Notice  of  meeting  of  Grand 
Junction  District  Advisory  Board. 


summary:  Notice  is  hereby  given  that  a 
meeting  of  the  Grand  Junction  District 
Grazing  Advisory  Board  will  be  held  on 
Thursday,  September  12, 1991.  The 
meeting  will  convene  in  the  conference 
room  at  the  Bureau  of  Land 
Management  Glenwood  Springs 
Resource  Area  Office.  50629,  Highway  6 
&  24,  Glenwood  Springs,  Colorado  at  9 
a.m. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  will  include:  (1) 
Introductions;  (2)  minutes  of  the 
previous  meeting;  (3)  Colorado  Range 
Update;  (4)  “The  New  Range  Wars;’’  (5) 
The  Eagle  County  Sludge  Disposal;  (6) 
Equipment  costs;  (7)  Range  Betterment 
Fund  project  proposals;  (8)  Public 
presentations;  (9)  Advisory  Board 
project  status  and  proposals;  and  (10) 
schedule  for  next  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  1:30 
p.m.  and  2  p.m.  or  Hie  written  statements 
for  the  Board’s  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager,  Bureau  of 
Land  Management,  764  Horizon  Drive, 
Grand  Junction,  Colorado  81506  by 
September  11, 1991.  Depending  on  the 
number  of  persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 
Minutes  of  the  district  office  will  be 
available  for  public  inspection  and 
reproduction  (during  regular  business 
hours)  after  thirty  (30)  days  following 
the  meeting. 

Further  information  on  the  meeting 
may  be  obtained  at  the  above  address, 
or  by  calling  (303)  243-6552. 

Bruce  Conrad, 

District  Manager. 

[FR  Doc.  91-18918  Filed  8-8-91;  8:45  am] 
BILUNO  CODE  4310-a4-M 


[UT-942-00-4212-13;  U-65689] 

Issuance  of  Land  Exchange 
Conveyance  Document;  Utah 

agency:  Bureau  of  Land  Management, 
Interior. 
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action:  Exchange  of  public  and  private 
lands. 


summary:  This  action  informs  the  public 
of  the  convejance  of  l.lld>58  acres  of 
public  land  out  of  Federal  ownership. 
This  action  will  also  open  1,099.53  acres 
of  reconveyed  lanHn  to  sudaxie  entry, 
mining,  and  mineral  leasiag. 

FOR  FURTHCR  MFORMATION  COMTACT: 
Michael  Barnes,  6LM  Utah  State  Office, 
P.O.  Box  451SS,  Sait  Lake  CUy,  Utah 
84145-0155, 801-539-4119. 

SUPPLEMENTARY  INFORMATION: 

1.  The  United  States  has  issned  an 
exchange  conveyance  document  to 
Stanley  R.  and  Steven  G.  Smith,  for  the 
following  described  lands  pursuant  to 
section  206  of  the  Act  of  October  21, 

1976,  90  Stat  2758;  43  U.S.C.  1716. 

Salt  Lake  Meridian.  Utah 
T.8S.,R.3W. 

Sec.  1.  lots  2, 3. 4.  SWViNWV*.  Wi4SWy4: 
Sea  11.  EMiEVt; 

Sec.  12.  WV4VY14.  SEy4SWy4.  SWy4SEy4; 
See.  13.  NWKNE%, 

Sec.  14.  NEV4NE%: 

Sea  23,  Lot  8,  B,  and  18; 

Sea  21  W^kSWt4: 

Sec.  25.  SEYiSEtl  NEy4SWy4,  SEMNYTM. 
Containnig  lltS^S  acws. 

2.  In  exchange  for  these  lands,  the 
United  States  acquired  the  surface  the 
following  described  lands. 

Salt  Lake  Merkfian,  Utah 
T.8S.,  R.2W., 

Sec.  31,  Lots  3  and  4. 

T.0S..R.2W,. 

Sec.  6,  Lots  1,  Z  3, 4, 5.  and  SVkNEy4.  SE¥i. 
SEV4SWt4. 

T.8S,R.3  W., 

Sea  26,  SWy4SE44,  EVkSE^SWtk: 

Sea  36.  SVk.  NWt4. 

Containing  1,899.53  acres. 

3.  At  7:45  a.m.,  on  September  9, 1991, 
the  lands  described  in  paragraph  2  will 
be  open  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  AH  valid  applications 
received  at  or  prior  to  7:45  a.m.,  on  the 
date  stated  above,  will  be  considered  as 
simultaneously  Hied  at  that  time.  Ibose 
received  thereafter  will  be  considered  in 
the  order  of  filing. 

4.  The  purpose  of  this  exchange  was 
to  acquire  non-federai  lands  which  have 
high  public  access,  wildlife,  and  grazing 
values. 

Ted  D.  Stephenson, 

Chief,  Broach  of  Loads  and  Minerals 
Operations. 

[FR  Doa  91-18948  FHed  8-8-91;  8:45  ami 
WIXINO  CODE  4310-00-« 


(WT-080-4212-14;  W-n5831 

Realty  Acfion;  Competitive  Sale; 
Wyoming 

agbict:  Bureau  of  Land  MaiK^^ement, 
Interior. 

action:  Notice  of  realty  action, 
ccunpetltive  sale  of  pubfic  lands  in 
Sheridan  County. 


summary:  The  following  pubiic  surface 
estate  has  been  determine  to  be 
suitable  for  disposal  by  competifive  sale 
under  section  203  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMAJ  of 
1976,  (90  Stat  2750;  43  U.S.C.  1713).  The 
Bureau  of  Land  Management  (BL^  is 
required  to  receive  fair  RMrket  value  lor 
the  land  sold  and  any  bid  for  less  than 
fair  market  value  wiU  be  rejected.  The 
BLM  may  accept  or  reject  any  and  all 
o^ers,  or  withdraw  any  land  or  interest 
on  the  land  for  sale  if  ^  sale  wmdd  not 
be  consistent  with  FLPMA  or  other 
applicable  law. 

Sixth  Principal  ^i*~i**r** 

T.  55  N.,  R.  77  W., 

Seotimi  34.  Let  17 

The  above  land  aggregates  42.87  acres  in 
Sheridan  County,  Wy(Mnii\g.  Appraised 
Value:  $3,txn.00. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Pomeiinke,  Area  Maiuger, 

Buffalo  Resource  Area,  169  North  Cedar, 
Buffalo,  Wyoming  62634,  (307)  684-558a 

SUPPLEMENTARY  INFORMATION:  This  sale 
is  consistent  with  Bureau  of  Land 
Management  policies  and  the  Buffalo 
Resource  Area  Management  iHan.  Hie 
purpose  of  this  sale  is  to  dispose  of  • 
small  isolated  tract  of  puUic  land. 

The  parcel  wfil  be  offered  to  die 
general  public  under  the  competitive 
sale  procedures.  Legal  access  to  the 
pared  exists  via  Powder  River  County 
Road  No.  269. 

The  publicadoa  of  this  notice 
segregates  the  public  land  described 
above  from  entry  under  the  public  land 
laws  including  the  mining  laws.  Any 
subsequent  application  shall  not  be 
accepted,  shall  not  be  considered  as 
filed,  and  shall  be  returned  to  the 
applicant  if  the  notice  segregates  the 
land  from  the  use  applied  for  in  the 
application.  The  segregative  effect  by 
this  notice  will  terminate  upon  issuance 
of  a  conveyance  document.  270  days,  or 
when  a  canoeOatian  notice  is  published, 
whichever  comes  first 

Sale  Procedures  include  the  followiqg 
conditions: 

(1)  The  sale  will  be  conducted  by 
competitive  procedures.  TTie  pared  will 
be  offered  by  sealed  bid  process  to  the 
general  public. 


t23  All  bidders  must  be  U.S.  dtizens, 

18  years  of  age  or  older,  corporation 
authorized  to  own  red  estate  in  the 
State  of  Wyonring,  a  State,  St^ 
instnimen^ity  or  political  subdivision 
authorized  to  hold  property,  or  an  entity 
legally  capable  of  conveyii^  and 
holding  land  or  interests  in  Wyoming. 

(3)  Sealed  bidding  is  the  only 
acceptable  method  of  bidding.  AH  bids 
must  be  received  in  (he  Buffalo  Resource 
Area  Office  by  4  p  jn.  on  October  23, 
1991,  at  which  time  the  sealed  bid 
envelopes  will  be  opened  and  the  high 
bid  announced.  Bid  envelopes  must  he 
marked  on  the  left  front  comer  with  the 
parcel  number  (W-81563)  and  the  sale 
date.  The  hi^  bidder  wiH  be  notified  in 
writing  within  30  days  whether  or  not 
the  BLM  will  accept  die  bid. 

(4)  Each  sealed  bid  shall  be 
accompanied  by  a  certified  check,  postal 
money  order,  bank  draft  or  cashiers 
check  made  payable  to  the  Department 
of  Interior,  BLM,  for  not  less  than  10 
percent  of  the  amoimt  bid. 

(5)  Failure  to  pay  the  remainder  of  the 
frill  bid  price  within  180  days  of  the  sale 
wdl  disqualify  the  apparent  high  bidder 
and  the  deposit  shall  be  forfeit^  and 
disposed  of  as  other  receipts  of  the  sale. 
If  the  apparent  bidder  is 
disqualified,  the  next  highest  ipialified 
bid  will  be  honored  or  the  land  will  be 
reoffered  under  competitive  procedures. 
If  two  {2)  or  more  envelopes  containing 
valid  bkfe  of  the  same  amount  are 
received,  supplemental  sealed  bidding 
wiH  be  used  to  determine  die  high  bid. 
Additional  sealed  bids  will  be  submitted 
to  resolve  all  ties. 

(6)  If  the  parcel  fails  to  sell  it  will  be 
reoffered  fw  sale  under  competifive 
procedures.  For  reoffered  land,  bids 
must  be  received  in  the  Buffalo  Resource 
Area  Office  by  4:30  p.m.  on  the  fourth 
(4tfa)  Wednesday  of  each  month 
be^ning  November  27, 1991.  Reoffered 
land  will  remain  avadadde  for  sale  until 
sold  or  until  the  sale  action  is  cancelled 
or  terminated.  Reappraisals  of  the 
pareds  wiH  be  made  periodically  to 
reflect  the  current  market  value.  If  the 
value  of  the  parcel  changes,  it  will  be 
published  and  the  land  will  remain  open 
for  competitive  bidding  according  to  the 
procedures  and  conditions  of  this  notice. 

Patent  Terras  and  CooditioiM 

1.  All  minerals  shall  be  reserved  to  the 
United  States,  together  widi  die  rij^  to 
prospect  for,  mine,  and  remove  the 
minerals.  A  more  detailed  description  of 
this  reservation,  which  wiH  be 
incorporated  in  die  patent  doenmenL  is 
avaiMile  for  review  at  this  office. 

2.  A  right-c^way  is  reserved  for 
ditches  canals  constoucted  1^  the 
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authority  of  the  United  States  under  the 
authority  of  the  Act  of  August  30, 1890 
(26  Stat.  291;  43  U.S.C.  945). 

3.  The  patent  will  be  subject  to  all 
valid  existing  rights  including  telephone 
rights-of-way,  W-90182,  and  the  Powder 
River  County  Road  No.  269. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  issuance  of  this  notice 
in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
Bureau  of  Land  Management,  District 
Manager,  Casper,  1701  East  “E"  Street, 
Casper,  Wyoming  82601.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  proposed  realty 
action  will  become  final. 

Dated:  August  2. 1991. 

James  W.  Monroe, 

District  Manager. 

(FR  Doc.  91-18919  Filed  8-8-91:  8:45  am) 
BILLING  CODE  4310-22-M 

[UT-020-00-4212-08;  U-65692] 

Pony  Express  Resource  Management 
Plan  Proposed  Planning  Amendment; 
Availability 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  availability  of  the 
proposed  planning  amendment  for  the 
Pony  Express  Resource  Management 
Plan  (RMP)  to  permit  disposal  of  land  in 
Tooele  County,  Utah. 

SUMMARY:  This  notice  of  availability  is 
to  advise  the  public  that  the  proposed 
planning  amendments  is  available  for 
public  review.  The  RMP  lands  decision 
number  one  (1)  did  not  provide  for  any 
disposal  of  land  in  the  Callao  area.  The 
proposed  amendment  will  allow  for  the 
disposal  of  70  acres  near  Callao,  Utah. 
These  lands  are  described  as  follows: 

Salt  Lake  Meridian,  Utah 
T.  10  S..  R.  17  W., 

Sec.  26.  SWy4SEy4: 

Sec.  35.  Ny!Nwy4NEy4.  Ny2sy2Nwy4: 
containing  70  acres. 

A  30-day  protest  period  for  the 
planning  amendment  will  commence 
with  publication  of  this  notice  of 
availability. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  Hedrick.  Pony  Express 
Resource  Area  Manager,  2370  South 
2300  West,  Salt  Lake  City,  Utah  84119, 
(801)  977-4300. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  announced  pursuant  to  section 
202(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  43  CFR 
part  1610.  The  proposed  planning 


amendment  is  subject  to  protest  fi'om 
any  adversely  affected  party  who 
participated  in  the  planning  process. 
Protest  must  be  made  in  accordance 
with  the  provisions  of  43  CFR  1610.5-2. 
Protest  must  be  received  by  the  Director 
(WO-760)  of  the  BLM,  18th  and  C  Street 
NW.,  Washington,  DC  20240,  within  30 
days  after  the  date  of  publication  of  this 
notice  of  availability  for  the  proposed 
planning  amendment 
Dated:  August  2, 1991. 

James  M.  Parker, 

State  Director. 

[FR  Doc.  91-18949  Filed  8-6-91:  8:45  am] 
BILUNG  CODE  4310-DO-M 

[NV-930-91-4212-22) 

Filing  of  Plat  of  Survey;  Nevada 

July  29. 1991. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
latest  filing  of  Plat  of  Survey  in  Nevada. 
EFFECTIVE  DATE:  Filing  was  effective  at 
10  a.m.  on  July  23, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 
John  S.  IParrish,  Chief,  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  Nevada  State 
Office,  850  Harvard  Way,  P.O.  Box 
12000,  Reno,  Nevada  89520,  702-785- 
6541. 

SUPPLEMENTARY  INFORMATION:  The  Plat 
of  Survey  of  land  described  below  was 
officially  filed  at  the  Nevada  State 
Office,  Reno,  Nevada  on  July  23, 1991. 

Mount  Diablo  Meridian,  Nevada 
T.  46  N.,  R.  53  E. — Dependent  Resurvey  and 
Survey. 

The  survey  plat  for  T.  46  N.,  R.  53  E., 
was  accepted  July  15, 1991.  The  survey 
was  executed  to  meet  certain 
administrative  needs  of  the  U.S.  Forest 
Service. 

The  above  listed  survey  is  now  the 
basic  record  for  describing  the  lands  for 
all  authorized  purposes.  Tlie  survey  will 
be  placed  in  the  open  files  in  the  BLM 
Nevada  State  Office  and  will  be 
available  to  the  public  as  a  matter  of 
information.  Copies  of  the  survey  and 
related  field  notes  may  be  furnished  to 
the  public  upon  payment  of  the 
appropriate  fee. 

Robert  Steele, 

Deputy  State  Director.  Operations. 

[FR  Doc.  91-18927  Filed  8-8-91;  8:45  am] 
BILLING  CODE  4310-HC-M 


[OR-942-00-4730-12;  GP1-307] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 
Oregon 

T.  4  S..  R.  7  W.,  accepted  July  19. 1991  (Sheets 
1&2] 

T.  5  S.,  R.  7  W.,  accepted  July  19, 1991 
T.  16  S.,  R.  3  E.,  accepted  July  19, 1991 
T.  22  S.,  R.  10  E.,  accepted  July  23, 1991 
T.  23  S.,  R.  10  E.,  accepted  July  23, 1991 
T.  16  S.,  R.  17  E.,  accepted  July  25, 1991 
(Sheets  1  through  3] 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1300  NE  44th 
Avenue,  Portland,  Oregon  97213,  and 
will  be  available  to  the  public  as  a 
matter  of  informaton  only.  Copies  of  the 
plat(s)  may  be  obtained  from  the  above 
office  upon  required  payment.  A  person 
or  party  who  wishes  to  protest  against  a 
survey  must  file  with  the  State  Director, 
Bureau  of  Land  Management,  Portland, 
Oregon,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above.  A  statement  of 
reasons  for  a  protest  may  be  filed  with 
the  notice  of  protest  to  the  State 
Director,  or  the  statement  of  reasons 
must  be  filed  with  the  State  Director 
within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT 

Bureau  of  Land  Management,  1300  NE 
44th  Avenue,  P.O.  Box  2965,  Portland, 
Oregon  97208. 

Dated:  August  1. 1991. 

Robert  E.  Mollohan, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  91-18920  Filed  8-8-91:  8:45  am) 
BILLING  CODE  4310-33-M 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  July  27, 
1991.  Pursuant  to  §  60.13  of  36  CFR  part 
60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  August  26, 1991. 

Carol  D.  Shull, 

Chief  of  Registration,  National  Register. 
GEORGIA 
Oglethorpe  County 
Watson  Mill  Covered  Bridge  and  Mill 
Historic. District,  Along  S.  Fork  Broad  R., 
Watson  Mill  State  Park,  Comer  vicinity, 
91001147 

MISSOURI 
Jackson  County 

Attacks  School  (18th  and  Vine  Area  of 
Kansas  City  MPS),  1815  Woodland  Ave., 
Kansas  City,  91001150 

Paseo  YMCA  (18th  and  Vine  Area  of  Kansas 
City  MPS),  Kansas  City,  91001151 

MONTANA 
Ravalli  County 

First  Baptist  Church  (Stevensville  MPS),  402 
Church,  Stevensville,  91000737 

NEW  YORK 
Niagara  County 

Van  Horn  Mansion,  2165  Lockport — Olcott 
Rd.,  Newfane  vicinity,  91001149 

Suffolk  County 

Caroline  Church  and  Cemetery,  Jet.  of  Dyke 
and  Bates  Rds.,  Brookhaven,  91001148 

PENNSYLVANIA 
Allegheny  County 

Highland  Building,  121  S.  Highland  Mall, 
Pittsburgh,  91001123 

Berks  County 

Dale  Furnace  and  Forge  Historic  District 
(Iron  and  Steel  Resources  in  Pennsylvania 
MPS),  Forgedale  Rd.  NW  of  Bally, 
Washington  Township,  Bally  vicinity, 
91001134 

Mary  Ann  Furnace  Historic  District  (Iron  and 
Steel  Resources  in  Pennsylvania  MPS), 
Centennial  Rd.  SE  of  Longswamp, 
Longswamp  Township,  Longswamp 
vicinity,  91001141 

Robesonia  Furnace  Historic  District  (Iron 
and  Steel  Resources  in  Pennsylvania 
MPS),  Furnace,  S.  Church  and  Freeman  Sts. 
and  Mountain  and  E.  Meadow  Aves., 
Robesonia.  91001128 


Blair  County 

Allegheny  Furnace  (Iron  and  Steel  Resources 
in  Pennsylvania  MPS),  3400  Crescent  Rd., 
Altoona,  91001131 

Etna  Furnace  (Boundary  Increase  and 
Decrease)  (Iron  and  Steel  Resources  in 
Pennsylvania  MPS),  Roughly,  area  S  and  E 
of  Frankstown  Br.  Juniata  R.  bend  at  Mt. 
Etna,  Catherine  Township,  Mt.  Etna, 
91001145 

Bucks  County 

Summers,  Lewis,  Farm,  60  Headquarters  Rd., 
Tinicum  Township,  Ottsville,  91001124 

Cambria  County 

Eliza  Furnace  (Iron  and  Steel  Resources  in 
Pennsylvania  MPS),  Lower  Main  St., 
Buffington  and  Blacklick  Townships, 
Vintonville,  91001138 

Chester  County 

Isabella  Furnace  (Iron  and  Steel  Resources  in 
Pennsylvania  MPS),  Bollinger  Dr.  just  N  of 
Creek  Rd.,  Nantmeal  Township, 
Brandywine  Manor  vicinity,  91001135 

Middle  Pickering  Rural  Historic  District, 
Pikeland,  Yellow  Springs,  Merlin,  Church 
and  Pickering  Rds.,  Hioenixville,  E. 
Pikeland  and  W.  Pikeland  Townships, 
Phoenixville  vicinity,  91001125 

Clarion  County 

Buchanan  Furnace  (Iron  and  Steel  Resources 
in  Pennsylvania  MPS),  Off  PA  378  at 
Clarion  R.,  Licking  Township,  Callensburg 
vicinity,  91001129 

Clinton  County 

Farrandsville  Iron  Furnace  (Iron  and  Steel 
Resources  in  Pennsylvania  MPS),  Jet.  of 
Graham  and  Old  Carrier  Rds.,  Colebrook 
Township,  Farrandsville,  91001137 

Fayette  County 

Alliance  Furnace  (Iron  and  Steel  Resources 
in  Pennsylvania  MPS),  Off  T  568  at  Jacob's 
Cr.,  Perry  Township,  Perryopolis  vicinity, 
91001130 

Mount  Vernon  Furnace  (Iron  and  Steel  _ 
Resources  in  Pennsylvania  MPS),  Entsey 
Rd.  E  of  PA  982,  Bullskin  Township, 
Scottdale  vicinity,  91001127 

Wharton  Furnace  (Iron  and  Steel  Resources 
in  Pennsylvania  MPS),  Wharton  Furnace — 
Hull  Rd.  S  of  US  40.  Wharton  Township, 
Hopwood  vicinity,  91001143 

Franklin  County 

Carrick  Furnace  (Iron  and  Steel  Resources  in 
Pennsylvania  MPS),  PA  75  N  of  Metal, 

Metal  Township,  Metal  vicinity,  91001133 

Franklin  Furnace  Historic  District  (Iron  and 
Steel  Resources  in  Pennsylvania  MPS), 
Roughly  bounded  by  Circle  Dr.  and  Cinder 
St.,  St.  Thomas  Township,  Edenville 
vicinity,  91001136 

Lackawanna  County 

Lackawanna  Iron  and  Coal  Company 
Furnace  (Iron  and  Steel  Resources  in 
Pennsylvania  MPS),  159  Cedar  Ave., 
Scranton,  91001126 


Lancaster  County 

Davies,  Edward,  House,  S  side  of  PA  23.  W  of 
Water  St.,  Caernarvon  Township, 
Churchtown,  91001122 
Mount  Hope  Estate  (Boundary  Increase) 

(Iron  and  Steel  Resources  in  Pennsylvania 
MPS),  Roughly,  along  Shearer's  Cr.  E  of 
Mansion  House  Rd.  and  N  of  PA  Tpk.,  Penn 
and  Rapho  Townships,  Mount  Hope, 
91001146 

Schuylkill  County 

Swatara  Furnace  (Iron  and  Steel  Resources 
in  Pennsylvania  MPS),  Old  Forge  Rd.  E  of 
Lebanon  Reservoir,  Pine  Grove  Township, 
Suedberg  vicinity,  91001140 

Venango  County 

Rockland  Furnace  (Iron  and  Steel  Resources 
in  Pennsylvania  MPS),  On  Shull  Run  N  of 
the  Alle^eny  R.,  NW  of  Emlenton, 
Emlenton  vicinity,  91001139 

Westmoreland  County 
Ross  Furnace  (Iron  and  Steel  Resources  in 
Pennsylvania  MPS),  SW  of  Tubmill 
Reservoir  off  PA  711,  Fairfield  Township, 
West  Fairfield  vicinity,  91001142 

York  County 

Codorus  Forge  and  Furnace  Historic  District 
(Iron  and  Steel  Resources  in  Pennsylvania 
MPS),  Jet.  of  River  Farm  and  Furnace  Rds., 
Hellam  Township,  Saginaw  vicinity, 
91001132 

[FR  Doc.  91-18997  Filed  8-8-91;  8:45  am] 
BiLUNQ  CODE  4310-T0-M 

Bureau  of  Reclamation 
All-American  Canal  Lining  Project, 
Imperial  County,  CA 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  public  hearing  for  the 
draft  environmental  impact  statement/ 
draft  environmental  impact  report 
(DHS/DEIR):  INT  DES-Bl-18. _ 

SUMMARY:  Pursuant  to  section  102(2](C] 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  section 
21002  of  the  California  Environmental 
Quality  Act,  Reclamation  and  the 
Imperial  Irrigation  District  have  issued  a 
joint  DEIS/DEIR  on  a  proposed  project 
to  line  a  section  of  the  All-American 
Canal  between  Pilot  Knob  and  Drop  4. 
The  document  evaluates  alternatives  to 
line  the  All-American  Canal  to  conserve 
water.  Public  hearings  on  the  DEIS/ 

DEIR  have  been  scheduled  to  solicit 
public  comment  on  the  contents  of  the 
environmental  document. 

DATES:  The  hearings  will  be  held  at  the 
times,  locations,  and  addresses  listed 
below: 

•  Wednesday,  September  11, 1991, 

6:30  p  jn.,  U.S.  Bureau  of  Reclamation, 
Yuma  Projects  Offfee  Auditorium,  7301 
Calle  Agua  Salada,  Yuma,  Arizona. 
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•  Thursday,  September  12, 1991, 1 
p.m..  Imperial  Irrigation  District 
Auditorium,  1284  Main  Street,  El  Centro 
California. 

ADDRESSES:  Single  copies  of  the  DEIR/ 
DEIS  may  be  obtained  on  request  to  the 
Regional  Director  at  the  address  below: 

•  Regional  Director  (Attention:  LC- 
150 

•  Bureau  of  Reclamation,  Lower 
Colorado  Region,  P.O.  Box  61470, 
Boulder  City,  NV  89006-1470,  telephone 
(702)  293-8510. 

Copies  of  the  DEIS/DEIR  are 
available  for  public  inspection  and 
review  at  the  following  locations: 

•  Bureau  of  Reclamation,  Technical 
Liaison  Division,  U.S.  Department  of  the 
Interior,  1849  C  Street  NW.,  room  7456, 
Washington,  DC  20240,  telephone:  (202) 
208-4662. 

•  Bureau  of  Reclamation.  Denver 
Office  Library,  Building  67,  Denver 
Federal  Center,  6th  and  Kipling,  Denver. 
CO  80225,  telephone:  (303)  236-6963. 

•  Bureau  of  Reclamation,  Yuma 
Projects  Office,  7301  Calle  Agua  Salada, 
Yuma,  AZ  85366,  telephone:  (602)  343- 
8100. 

•  Imperial  Irrigation  District  333  East 
Barioni  Boulevard,  Imperial,  CA  62251. 

Metrpolitan  Water  District  of 
Southern  California,  1111  Sunset 
Boulevard,  Los  Angeles,  CA  90012. 

•  Coachella  Valley  Water  District, 
Comer  of  Highway  111  and  Avenne  52. 
Coachella,  CA  g223a 

Public  Libraries 

Located  in  El  Centro,  ImperiaL 
Coachella,  San  Diego,  Brawley, 

Holtville,  Calexico,  and  Los  Angeles 
(Main  Library),  California;  and  Yuma, 
Arizona. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Martin  P.  ^ert  Bureau  of 
Reclamation,  Lower  Colorado  Region. 
P.O.  Box  6147a  Boulder  City.  NV  89006- 
1470,  telephone:  (702)  293-85ia  Public 
Information  Office,  Imperial  Irrigation 
District,  P.O.  Box  937,  Imperial,  CA 
92251,  telephone:  (619)  339-0426. 
SUPPLEMENTARY  INFORMATION: 
Organizations  and  individuals  wishing 
to  present  statements  at  the  hearing 
should  contact  the  Bureau  of 
Reclamation.  Lower  Colorado  Regional 
OfBce,  at  the  above  address,  to 
announce  their  intention  to  participate. 
Requests  for  scheduled  presentations 
will  be  accepted  through  10  ajn.  on 
August  23, 1991. 

Oral  comments  at  the  hearing  will  be 
limited  to  5  minutes.  The  hearing  ofRcer 
may  allow  any  speaker  to  provide 
additional  oral  comments  ^er  all 
persons  wishing  to  comment  have  been 
heard.  Whenever  possible,  speakers  will 


be  scheduled  according  to  the  time 
preference  mentioned  in  their  letter  or 
telephone  requests.  Speakers  not  present 
when  called  will  lose  their  privilege  in 
the  schedule  order,  and  will  be  recalled 
at  the  end  of  the  scheduled  speakers. 

Written  comments  from  those  unable 
to  attend  or  those  who  wish  to 
supplement  their  oral  presentations  at 
the  hearing  should  be  received  by 
Reclamation's  Lower  Colorado  Regional 
Office  at  the  above  address  by 
September  20, 1991. 

Dated:  )uly  30, 1991. 

Margaret  W.  SiUey, 

Assistant  Commissioaer— Administration. 

[FR  Doc.  91-18929  Filed  8-8-91;  8:45  am) 
BHJJNQ  CODE  4310-0S-H 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  Na  AB-6  (Sub  No.  334X>1 

Burlington  Northern  Railroad  Co.; 
Exemption,  At>andonment  Between 
Estelline  and  Plainview,  TX 

agency:  Interstate  Commerce 
CommissUm. 

action:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 

10903,  et  seq.,  the  abandonment  by  the 
Burlington  Northern  Railroad  Company 
of  82.95  miles  of  rail  line  between 
Estelline  and  Plainview,  TX,  subject  to 
standard  labor  protective  conditions,  a 
historic  resources  condition,  and 
environmental  conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  ofier  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  8, 1991.  Formal  expressions 
of  intent  to  file  an  ofier  of  financial 
assistance  under  49  CFR  1152.27(c)(2)  * 
and  requests  for  a  public  use  condition 
must  be  filed  by  August  19, 1991. 
Petitions  to  stay  must  be  filed  by  August 
26, 1991,  and  petitions  for 
reconsideration  must  be  filed  by 
September  3, 1991. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-6  (Sub-No.  334X)  to:  (1) 
Ofiice  of  the  Secretary.  C^se  Control 
Branch,  Interstate  (Commerce 
Commission.  Washington.  DC  20423, 
and  (2)  Petitioner's  Representatives: 
Douglas ).  Babb,  Michael  E.  Roper. 

Sarah  J.  Whitley,  Burlington  Northern 


'  See  Exempt  of  Rail  Abandonment — OfCiert  of 
Finan.  AsiM..  4 1.C.C2d  IM  (1867). 


Railroad  Company,  3800  Continental 
Plaza,  777  Main  Street,  Fort  Worth,  TX 
76102. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H,  Dettmar,  (202)-275-7245.  (TDD 
for  hearing  impaired:  (202)-275-1721).) 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Ckmimission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from  Dynamic 
Concepts,  Ina,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  275-1721.) 

Decided:  August  2, 1991. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Emmett,  Commissioners  Simmons. 
Phillips,  and  McDonald.  Vice  Chairman 
Emmett  did  not  participate  in  the  disposition 
of  this  proceeding. 

Sidney  L  Strickland,  fr.. 

Secretary. 

[FR  Doc.  91-18976  Filed  8-8-91;  8:45  am) 
miXINO  CODE  703S-01-M 


[Docket  No.  AB-55  (Sub-No.  377X)] 

CSX  Transportation,  Inc.; 
Abandonment  Exemption  In  Thomas 
County,  GA,  and  Jefferson  County,  FL 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 


SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the  abandonment 
by  CSX  Transportation,  Inc.,  of  11.85 
miles  of  rail  line  between  milepost 
AND-703.0,  at  Metcalf,  GA,  and 
milepost  AND-714.85,  at  Monticello,  FL, 
subject  to  the  following  conditions:  (1) 
Standard  labor  protection;  (2) 
environmental;  and  (3)  limited  public 
use. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  finandal 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  8, 1091.  Formal  expressions 
of  intent  to  file  an  offer  *  of  financial 
assistance  under  49  CFR  1152.27(cX2) 
must  be  filed  by  August  19, 1991, 
petitions  to  stay  must  be  filed  by  August 
26, 1991  and  petitions  for 
reconsideration  must  be  filed  by 
September  3, 1991.  Requests  for  broader 
public  use  conditions  must  be  filed  by 
August  la  1991. 


'  See  Exempt  of  Rail  Abandonment — Offera  of 
Finan.  Aasisl..  4  LCC2d  164  (1967). 
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addresses:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  377X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

and 

(2)  Petitioner’s  representative:  Charles 
M.  Rosenberger — JlSO,  CSX 
Transportaion  Inc.,  500  Water  Street, 
Jacksonville,  FL  32202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  275-7245  [TDD 
for  hearing  impaired  (202)  275-1721.J 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pickup  in  person  from:  Dynamic 
Concepts.  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  275-1721.) 

Decided:  July  30, 1991. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Emmett,  Commissioners  Simmons, 
Phillips,  and  McDonald. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  91-18977  Filed  8-^91;  8:45  am) 
BILUNO  CODE  703S-01-M 

DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Immigration  Nursing  Relief  Advisory 
Committee;  Appointment  of  Members 

This  is  to  announce  the  appointment 
of  members  to  the  Immigration  Nursing 
Relief  Advisory  Committee,  established 
under  Public  Law  101-238,  Immigration 
Nursing  Relief  Act  of  1989. 

The  membership  of  the  Committee 
and  the  organizations  represented  are  as 
follows:  Lenore  Appenzeller,  National 
League  for  Nursing;  Don  C.  Bedell, 
American  Health  Care  Association; 
Debra  R.  Rowland,  U.S.  Department  of 
Labor,  Alan  H.  Channing,  American 
Hospital  Association;  Barbara  Faruggio, 
Voluntary  Hospitals  of  America  Inc.; 

Rex  J.  Ford,  U.S.  Department  of  Justice; 
Pat  Ford-Roegner,  Service  Employees 
International  Union;  Evelynn  C.  Gioiella, 
American  Association  of  Colleges  of 
Nursing;  Jack  Golodner,  Department  for 
Professional  Employees,  AFL-CIO;  O. 
Marie  Henry,  U.S.  Department  of  Health 
and  Human  Services;  Sara  J.  Keele, 
American  Organization  of  Nurse 
Executives;  Filipinas  Juan  Lowery, 
Philippine  Nurses  Association  of 
America;  Virginia  M.  Maroun, 
Commission  on  Graduates  of  Foreign 


Nursing  Schools;  Doris  E.  Nay,  National 
Coimcil  of  State  Boards  of  Nursing  Inc.; 
Barbara  Nichols,  American  Nurses 
Association;  Marilyn  E.  Rollins, 

National  Advisory  Council  for  the 
National  Health  Services  Corps;  Edwin 
R.  Rubin,  American  Immigration 
Lawyers  Association;  and  Sharon  M. 
Weinstein,  National  Federation  for 
Specialty  Nursing  Organizations. 

The  members  will  serve  until  January 
30, 1993.  Evelynn  C.  Gioiella  will  serve 
as  Committee  Chairperson. 

Signed  at  Washington,  DC  this  5th  day  of 
August  1991. 

Debra  R.  Bowland, 

Acting  Assistant,  Secretary  for  Policy. 

[FR  Doc.  91-18984  Filed  8-8-91;  8:45  am] 
BILUNQ  CODE  4S10-2S-M 

Immigration  Nursing  Relief  Advisory 
Committee;  Open  Meeting 

summary:  The  Secretary’s  Immigration 
Nursing  Relief  Advisory  Committee 
(INRAC)  was  established  in  accordance 
with  Public  Law  101-238,  Immigration 
Nursing  Relief  Act  of  1989,  on  January 
30, 1991.  The  Committee  is  to  advise  the 
Secretary  on  the  e^ectiveness  of  the 
Immigration  Nursing  Relief  Act  of  1989 
(INRA)  and  on  needed  changes  to  that 
legislation.  The  Committee  will  be 
charged  with  assessing:  The  impact  of 
the  INRA  on  the  nursing  shortage; 
programs  that  medical  institutions 
implement  to  recruit  and  retain  nurses 
who  are  U.S.  citizens,  or  immigrants 
authorized  to  perform  nursing  services; 
the  formulation  of  State  recruitment  and 
retention  plans  under  the  INRA;  and  the 
advisability  of  extending  the  provisions 
of  INRA  beyond  the  5-year  period 
specified  in  the  Act. 

TIME  AND  place:  The  first  meeting  will 
be  held  September  13, 1991  fi'om  10  a.m. 
until  4:30  p.m.  at  the  Washington  Vista 
Hotel,  1400  M  Street  NW.,  Washington, 
DC. 

AGENDA:  The  agenda  provides  for: 

1.  Introductions  and  Welcome. 

2.  Background  Presentations. 

3.  INRAC  Goals,  and  Strategies  to  be 
employed  to  meet  them. 

4.  Organizational  Matters. 

PUBUC  PARTICIPATION:  The  meeting  will 
be  open  to  the  public.  The  last  thirty 
minutes  will  be  set  aside  for  public 
comment.  Seating  will  be  available  for 
the  public  on  a  first-come,  first-serve 
basis. 

Individuals  or  organizations  wishing 
to  submit  written  statements  should 
send  10  copies  to  Mrs.  Karlyn  Davis, 
Executive  Director,  Immigration  Nursing 
Relief  Advisory  Committee — Room  S- 
2114,  U.S.  Department  of  Labor,  200 


Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Papers  received  on  or  before 
September  2, 1991  will  be  included  in  the 
record  of  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Karlyn  Davis,  Exec.  Dir.,  INRAC — 
room  S-2114,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  (202)  523-6026. 

Signed  at  Washington,  DC  this  5th  day  of 
August,  1991. 

Debra  R.  Bowland, 

Acting  Assistant,  Secretary  for  Policy. 

[FR  Doc.  91-18983  Filed  8-8-91;  8:45  am] 
MUJNO  CODE  4S1»-23-« 

Employment  and  Training 
Administration 

investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  section  221  (a) 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  19, 1991. 

Interested  person  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  19, 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 
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Signed  at  Washington.  DC  this  29th  day  of 
July  1901. 

Maivin  M.  Fooks, 

Director,  Office  of  Trade  Adjastment 
Assistance. 


Appendix 


Petitioner  iunion  workers/Sim) 

Location 

Date 

received 

Date  of 
petition 

Petition 

No. 

Articles  produced 

07/29/91 

07/15/91 

26,119 

Relays  and  Solenoids. 

Am  WM  Garmant  ILGWU  . . . 

07/29/91 

07/16/91 

26.120 

Women's  Dresses. 

06/29/91 

07/28/91 

Latex  Examinetton  Gloves. 

Bloomfield,  NJ.. 

07/29/91 

07/12/91 

Precious  Metal  Jewreiry. 

AEca.  TX . 

07/29/91 

06/26/91 

26,123 

Oil  DitUing. 

Ceramic  Fixtures,  Safety  Tools. 

Tapes  &  LP  Records. 

07/29/91 

07/16/91 

26,124 

07/29/91 

07/15/91 

26,125 

07/29/91 

07/18/91 

26,126 

Construction  EquipmenL 

06/29/91 

07/15/91 

26,127 

Knitwear  Atjparal,  Handbags. 

Wilson,  OK . 

07/29/91 

07/16/91 

26,128 

Oil  Orilting. 

Ford  Dealership. 

07/29/91 

07/16/91 

26,129 

07/29/91 

07/17/91 

26.130 

Toys  artd  Garries. 

Ladies  Sweaters.  ^ 

07/29/91 

07/12/91 

28,131 

IttUaRnHi  AR 

07/29/91 

07/19/91 

26,132 

Stsel  Mschanical  Tubing. 

Toys  artd  Games 

Toys  and  Games. 

07/29/91 

07/17/91 

26,133 

07/29/91 

07/17/91 

26,134 

07/29/91 

07/18/91 

26,135 

Home  Office. 

07/29/91 

07/18/91 

26,136 

OtIOnUtng. 

07/29/91 

07/18/91 

26,137 

07/29/91 

07/05/91 

26,138 

Sporting  Goods. 

OilOrWing. 

Heat  Exdiangers. 

Plate  Glass  and  mirrors. 

Wichita.  KS...  _ 

07/29/91 

07/10/91 

26,139 

07/29/91 

07/16/91 

26.140 

26.141 

07/29/91 

07/16/81 

07/29/91 

07/07/91 

Communication  Equipment. 

07/29/91 

07/17/91 

Toys. 

Toys  and  Games. 

Toys  and  Games. 

Cwdy. 

07/29/91 

07/17/91 

07/29/91 

07/17/91 

26,145 

07/29/91 

07/19/91 

26,146 

pH  Doc.  91-18085  Filed  8-8-01;  8:45  am] 
BILUMQ  CTPg  4SI0-l(Mi 


[TA-W-2S;»38] 

Uberty  Machine  Co,  Inc.,  Paterson, 

NJ;  Termination  of  Inveatioation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  June  17, 1991  in  response  to 
a  woriter  petition  which  was  tiled  on 
June  17, 1991  on  behalf  (rf  workers  at 
Liberty  Machine  Co.,  Inc..  Paterson,  New 
Jersey. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  wo^ 
serve  no  purpose,  and  the  investigation 
has  been  teindnated. 

Signed  at  Washington.  DC  this  2nd  day  of 
August.  1991. 

Marvin  M.  Fooks, 

Director,  Ofpceof  Trade  Adjastment 
Assistance. 

(FR  Doc  91-18980  Filed  8-8-91;  8:45  am] 

BaXMO  COOS  4i«O-S0Hi 


[TA-W-2SJ59] 

Unibar  Drilling  Fluids,  inc..  Rocky 
Mountain  Division,  Denver,  CO; 
Revised  Determination  on 
Reconsideration 

On  July  23. 1991,  the  Department, 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  of  the 
Rocky  Mountain  Division  of  Unibar 
Drilling  Fluids,  Inc..  Denver.  Colorado. 
The  notice  will  soon  be  published  in  the 
Federal  Register. 

The  initial  investigation  resulted  in  a 
negative  determination  on  June  20, 1991. 
In  that  determination  the  Department 
considered  the  subject  tirm  as  a 
manufacturer  of  drilling  muds.  U.S. 
imports  of  drilling  muds  are  negligible. 

New  findings,  on  reconsideration, 
show  that  the  Rocky  Mountain  does  not 
produce  drilling  muds  but  customixes 
the  drilling  muds  at  each  drilling  site  for 
unaffiliated  tirms  in  the  oil  and  gas 
industry.  The  workers  apply  the  muds 
and  remain  at  the  drilling  site  until  the 
drilling  phase  is  complete. 

Other  findings  show  decreased 
revenues  in  the  first  6  months  of  1991 


compared  to  the  same  period  in  1990. 
Average  employment  decreased  in  the 
first  six  months  of  1991  compared  to  the 
same  period  in  1990. 

U.S.  imports  of  crude  oil  increased 
absolutely  and  relative  to  domestic 
shipments  in  1989  compared  to  1988  and 
in  the  first  10  months  of  1990  compared 
to  the  same  period  in  1989. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
crude  oil  contributed  importantly  to  the 
decline  in  sales  and  to  the  total  or 
partial  separation  of  workers  at  the 
Rocky  Mountain  Division  of  Unibar 
Drilling  Fluids,  Denver,  Colorado.  In 
accordance  with  the  provisions  of  the 
Trade  Act  of  1974, 1  make  the  following 
revised  determination: 

All  workers  of  the  Rocky  Mountain 
Division  of  Unibar  Drilling  Fluids,  Inc., 
Denver,  Colorado  who  became  totally  or 
partially  separated  from  employment  on  or 
after  January  1. 1991  are  eligiole  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 
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Signed  at  Washington,  DC.  this  31st  day  of 
July.  1991. 

Robert  O.  Deslongchamps, 

Director,  Office  of  Legislation  S' Actuarial 
Services,  Unemployment  Insurance  Service. 
[FR  Doc.  91-18981  Filed  8-8-91;  845  am] 
BILUNO  CODE  4510-eO-M 


[TA-W-25,789] 

VTC  Inc.,  Subsidiary  of  Control  Data 
Corp.;  Bloomington,  MN;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  July  18, 1991, 
one  of  the  petitioners  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  June  25. 1991  and  published  in  the 
Fedraal  Register  on  July  11. 1991  (56  FR 
31678). 

Pursuant  to  29  CFR  90.18(c} 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  n  appears  on  die  basis  of  facts  not 
prei^usly  considered  that  die  determination 
complained  of  was  erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake  in  the 
determination  of  facts  not  previously 
considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
OffiMr.  a  misinterpretation  of  facts  or  of  the 
law  Justified  reconsideration  of  the  decision. 

The  workers  were  engaged  in  the 
assembly  and  packaging  of 
semiconductor  devices  mainly  for 
classified  projects  for  its  parent 
company-control  Data  Corporation. 

The  petitioner  claims  that  the  major 
portion  of  the  assembly  work  performed 
at  VTC  was  non-classified  and  that  the 
workers  were  adversely  affected  by 
imports. 

The  Department's  denial  was  based 
on  die  fact  that  employment  and 
production  declines  at  die  subject  plant 
were  the  result  of  the  sale  of  the 
business  to  other  domestic  companies. 

Investigation  findings  show  t^t 
Control  Data  disposed  of  VTC  in  three 
pieces — by  selling  VTC  Bipolar  in 
October  1990  and  VTC  Cmos  in  January 
1991  and  retaining  only  a  small 
assembly  and  packaging  operation  for 
classified  projects  for  Control  Data.  . 
Other  investigation  findings  show  that 
since  the  last  quarter  of  1989,  the  vast 
majority  of  the  assemUy  and  packaging 
work  was  fcM*  classified  projects  which 
for  naUonal  security  reasons  could  only 
be  assembled  in  the  United  States. 
Workers  in  the  remaining  small 
packaging  unit  were  laid  off  in  May  1991 
because  their  customer  chose  not  to 
remain  in  the  classified  semiconductor 
business. 


None  of  the  above  findings  would 
form  a  basis  for  a  worker  group 
certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  Slst  day  of 
July  1991. 

Robert  O.  Deslongchamps, 

Director.  Office  of  Legislation  S' Actuarial 
Services,  Unemployment  Insurance  Service. 
JFR  Doc  91-18082  Filed  6-8-91: 845  am] 
mxiNa  CODE  4sio-eo-« 


Attestations  FHed  by  Faculties  Using 
Nonlminlgrant  Allens  as  Registered 
Nurses 

AOENCY:  Employment  and  Training 
Administration.  Labor. 

ACTION:  Notice. 

summary:  The  Department  of  Labor 
(DOLJ  is  publishing  for  public 
information,  a  list  of  the  following 
health  care  todlities  which  plan  on 
employing  nonimmigrant  alien  nurses. 
These  organizations  have  attestations 
on  file  with  DOL  for  that  purpose. 
AOORESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer’s 
attestation  may  do  so  at  the  employer’s 
place  of  business. 

Attestations  and  short  snj^rting 
explanatory  statements  are  also 
available  for  inspection  in  die 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room.  U.S.  Emptoyment 
Service,  Employment  and  Training 
Administration.  Department  of  Labor, 
room  N4456. 200  Constitution  Avenue. 
NW.,  Washington,  DC  20210. 

Any  coKqilaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 
diat  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  The  address  of  such  offices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division, 
Emplosrment  Standards  Administration. 
Department  of  Labor,  room  S3502, 200 
Constitution  Avenue,  NW..  Washington. 
DC  20210. 

FOR  FURTHBI  INFORMATION  CONTACT: 
Regaitfing  the  Attestation  Process: 

The  Employment  and  Training 
Adfflinistratton  has  established  a  voice¬ 


mail  service  for  the  H-lA  nurse 
attestation  process.  Call  Telephone 
Number  202-535-0643  (this  is  not  a  toll- 
free  number).  At  that  number,  a  caller 
can: 

(1)  Listen  to  general  information  on 
the  attestation  process  for  H-IA  nurses; 

(2)  Request  a  copy  of  the  Department 
of  Labor’s  regulations  (20  CFR  part  655. 
subparts  D  and  E.  and  29  CFR  part  504, 
subparts  D  and  E)  for  the  attestation 
process  for  H-IA  nurses,  including  a 
copy  of  the  attestation  form  (form  ETA 
9029]  and  the  instructions  to  the  form: 

(3)  Listen  to  information  on  H-lA 
attestations  filed  within  the  preceding  30 
days; 

(4)  Listen  to  information  pertaining  to 
public  examination  of  H-IA  attestations 
filed  with  the  Department  of  Labor 

(5)  Listen  to  information  on  filing  a 
complaint  with  respect  to  a  health  care 
facility's  H-lA  attestation  (however,  see 
the  telephone  number  regarding 
complaints,  set  forth  below);  and 

(6)  Request  to  speak  to  a  Department 
of  Labor  employee  regarding  questions 
not  answered  by  Nos.  (1)  tlurough  (4) 
above. 

Regarding  fiu  Complaint  Process 

Questions  regarding  the  con^ilaint 
process  for  the  H-lA  nurse  attestation 
program  shall  be  made  to  the  Chief, 

Farm  Labor  Program.  Wage  and  Hour 
Division.  Telephone:  202-523-7605  (this 
is  not  a  toll-fi:^  number). 
SUFFLCMCNTARV  INFORMATION;  The 
Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
woikers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  afiect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility’s 
attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-lA  visa  petitions  for 
bringing  nonimmigrant  registered  nurses 
to  the  United  States.  26  U.S.C 
1101(aXl5KHXi){a)  and  1181(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  part 
655  and  29  CFR  part  504, 55  FR  50500 
(December  6, 1900).  The  Employment 
and  Training  Administratk^,  pursuant 
to  20  CFR  e55.310(c),  is  publishing  the 
foflowing  list  of  f^ilities  which  have 
submitt^  attestations  which  have  been 
accepted  for  filing. 

Tire  list  of  facilities  is  publisfaed  so 
that  U.S.  registered  nurses,  and  other 
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persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 
requested  foreign  nurses  for  their  staffs. 
If  U.S.  registered  nurses  or  other  persons 
which  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required  to 
make  the  attestation  and  documentation 
available.  Telephone  numbers  of  the 
facilities'  chief  executive  ofHcers  also 


are  listed,  to  aid  public  inquiries.  In 
addition,  attestations  and  supporting 
short  explanatory  statements  (but  not 
the  full  supporting  documentation]  are 
available  for  inspection  at  the  address 
for  the  Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 


facility’s  activities  under  that 
attestation,  such  complaint  must  be  filed 
at  the  address  for  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  DC,  this  Ist  day  of 
August,  1991. 

Robert  A.  Schaerfl, 

Director,  United  States  Employment  Service. 


Division  of  Foreign  Labor  Certifications  Approved  Attestations 

[07/01/91  10  07/31/91] 


CEO-name/facility  name/address 


Mr.  W.  Perry  Kinder,  Doctors  Hospital,  HCA  Health  Service,  Inc.,  Little  Rock,  AR  72205,  501-661-4000 . 

Mr.  Terry  Granger,  Life  Care  Center  of  Paradise,  4065  E.  Bell  Rd.,  Phoenix,  AZ  85032,  602-867-0212 . 

Mr.  Charles  R.  Brackney,  Lutheran  Helathcare  Network,  6644  Baywood  Ave.,  Mesa,  AZ  65206,  602-981-4131.... 

Sarxfra  Rodiles.  Desert  Valley  Dialysis  Center,  100  South  Fifth  Street  El  Ceritro,  CA  92243,  619-353-0353 . 

Ms.  Sheila  Elaine  Miller,  Mission  Hospital,  3111  E.  Florence  Avenue,  Huntington  Park,  CA  90255,  213-582-8261 .. 

Ms.  Judy  Williams,  International  Nurses  viiho  Care,  1747  Brovm  Averrue,  Woodland,  CA  95695,  916-661-1493.... 

Mr.  Stephen  Reissman,  Country  Villa  Ser.  Corp.,  Villa  del  Sol,  Los  Angeles,  CA  90033,  213-265-5034 . 

Mr.  Ephraim  Barsam,  Nursing  Management  Services,  (USA),  Irrc.,  Los  Angeles,  CA  90067,  213-553-6024 . 

Mr.  Lenard  Heffner,  St.  Helena  Hospital  &  Health,  P.O.  Box  250,  Dee  Park,  CA  94576,  707-963-361 1 . 

Mr.  John  M.  Wilson,  San  Pedro  Peninsula  Hospital,  1300  West  ^venth  Street  San  Pedro,  CA  90732,  213-514-5203 . 

Sister  Regina  Clare  Salazar,  Daniel  Freeman  k^morial  Hosp.,  333  North  Prairie  Avenue,  Inglewood,  CA  90306,  213-674-7050 . 

Mer.  Ermanrro  Mariani,  Pacifica  Hosp.  of  the  Valley,  Sun  Vall^  Health  Group,  Inc,  Sun  Valley,  CA  91352,  818-767-3310 . 

Mr.  Victor  M.  Marefka,  South  Bay  Nursing  Center,  ^uthem  Care  Corp.,  Long  Bea^,  CA  90804,  213-498-7790.. 

Mr.  David  Banks,  Sherman  Oaks  Conval.  Hosp.,  Beverly  Enterprises,  Sherman  Oaks,  CA  91403,  818-966-7242 . 

Mr.  Robert  D.  Hansen,  Community  Hospital  of  Chula  Vista,  751  Medical  Center,  Chula  Vista,  CA  91911,  619-421-6110 . 

Mr.  Donald  Berstein,  Granada  Hills  Community  Hosp.,  10445  Baboa  Blvd.,  Granada  Hills,  CA  91344,  818-360-1021 . 

Mr.  Keith  N.  Wolfe,  CorrHnorxty  Hosp.  of  Huntington,  2623  East  Slauson  Averxie,  Huntington  Park,  CA  90255,  213-582-1931 . 

Mr.  Michael  E.  Schrader,  Bridgeport  Hospital,  267  Grant  Street  Bridgeport,  Connecticut  06610,  203-384-3005 . 

Ms.  Constance  U.  Battle,  The  Hospital  for  Sick  Children,  1731  Bunker  Hill  Road,  NE.,  Washington,  DC  20017,  202-632-4400 . 

Ms.  Elizabeth  A.  Abramowitz,  PS1  Associates,  Inc.  1000  Vermont  Avemie,  NW.,  Washington,  DC,  202-842-2790 . 

Mr.  A.  Jason  Geisinger,  Hillhaven  Healthcare  Center,  950  MeHonvHle,  Avenue,  Sanford,  IL  32771,  407-322-8566 . 

Ms.  Cyrrthia  Y.  Palemx),  South  Dade  Catholic  Nursing  Home,  Inc.,  Miami,  FL  33177,  305-252-4()00 . 

Mr.  A.  Jason  Geisinger,  Town  and  Country  Conval.  Ctr.,  First  Health  care  Corp.,  d.b.a.,  Tampa  FL  33615,  813-885-6053 . 

Mr.  Richard  Castillo,  Plantation  Gen’I.  Hosp.,  401  N.W.  42nd  Ave.,  Plantation.  FL  33317,  305-797-6450 . 

Mr.  A  Jason  Geisinger.  Titusville  Nur.  Conval.  Ctr.,  First  Healthcare  Corp.,  d.b.a.,  Titusville,  FL  32796,  407-269-5720 . 

Mr.  Wayne  Deschambeau.  Riverside  Hospital,  RHPC  Inc.  d/b/a.  New  Port  Richey.  FL  34652,  813-842-8468 . . 

Mr.  A  Jason  Geisinger,  East  Manor  Medical  Care  Center,  First  Healthcare  Corp.,  d.b.a.,  Sarasota,  FL  34239,  813-365-2422 . 

Mr.  A  Jason  Geisinger,  Orlando  Memorial  Conval.  Center,  First  Healthcare  Corp.,  d.b.a.,  Orlando,  FL  32806,  407-423-1612 . 

Mr.  William  J.  Byron,  Good  Samaritan  Hospital,  Flagler  Drive  at  Palm  Beach  Lakes  Blvd.,  West  Palm  Beach,  FL  33402,  407-655-551 1 . 

Mr.  A.  Jason  Geisinger,  Menorah  House-Hillhaven,  First  Healthcare  Corp.,  d.b.a.,  Boca  Raton,  FL  33428,  407-483-0498 . 

Mr.  Liorrel  N.  Jadoo,  Dania  Nursing  Home,  Inc.,  4400  Phippen  Road,  Dania,  FL  33004,  305-927-0508 . 

Mr.  R.  Edward  Howell.  Medical  College  of  Ga.  Hosp.,  1120  15th  Street.  BIF  206,  30912,  404-721-3921 . 

Mr.  A.  Jason  Geisinger,  Savannah  Convalscent  Center,  First  Healthcare  Corp.,  d.b.a..  Savannah,  GA  31405,  912-352-8615 . 

Mr.  A  Jason  Geisirrger,  Hillhaven  Rehab.  &  Conval.,  First  Healthcare  Corp.,  d.b.a..  Marietta,  GA  30060,  404-422-8913.. 

Mr.  A  Jason  Geisinger,  Hillhaven  Convalescent  Center,  First  Healthcare  Corp.,  d.b.a..  Savannah,  GA  31499,  912-925-4402 . 

Mr.  Patrick  J.  Duarte,  RehabHitation  Hosp.  of  the  P.  226  N.  Kuakini  Street.  Wahiawa,  HI  96786,  808-531-3511 . 

Mr.  David  L.  Hill.  Wahiawa  General  Hospital,  128  Lehua  Street  Wahiawa.  HI  96786,  808-621-8411 . 

Mr.  Sam  Gorenstein,  Metro.  Nursing  Center  of  Elgin,  50  N.  Jane  Drive,  Elgin,  Illinois.  60123,  708-697-3750 

Mr.  Sam  Gorenstein,  Edgewater  Nursing  &  Geriatric.  5838  N.  Sheridan  Road,  Chica^,  Illinois  60660,  312-769-2230 . 

Mr.  Sam  Gorenstein,  Metro.  Nursing  Center  of  Oak.  625  N.  Harlem  Avenue,  Oak  Park,  Illinois  60302,  708-848-5966 . 

Mr.  Sam  Gorenstein.  Chicago  Ridge  Nursing  Center,  10602  Southwest  Highway,  Chicago,  Illinois  60415,  708-448-1540 . . . 

Mr.  Sidney  Glenner,  Glen  Oaks  Nursing  Center,  270  Skokie  Blvd.,  Northbrook,  IL  60062,  708-498-9320 . 

Mr.  Leslie  Zun,  Loretto  Hospital.  645  S.  Central  Avenue,  Chicago,  IL  60644,  312-626-4300 . . 

Mr.  Sidney  Glenner,  GlenCrest  Nursing  and  Rehab.,  2451  W.  Touhy,  Chicago,  IL  60646,  312-338-6800 . 

Mr.  Sidney  Glenner.  Elston  Nursing  Home,  4340  N.  Keystone,  Chicago,  IL  60641,  312-545-8700 . 

Ms.  Flora  Steinberg/Shirley  Holt  York  Convalescent  Center,  127  W.  Diversey,  Elmhurst  IL  60126,  708-530-5225 . . 

Ms.  Joanne  T.  Jurkovic,  Mercy  Health  Care  &  Rehab.  Ct.  19000  Sooth  Halsted  Street  Homewood.  IL  60430,  708-957-9200 . 

Mr.  John  Samatas,  Omni  Health  Care  Ctr.,  Inc.,  D,  Lexington  Health  Care  Ctr.  Schaumburg,  Lombard,  IL  60148,  708-495-1700 . 

Mr.  John  Samatas,  Lexington  Health  Care  Ctr.  of  Bloomingdale,  Inc.,  Lombard,  IL  60148,  708-495-1700 . 

Mr.  John  Samatas,  Lexington  Health  Care  Ctr.,  1. 1300  S.  Main,  Lombard,  IL  60148,  708-495-1700 . 

Mr.  John  Harper,  South  Shore  Hospital,  8012  S.  Crandon,  Ave.,  Chicago,  IL  60617,  312-768-0810 . 

Sam  Gorenstein,  Metropolitan  Nursing  Ctr.  of.  222  N.  Hammes,  Joliet,  IL  60435,  812-725-0443 . . 

Ms.  Theresa  Okun,  Wheaton  Convalescent  Center,  1325  Manchester  Road,  Wheaton,  IL  60187,  708-668-2500 . 

Mr.  Frank  Klienerman.  Lake  Shore  Nursing  Center,  Inc.,  7200  N.  Sheridan  Road.  Chicago,  IL  60626,  312-973-7200 . 

Mr.  John  BirdzeH,  St  Mary  Medical  Center  (Hoba),  Lakeshore  Health  System,  Hobart.  IN  46342,  219-947-6140 . 

Ms.  Bain  J.  Farris.  St  Vincent  Hosp.  &  Health  Care.  2001  West  86th  Street.  Indianapolis,  IN  46260,  317-670-8166 . 

Mr.  William  H.  Kelloher,  Dept,  of  Veterans  Affairs  Med.,  940  Belmont  Street  Brockton,  MA  02401,  508-583-4500 . 

Mr.  Ronald  R.  Peterson.  The  Francis  Scott  Key  Med.  Ctr.,  4940  Eastern  Avenue.  Baltimore,  MD  21224,  301-550-0100 . 

Mr.  Brian  GoodeH,  MD,  Swedish  Hospital  Medical  Center,  747  Summit  Ave.,  Seattle,  Washington  98104,  206-386-2141 . 

Mr.  L.  Barney  Johnson,  Harbor  Hospital  Center.  3001  S.  Hanover  Street.  Baltimore,  MD  21230,  301-347-3201 . 

Mr.  Salvatore  D.  Benisatio,  QuaKcare  Nursing  Home,  695  E.  Grant  Blvd.,  Detroit  Ml  48207 . 

Mr.  Salvatore  D.  Benisatto,  Westwood  Nursing  Center.  16588  Schaefer.  Detroit  Ml  48235,  313-345-5000 . 

Mr.  Salvatore  D.  Benisatto,  LaVille  Nursing  Home.  660  E.  Grand  Blvd.,  Detroit  Ml  48207,  313-923-5800 . 


State 

Approval 

date 

.  AR 

07/09/91 

.  AZ 

07/18/91 

.  AZ 

07/26/91 

.  CA 

07/03/91 

.  CA 

07/09/91 

.  CA 

07/09/91 

.  CA 

07/09/91 

CA 

07/15/91 

CA 

07/17/91 

CA 

07/18/91 

CA 

07/18/91 

CA 

07/23/91 

CA 

07/23/91 

CA 

07/23/91 

CA 

07/25/91 

CA 

07/25/91 

CA 

07/25/91 

CT 

07/18/91 

DC 

07/03/91 

DC 

07/09/91 

FL 

07/03/91 

FL 

07/03/91 

FL 

07/08/91 

FL 

07/09/91 

FL 

07/18/91 

FL 

07/18/91 

FL 

07/18/91 

FL 

07/18/91 

FL 

07/23/91 

FL 

07/25/91 

FL 

07/26/91 

GA 

07/18/91 

GA 

07/23/91 

GA 

07/23/91 

GA 

07/23/91 

HI 

07/09/91 

HI 

07/18/91 

IL 

07/03/91 

IL 

07/03/91 

IL 

07/03/91 

IL 

07/03/91 

IL 

07/09/91 

IL 

07/09/91 

IL 

07/09/91 

IL 

07/09/91 

IL 

07/18/91 

IL 

07/18/91 

IL 

07/18/91 

IL 

07/18/91 

IL 

07/18/91 

IL 

07/23/91 

IL 

07/23/91 

IL 

07/25/91 

IL 

07/25/91 

IN 

07/18/91 

IN 

07/25/91 

MA 

07/18/91 

MD 

07/03/91 

MD 

07/03/91 

MD 

07/18/91 

07/03/91 

07/03/91 

2 

07/03/91 
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DivtSiON  OF  Foreign  Labor  Certifx^ations  Approved  Attestations— Continued 

[07/01/91  10  07/31/91) 


CEO-name/facWty  name/address 


Mr.  Salvatore  D.  Banisatto.  Eastwood  Nursing  Center.  626  E.  Grand  Bhrd.  Detroit  Ml  48207,  313-923-5816 . 

Mr.  Kenneth  J.  Matzick.  Wmam  Beaumont  Hosp.— Roya,  3601  West  Thirteen  Mile  Road.  Royal  Oak,  Ml  48073,  313-637-6914.. 

Mr.  Salvatore  D.  Benieatto,  Alpha  Marwr  Nursing  Home,  440  E.  Grand  BNd.  Detroit  Ml  48207, 3l3-579-2900.._ . . . . 

Mr.  Reynold  Banka,  Capitol  View  Cars  Canter.  707  Armstrong,  Laraing,  Ml  48911, 517-393-5680 . . 

Mr.  Jerry  Jurana,  Trinity  Hoepitat  315  Knapp  Street  Wolf  Point  MT  58201,  406-653-2100 . . . . . 

Mr.  Larry  Bishop.  Union  Memorial  Hosp^  600  Hospital  Dr.,  Monroe,  NC  281 1 1,  704-283-3100 _ _ _ 

Mr.  D.  Max  Frands.  Bishop  Clarkson  Memorial  Hc^.,  44th  &  Dewey  Ave,  Omaha,  NE  68105, 402-552-2000 . . . . 

Mr.  John  Matueka,  St  Peter’a  Medical  Center.  254  Easton  Ave..  New  Brunswick.  NJ  08903,  908-745-8600 . . . . . 

Ms.  Linda  DiNolfo,  Hudson  View  Care  &  Rehab.  Ctr.,  8020  Wal  Street  North  Bergen.  NJ,  07047, 201-861-4040 . . 

Mr.  Joseph  Jordano,  Harborview  Health  Care  Facility.  178-198  Ogden  Ava..  Jersey  Qty,  NJ  07307, 201-963-1800 _ _ 

Mr.  Lloyd  Currier,  Christ  Hospitat  176  Palisade  Avenue,  Jersey  C^.  NJ  07306,  201-795-8355 _ _ _ 

Mr.  Bernard  Otekens,  Sr..  United  Hospitals  Med.  Ctr.,  15  South  Ninth  Street  Newark.  NJ  07107, 201-268-8578 . . 

Mr.  Alex  De  Veneda,  Lifeline  kitsmetional.  NJ  Co..  309  Bldwin  Avenue,  Jersey  Cky.  NJ  07306,  201-420-6331 . . . . . . 

Mr.  Oscar  HeMet  Bayvlew  Convat  Center.  Lake  Boulevard,  BayvMe,  NJ  08721. 808-269-0500 . . 

Mr.  Berel  Tennenbaum,  Perth  Amboy  Nursing  Home,  303  Elm  Street  Perth  Aniboy.  NJ  06861,  908-442-9540- . . 

Mr.  Marc  H.  Lory,  UMDNJ— Unrvecsity  Hosp.,  150  Bergen  Street  Newark,  NJ  07103. 201-456-5658 . . 

Mr.  Thomas  Schember,  St  Frands  Hospital.  Franciscan  Health  System  of  NJ,  Inc.,  Jersey  City,  NJ  07302,  201-714-8900 . 

Mr.  R.  Gordon  Tailor,  Lea  Regional  Hospital,  5419  Lovington  Higtreay,  Hobbs,  NM  86240, 505-392-6581 . . . 

Mr.  Alan  Kopman,  Weetoheetar  Square  Mad.  Ctr-  2475  St  Raymond  Ave.,  Bronx,  NY  10461,  212-430-7300— . 

Ms.  Marily  Baader,  Crouse  Irving  Memorial  Hosp.,  736  Irving  Averrue,  Syracuse,  NY  13210,  315-470-7521 . . 

Mr.  Don  A.  Corey,  Niagara  Falls  Memorial  Med.  Ctr.,  621— 10th  Street  Niagara  Falls.  NY  14302,  718-278-4340 _ _ 

Ms.  Deborah  D.  Dobson,  HCR  DBA  Oakmont  West  Nur.  Ctr.,  800  Sulp^  Springs  Rd..  GreenvNe,  SC  29611,  803-246-2721 _ 

Mr.  Bruce  W.  Reinhardt  Cororrado  Hospital,  One  Medical  Plaza,  Pampa,  TX  79065,  606-665-3721 _ _ _ 

Mr.  Williams  Bum^  HCA  Rk)  Grande  Regtond  Ho^x.  101  East  Rkfge  Road,  McAllen.  TX  78503,  512-632-6000 . . 

Mr.  Steve  Jackson,  Southwest  Gen'l  Hoep.  7400  Barkte  Bhrd.,  San  Antonio,  TX  78224, 512-921-2000 . . . 

Mr.  WHiam  R.  Blanchard,  DeTar  Hospitat  501  East  San  Antonio,  Victoria,  TX  77901. 512-575-7441 . . 

Mr.  William  F  Ball,  Outreach  Health  Ser.  Of  San  Antonio.  1111  Babcock  Road.  San  Antonio.  TX  78201,  512-736-2863 . . 

Ms.  Bridgets  Martin,  Trinity  Nursing  Senecas,  Inc..  507  North  Belt  East  suite  450,  Houston,  TX  7706a  713-831-4960 . . 

Mr.  William  E.  BaN,  BWB  Sunbelt  Horae  Health  Agency.  1711  Montana  Avenue,  El  Paso,  TX  79902, 915-532-5942 _ 

Mr.  Charles  Van  Vorst  Santa  Rosa  Health  Care  Corp.,  519  W.  Houston  Street  San  Antonio,  TX  78207, 512-228-201 1 . - 

Mr.  David  J.  Hotly.  Soudwaat  Texas  Rehab.  Hoep.,  3340  Plaza  10  Bhrd.,  Beaumont  TX  77707, 409-835-0635 . . 

Sister  Getchen  Kunz,  St  Joseph  Hoep.  A  Health  Ctr..  2801  Frandscan  Drive.  Bryan,  TX  77802, 409-776-2515 _ 

Total  Attestations— 85 


State 

Approval 

data 

M 

07/03/91 

Ml 

07/18/91 

Ml 

07/18/91 

Ml 

07/25/91 

MT 

07/25/91 

NC 

07/23/91 

NE 

07/09/91 

NJ 

07/03/91 

NJ 

07/03/91 

NJ 

07/09/91 

NJ 

07/11/91 

NJ 

07/18/91 

NJ 

07/19/91 

NJ 

07/23/91 

NJ 

07/25/91 

NJ 

07/25/91 

NJ 

07/25/91 

NM 

07/25/91 

NY 

07/02/91 

NY 

07/12/91 

NY 

07/25/91 

SC 

07/03/91 

TX 

07/03/91 

TX 

07/09/91 

TX 

07/18/91 

TX 

07/18/91 

TX 

07/23/91 

TX 

07/23/91 

TX 

07/23/91 

TX 

07/23/91 

TX 

07/23/91 

TX 

07/25/91 
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BHJJNQ  CODE  4B10-«Hi 


Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determinatimi  decisions 
of  the  Secretary  of  Labor  are  it  sued  in 
accordance  with  applicable  law  and  are 
baaed  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  ami  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  sknilar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fiti^  benefits 
have  been  made  in  accoidance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  tlm  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931,  as 
amended  (46  Stat  1494,  as  amended,  40 


U.SXl.  Z76a]  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  binge  benefits 
determined  in  these  decisions  shalL  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  weiges  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the  ' 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  {mich'  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  tbe  public 
interest 

General  wage  determination 
dedsiont.  and  modifications  and 
supersedeas  decisions  thereto,  contain 


no  expiration  dates  and  are  effective 
ffom  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  tbe 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
“General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  braefit  information  for 
consideration  by  the  Department 
Furdier  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U,S.  Department  of  Labor. 
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Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014,  Washington, 
DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  “General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modiHed 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  / 

District  of  Columbia,  p.  79,  pp.  80-90. 

DC91-1  (Feb.  22, 1991). 

Massachusetts; 

MA91-1  (Feb.  22, 1991} .  p.  421,  pp.  423, 

425,  426. 

MA91-3  (Feb.  22.  1991) .  p.  453,  pp.  454- 

455. 

New  York: 

NY91-8  (Feb.  22, 1991) .  p.  857,  pp.  858- 

868. 

NY91-12  (Feb.  22, 1991)....  p.  893,  pp.  893- 
900. 

Rhode  Island,  RI91-1  (Feb.  p.  1149,  pp. 

22. 1991).  1150-1152. 

West  Virginia,  WV91-2  p.  1421,  pp. 

(Feb.  22, 1991).  1422-1444b. 

Volume  II 

Minnesota,  MN91-7  (Feb.  p.  587,  pp.  587- 
22,  1991).  606b. 

New  Mexico.  NM91-1  p.  779,  p.  780. 
(Feb.  22. 1991). 

Texas.  TX91-17  (Feb.  22,  p.  1061,  p.  1062. 

1991). 

Wisconsin: 

WI91-7  (Feb.  22, 1991) .  p.  1221. 

WI91-11  (Feb.  22, 1991) ....  p.  1259. 

W191-13  (Feb.  22, 1991) ....  p.  1267. 

WI91-14  (Feb.  22,  1991) ....  p.  1271. 

Volume  III 

Idaho.  ID91-5  (Feb.  22,  p.  229,  p.  230. 
1991). 

Washington; 

WA91-1  (Feb.  22, 1991) .  p.  451,  pp.  457- 

458,  472. 

WA91-2  (Feb.  22,  1991) .  p.  477,  pp.  478- 

480. 

WA91-3  (Feb.  22, 1991) .  p.  487,  p.  488. 

WA91-8  (Feb.  22. 1991) .  p.  499,  p.  500. 

WA91-7  (Feb.  22, 1991) .  p.  501. 


Wage  Determination  Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 


Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from;  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC,  20402,  (202) 
783-3238. 

When  ordering  sub8cription(s},  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1]  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  2nd  day  of 
August  1991. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
[FR  Doc.  91-18763  Filed  8-8-91;  8:45  am] 
BILUNG  CODE  4S10-27-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Challenge/ Advancement  Advisory 
Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge/ 
Advancement  Advisory  Panel  (Design 
Arts  Challenge  III  section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  August  27, 1991  from  9  a.m.-5:30 
p.m.  in  room  714  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania,  NW., 
Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.-lO  a.m.  and 
4:30  p.m.-5:30  p.m.  The  topics  will  be 
welcoming  remarks,  overview  of 
Challenge  III,  and  policy  discussion. 

The  remaining  portion  of  this  meeting 
from  10  a.m.-4:30  p.m.  is  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  acco^ance  with  the 
determination  of  the  Chairman  of  June  5, 
1991,  this  session  will  be  closed  to  the 
public  pursuant  to  subsection  (c)  (4),  (6) 
and  (9)(B)  of  section  552b  of  title  5, 
United  States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 


Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman’s 
discretion  with  the  approval  of  the  full¬ 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  thi«i 
guidance 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/882-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  August  6, 1991. 

Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

(FR  Doc.  91-18994  Filed  8-8-91;  8:45  am] 
BILLING  CODE  7537-01-M 


Inter-Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-arts 
Advisory  Panel  (Presenting 
Organizations  “B”  Section)  to  the 
National  Coimcil  on  the  Arts  will  be 
held  on  August  27, 1991  from  9  a.m.-7 
p.m.,  August  28-29  from  9  a.m.-8  p.m. 
and  August  30  from  9  a.m.-5  p.m.  in 
room  M-14  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  30  from  2  p.m.-5 
p.m.  The  topics  will  be  guidelines  review 
and  policy  discussion. 

The  remaining  portions  of  this  meeting 
on  August  27  ftt)m  9  a.m.-7  p.m.,  August 
28-29  from  9  a.m.-8  p.m.  and  August  30 
from  9  a.m.-2  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
Hnancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
conHdence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June  5, 
1991,  these  sessions  will  be  closed  to  the 
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public  pursuant  to  subsection  (c)(4),  (6) 
and  (9)(B'  of  section  552b  of  title  5, 
United  States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel’s 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full¬ 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532,  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 

DC  20506,  or  call  (202)  682-5433. 

Dated:  August  6, 1991. 

Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

(FR  Doc.  91-18995  Filed  8-8-91:  8:45  am] 
BILLING  CODE  7537-01-11 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-315  and  50-316] 

Indiana  Michigan  Power  Co.; 
Exemption 

In  the  Matter  of  Indiana  Michigan  Power 
Co.  (Donald  C.  Cook  Nuclear  Plant  Units  1 
and  2). 

I 

The  Indiana  Michigan  Power 
Company,  (the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-58 
and  DPR-74,  which  authorizes  operation 
of  the  Donald  C.  Cook  Nuclear  Plants  at 
steady-state  power  levels  not  in  excess 
of  3250  and  3411  megawatts  thermal, 
respectively.  The  facilities  are 
pressurized  water  reactors  located  at 
the  licensee’s  site  in  Berrien  County, 
Michigan.  The  licenses  provide,  among 
other  things,  that  the  licensee  is  subject 
to  all  rules,  regulations,  and  orders  of 


the  Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

II 

General  Design  Criterion  (GDC)  2  of 
appendix  A  to  10  CFR  part  50  requires 
that  structures,  systems,  and 
components  important  to  safety  shall  be 
designed  to  withstand  the  effects  of 
natural  phenomena  such  as 
earthquakes,  tornadoes,  hurricanes, 
floods,  tsunami  and  seiches  without  loss 
of  capability  to  perform  their  safety 
functions,  liie  design  bases  for  these 
structures,  systems,  and  components 
shall  reflect:  (1)  Appropriate 
consideration  of  the  most  severe  of  the 
natural  phenomena  that  have  been 
historically  reported  for  the  site  and  the 
surrounding  area,  with  sufficient  margin 
for  the  limited  accuracy,  quantity,  and 
period  of  time  in  which  the  historical 
data  have  been  accumulated;  (2) 
appropriate  combinations  of  the  effects 
of  normal  and  accident  conditions  with 
the  effects  of  the  natural  phenomena; 
and  (3)  the  importance  of  the  safety 
functions  to  be  performed. 

The  NRG  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a),  are 
(1)  authorized  by  law,  will  not  present 
an  imdue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
present  special  circumstances.  Section 
50.12(a)(2)(v)  of  10  CFR  part  50  indicates 
that  special  circumstances  exist  when 
an  exemption  would  provide  only 
temporary  relief  from  the  applicable 
regulation  and  the  licensee  has  made 
good  faith  efforts  to  comply  with  the 
regulation. 

III 

By  letter  dated  )uly  19, 1991,  the 
licensee  requested  an  exemption  from 
the  requirements  of  GDC  2  of  appendix 
A  to  10  CFR  part  50  for  the  emergency 
diesel  generator  (EDG)  combination  air 
intake  piping  including  silencer  and 
intake  hlters,  the  EDG  exhaust  piping 
including  silencer,  and  the  EDG  room 
ventilation  supply  ductwork  to  be  able 
to  withstand  the  effects  of  a  tornado. 

The  licensee  requested  that  this 
exemption  remain  in  effect  until  August 
17, 1991,  to  allow  time  to  implement 
plant  modifications  designed  to 
strengthen  the  tornado  resistance  of  the 
affected  components  and  bring  the 
affected  components  into  compliance 
with  GDC  2. 

The  licensee  first  identffied  a  concern 
with  the  ability  of  the  affected 
components  to  withstand  the  effects  of  a 
tornado  during  conduct  of  a  licensee 
electrical  distribution  system  functional 
inspection  (EDSFI)  readiness  review. 


Questions  arose  as  to  the  existence  of 
proper  documentation  to  support  diesel 
generator  operation  during  a  tornado. 

The  speciHc  items  in  question  are  the 
ventilation  ductwork  which  supplies 
cooling  air  to  the  rooms  in  which  the 
diesel  generators  are  located,  the  intake 
silencer  for  the  diesel  generator 
combustion  air,  and  the  diesel  generator 
exhaust  piping. 

In  the  highly  unlikely  event  that  a 
tornado  passes  over  the  Cook  Nuclear 
Plant,  the  intake  ductwork  supplying  the 
diesel  generator  room  ventilation  may 
be  subjected  to  an  unacceptable 
decrease  in  internal  pressure.  If  the 
ventilation  system  is  not  running  at  the 
time  the  tornado  passes,  a  damper  in  the 
line  would  be  closed,  effectively 
isolating  the  internal  area  of  the  ducting 
from  the  diesel  generator  room.  Because 
the  ducting  passes  through  the  diesel 
generator  room  and  the  room  would  not 
be  vented,  a  differential  pressure  would 
be  imposed  across  the  ducting  upsteam 
of  the  damper. 

The  licensee  was  unable  to  locate 
documentation  which  demonstrates  the 
ability  of  the  ductwork  to  survive  the 
differential  pressure  associated  with  this 
tornado  condition.  Their  preliminary 
assessment  concluded  that  duct  collapse 
may  be  possible.  A  similar  concern 
exists  for  the  diesel  generator 
combustion  air  intake  silencer  located 
inside  the  diesel  generator  room. 

Additionally,  the  supply  and  exhaust 
piping  have  components  which  are 
located  outside  of  the  builing.  These 
components,  exhaust  silencer,  intake 
Filters,  and  piping  could  be  exposed  to 
high  wind  forces.  The  licensee  has  been 
unable  to  locate  documentation  which 
demonstrates  the  ability  of  these 
components  to  withstand  the  forces 
associated  with  the  wind  loadings. 

rv 

The  buildings  and  structures  housing 
safety-related  equipment  at  the  D.C. 
Cook  Nuclear  Plant  were  designed  to 
withstand  the  effects  of  a  tornado.  The 
EDG  exhaust  silencer,  combustion  air 
intake,  and  ventilation  intake 
components  are  located  such  that 
structures  provide  a  measure  of 
shielding  from  tornado  effects.  Further, 
the  licensee  has  implemented 
compensatory  actions  to  alleviate  the 
concerns  associated  with  vacuum- 
induced  pressure  differential  across  the 
ventilation  ductwork  and  the 
combustion  air  intake  silencer.  These 
including  running  the  EDG  room 
ventilation  fans  continuously.  This 
opens  the  damper  which  provides  a  path 
for  pressure  equalization.  Also,  doors  to 
the  diesel  generator  rooms  and  doors 
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and  manways  in  other  compartments 
through  which  the  ventilation  ductworic 
passes  have  been  opened  (and 
appropriate  fire  watches  stationed  as 
necessary)  to  allow  for  a  vent  path  and 
reduce  the  potential  for  a  pressure 
di^erential  to  exist  Other  compensatory 
actions  (modiHcations  to  external 
components]  are  underway  and  include 
using  cables  to  provide  additional 
support  and  removal  of  a  portion  of  the 
ventilation  intake  which  protrudes 
outside  the  building.  These 
modifications  will  address  the  tornado 
wind  loading  concerns  and  are  to  be 
completed  no  later  than  August  17, 1991, 
and  will  include  development  of 
adequate  procedures  for  installation. 

Using  preliminary  results  from  their 
probabilistic  risk  assessment,  the 
licensee  calculated  that  tornadoes 
resulting  in  90  mph  or  greater  winds 
occur  with  a  frequency  of  2X10"^  per 
year  within  a  125-mile  radius  of  the  D.C. 
Cook  Nuclear  Plant.  Further,  the 
majority  of  tornadoes  within  a  125-mile 
radius  of  the  plant  occur  in  the  months 
of  April,  May,  and  June.  When 
considering  whether  a  tornado  of  90 
mph  or  greater  winds  would  occur  and 
cause  both  a  loss  of  off-site  power  and 
loss  of  the  EDGs,  the  probability  is  even 
lower. 

V 

The  staff  has  reviewed  the 
information  supplied  by  the  licensee  and 
has  had  numerous  discussions  with  the 
licensee  concerning  the  circumstances 
of  the  event,  their  operability 
determination,  and  their  compensatory 
and  corrective  actions.  The  licensee  has 
determined  that  these  actions  would 
bring  the  EDGs  into  compliance  with 
GDC  2  and  would  be  fully  implemented 
no  later  than  August  17, 1991.  The  staff 
agrees  with  the  licensee  that  the  actions 
they  have  described  will  adequately 
enhance  the  ability  of  the  affected 
components  to  withstand  the  effects  of  a 
tornado.  Additionally,  the  staff  concurs 
with  the  licensee's  determination  that 
the  occurrence  of  a  tornado  during  the 
short  duration  that  this  exemption  will 
be  in  effect  is  a  low  probability  event. 
The  staff  notes  also  that  upon  discovery 
of  the  nonconforming  condition,  the 
licensee  made  a  good  faith  effort  to 
comply  with  the  regulations  through 
immediate  implementation  of 
compensatory  actions. 

Accordingly,  the  Commission  has 
determined  pursuant  to  10  CFR  50.12(a) 
that  (1)  this  exemption  as  described  in 
section  III  is  authorized  by  law,  will  not 
present  an  undue  risk  to  public  health 
and  safety,  and  is  consistent  with  the 
common  defense  and  security,  and  (2) 
special  circumstances  as  provided  in  10 


CFR  50.12(a)(2)(v)  are  present  for  this 
exemption  in  that  the  exemption  would 
provide  only  temporary  relief  from  the 
applicable  regulation  and  the  licensee 
has  made  a  good  faith  effort  to  comply 
with  the  regulation.  Therefore,  the 
Commission  hereby  grants  the 
Exemption  request  identified  in  section 
in  above.  The  Exemption  shall  remain  in 
effect  until  August  17, 1991,  or  until  sudi 
time  as  the  licensee  completes 
modifrcations  to  achieve  compliance 
with  GDC  2,  wdiichever  is  sooner. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(56  FR  36849). 

This  Exemption  is  effective  as  of  the 
date  of  its  issuance. 

Dated  at  Rockville,  Maryland  this  Ist  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 
Brace  A.  Boger, 

Director,  Division  of  ReoctorProjects  Ul/IV/ 
V,  Off  ice  of  Nuchar  Reactor  Regulation. 

[FR  Doc.  91-18963  Filed  8-8-91;  8:45  am) 
SaxatQ  CODE  7S90-Ot-« 

OFFICE  OF  THE  UNTIED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-69A] 

Japanese  Government  Procurement 
Policies  Affecting  Architectural, 
Engbieerfng  and  Construction 
Services  and  Related  Consulting 
Services 

agency:  Office  of  the  United  States 
Trade  Representative  (USTR). 
action:  Notice  of  bilateral  agreement 
and  further  monitoring  pursuant  to 
section  306  of  the  Trade  Act  of  1974  (the 
"Trade  Act"),  as  amended,  19  U.S.C. 
2416. 

SUMMARY:  This  notice  provides  follow¬ 
up  information  to  a  notice  published  in 
the  Federal  Register  on  May  1, 1991  (56 
FR  20057).  On  November  21, 1989,  the 
USTR  determined,  pursuant  to  section 
304(a)(l)(A]  of  the  'Trade  Act,  that 
certain  acts,  policies  and  practices  of 
the  Government  of  Japan  with  respect  to 
the  procurement  of  architectural, 
engineering  and  construction  services 
and  related  consulting  services  by  the 
Japanese  Government  were 
unreasonable  and  burdened  or  restricted 
U.S.  commerce.  The  USTR  further 
determined,  pursuant  to  section 
304(a)(1)(B)  of  the  Trade  Act,  that  no 
responsive  action  under  section  301  of 
the  Act  was  appropriate  at  that  time  in 
light  of  certain  commitments  made  by 
the  Government  of  Japan.  The  USTR  has 


been  monitoring  Japan’s  implementation 
of  these  commitments  pursuant  to 
section  306  of  the  Trade  Act,  and  has 
been  seeking  a  satisfactory  resolution  of 
additional  concerns  in  bilateral 
negotiations,  which  have  included  a  full 
review  of  the  "Major  Projects 
Arrangements’*  (MPA)  concluded  by  the 
United  States  and  Japan  in  1988. 

As  of  April  1991,  those  negotiations 
had  not  yet  resulted  in  a  satisfactcHy 
agreement.  Therefore,  on  Ainil  26, 1991, 
the  USTR  proposed  to  impose 
restrictions  on  the  provision  in  the 
United  States  of  architectural, 
engineering  and  construction-related 
services  of  Japan,  by  determining  that 
no  Japanese  contractor  or  subccmtractor 
would  be  eligible  to  mter  into  such 
services  contracts  with  certain  federal 
agencies  for  the  construction,  alteration, 
or  repair  of  any  public  buildings  or 
public  works  in  the  United  States. 

Notice  of  the  proposed  action  was 
published  in  ^e  Federal  Register  on 
May  1. 1991  (56  FR  20057),  and  public 
conunent  was  solicited  and  received. 

On  June  1, 1991,  negotiations  with  the 
Government  of  Japan  resulted  in  an 
agreement  that  substantially  im[m>ves 
procedures  in  the  MPA  and  expands  its 
coverage,  addressing  many  of  the  U.S. 
concerns  regarding  the  Japanese 
Government  procuremmit  polides 
affecting  architectural,  engineering  and 
construction  services  and  related 
consulting  services  identified  in  the 
USTR’s  determination  of  November  21, 
1989.  Therefore,  the  USTR  will  not  take 
action  at  this  time  against  Japan  under 
section  301  of  the  Trade  Act.  The  United 
States  will  monitor  Japan’s 
implementation  of  this  trade  agreement 
pursuant  to  section  306  of  the  Trade  Act. 
ADDRESSES:  Office  of  the  U.S.  Trade 
Representative.  600  17th  Street.  NW., 
Washington,  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Erin  Endean,  Director  for  Japan,  Office 
of  Japan  and  China  Affairs.  USTR,  (202) 
395-5071;  or  Terri  Van  Hoozer,  Office  of 
Japan,  U.S.  Department  of  Commerce. 
(202)  377-4527. 

SUPPLEMENTARY  INFORMATION:  On 

November  21, 1988,  pursuant  to  section 
1305  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L  No. 
100-418, 102  Stat.  1182),  the  United 
States  Trade  Representative  initiated  an 
investigation  imder  section  302  of  the 
Trade  Act  regarding  those  acts,  polides 
and  practices  of  the  Government  of 
Japan,  and  of  entities  owned,  financed, 
or  otherwise  controlled  by  the 
Government  of  Japan,  that  are  barriers 
in  Japan  to  the  offering  or  performance 
in  Japan  by  United  States  persons  of 
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architectural,  engineering,  and 
construction  services,  and  related 
consulting  services. 

On  the  basis  of  the  invsetigation  and 
after  consolations  with  the  Government 
of  Japan  and  the  affected  U.S.  industry, 
the  USTR  determined,  on  November  21, 
1989,  pursuant  to  section  304(a)(1)(A)  of 
the  Trade  Act,  that  certain  acts,  policies 
and  practices  of  the  Government  of 
Japan  with  respect  to  the  procurement  of 
architectural,  engineering  and 
construction  services  and  related 
consulting  services  by  the  Japanese 
Government  were  unreasonable  and 
burdened  or  restricted  U.S.  commerce. 

The  USTR  further  determined, 
pursuant  to  section  304(a)(1)(B)  of  the 
Trade  Act,  that  no  responsive  action 
under  section  301  of  the  Act  was 
appropriate  at  that  time  in  light  of  (a) 
written  commitments  made  by  the 
Government  of  Japan  regarding  actions 
the  Government  of  Japan  intended  to 
take  to  improve  access  for  U.S.  firms  to 
its  market,  and  (b)  written  commitments 
made  by  the  Government  of  Japan  to 
ongoing  bilateral  consultations  on  all 
unresolved  matters  regarding  access  to 
the  construction  market,  including 
consultations  that  had  been  scheduled 
for  spring  1990  in  the  context  of  a  review 
of  the  Major  Projects  Arrangements 
concluded  by  the  Governments  of  Japan 
and  the  United  States  in  May  1988. 

The  USTR  found  it  unreasonable,  and 
a  burden  or  restriction  on  U.S. 
commerce,  that  the  Government  of 
Japan  implemented  procurement  policies 
in  the  construction  sector  in  a  way  that 
limited  competition  and  facilitated 
collusive  bidding  practices  (“dango”), 
including  inadequate  use  of 
administrative  measures  restricting 
collusive  bidding  activities,  and 
operation  of  the  designated  bidder 
system.  SpeciHc  reasons  for  the  USTR’s 
determination  were  set  forth  in  a 
Federal  Register  notice  published  on 
November  29, 1989  (54  ITl  49150). 

In  addition,  the  USTR  found  it 
unreasonable,  and  a  burden  or 
restriction  on  U.S.  commerce,  that  the 
Government  of  Japan  used  open  bidding 
procedures  only  in  the  14  construction 
projects  covered  by  the  Major  Projects 
Arrangements.  In  negotiations  with  the 
Government  of  Japan  following  these 
determinations,  the  United  States  sought 
to  expand  the  coverage  of  those 
Arrangements  to  additional  public 
works  projects,  and  to  revise  the 
Arrangements  to  address  existing 
problems.  However,  as  of  April  1991, 
those  negotiations  had  not  yet  resulted 
in  a  satisfactory  agreement.  Therefore, 
on  April  26, 1991,  the  USTR  proposed  to 
impose  restrictions  on  the  provision  in 
the  United  States  of  architectural, 
engineering  and  construction-related 


services  of  Japan,  by  determining  that 
no  Japanese  contractor  or  subcontractor 
would  be  eligible  to  enter  into  such 
services  contracts  with  certain  federal 
agencies  for  the  construction,  alteration, 
or  repair  of  any  public  buildings  or 
public  works  in  the  United  States. 
SpeciHcally,  the  proposed  action  would 
have  barred  Japanese  contractors  or 
subcontractors  from  federal  or  federally- 
funded  public  buildings  or  public  works 
procurements  by  the  U.S.  Departments 
of  Energy,  Transportation,  and  Defense, 
including  the  U.S.  Army  Corps  of 
Engineers,  and  the  Bureau  of 
Reclamation  of  the  Department  of 
Interior,  in  a  manner  consistent  with  the 
obligations  of  the  United  States  under 
the  General  Agreement  on  Tariffs  and 
Trade  (GATT)  and  the  Agreement  on 
Government  ihecurement  negotiated 
under  the  auspices  of  the  GATT.  Notice 
of  the  proposed  action  was  published  in 
the  Federal  Register  on  May  1. 1991  (56 
FR  20057),  and  public  comment  was 
solicited  and  received. 

On  June  1, 1991,  U.S.  and  Japanese 
negotiators  concluded  an  agreement  and 
a  formal  exchange  of  letters  was  signed 
on  July  31, 1991.  The  agreement  provides 
procedural  improvements  to  the  MPA, 
expands  the  scope  of  its  coverage, 
requires  a  review  after  one  year,  and 
commits  the  Government  of  Japan  to 
take  further  steps  to  open  its 
construction  market  to  foreign  firms. 

A  copy  of  the  agreement  has  been 
docketed  in  USTR  Docket  Number  301- 
69A.  The  docket  is  available  for  public 
inspection  at  the  USTR  Reading  Room, 
where  copies  of  the  agreement  can  be 
made:  Room  101,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street  NW.,  Washington,  DC.  An 
appointment  to  review  the  docket  may 
be  made  by  calling  Brenda  Webb,  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  10  a.m.  to  12 
noon  and  from  1  p.m.  to  4  p.m.,  Monday 
through  Friday.  In  addition,  further 
information  regarding  the  agreement 
may  be  obtained  from  the  Office  of 
Japan,  U.S.  Department  of  Commerce, 
Attn:  Terri  Van  Hoozer,  (202)  377-4527. 

Since  the  agreement  resolves  many 
U.S.  concerns,  and  provides  for  periodic 
review  of  the  implementation  of  the 
agreement,  the  USTR  has  determined 
that  no  action  should  be  taken  under 
section  301,  and  that  the  United  States 
will  monitor  Japan’s  implementation  of 
the  agreement  pursuant  to  section  306  of 
the  Trade  Act.  If  Japan’s  implementation 
of  the  agreement  is  unsatisfactory,  the 
USTR  shall  consider  at  that  time  what 
further  action  may  be  appropnate  under 
section  301  of  the  Trade  Act. 


A.  Jane  Bradley, 

Chainnan,  Section  301  Committee. 

[FR  Doc.  91-18999  Filed  8-8-91;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTA’TION 
Coast  Guard 
[CODS  91-16] 

Vassal  Carttflcataa  and  Examptions 
Under  the  International  Regutationa 
for  Preventing  CoNWons  at  Sea  (72 
COLREQS) 

AOENCV:  Coast  Guard,  DOT. 

ACnON:  Notice  of  granting  of  certificates 
of  alternative  compliance  to  vessels. 

SUIMMARY:  ’This  notice  lists  commercial 
vessels  granted  CertiBcates  of 
Alternative  Compliance  by  the 
Commander,  Eighth  Coast  Guard 
District,  since  1  May  1990.  This  notice 
lists  vessels  which,  due  to  their  special 
construction  and  purpose,  cannot 
comply  fully  with  certain  provisions  of 
the  International  Navigation  Rules  for 
Preventing  Collisions  at  Sea  (72 
COLREGS)  without  interfering  with  the 
vessel’s  special  functions.  The  intent  of 
this  notice  is  to  advise  the  mariner  of 
those  vessels  that  have  been  granted 
Certificates  of  Alternative  Compliance. 
EFFECTIVE  DATE:  August  9, 1991. 

FOR  FURTHER  INFORMATKHI  CONTACT: 
Commander  David  A.  Riikonen,  USCG, 
c/o  Commander,  Eighth  Coast  Guard 
District  (mvs).  Hale  Boggs  Federal 
Building,  room  1341,  501  Magazine 
Street.  New  Orleans,  LA  70130-3396. 
Telephone  (504)  589-6271. 
SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  of  subsection  1605(c)  of 
title  33  United  States  Code,  the  Coast 
Guard  publishes,  in  the  Federal  Register, 
a  listing  of  vessels  granted  Certificates 
of  Alternative  Compliance.  Certificates 
of  Alternative  Compliance  are  based  on 
a  determination  that  a  vessel  cannot 
comply  fully  with  International  Rules  for 
light(s),  shape(s).  and  sound  signal 
provisions  without  interference  with  the 
vessel’s  special  function.  The  alternative 
permitted  results  in  the  closest  possible 
compliance  with  Annex  I  of  the  72 
COLREGS.  The  Eighth  Coast  Guard 
District  has  on  record  a  total  of  114 
vessels  to  which  it  granted  Certificates 
of  Alternative  Compliance  since  1  May 
1990.  These  vessels  are  incapable  of 
complying  with  the  72  COLREGS 
provisions.  Following  is  a  list  of 
commercial  vessels  that  are  not  in 
compliance  with  the  72  COLREGS  and 
have  been  issued  Certificates  of 
Alternative  Compliance. 
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Vessel 


Official  No. 


Alternative 


Helena  Lynn  H.. 
Casey  Chouest. 
Cape  Hatteras  .. 


Chestoy  E - 

J.E.  O’Oonnelt . 

Capt.  Jim  Green . 

John  T.  Stellman . 

Capt  Charlie 
Lawrence. 

ChaBertger . 

Voyager . . 

Venture _ _ _ 

Enterprise . . 

Discovery . . . 

W.C.  Binion _ 

Coldlire„... . . . 

Royal  Enterprise . 

Antelope _ _ 

Frartces  Drake _ 

Saga  Service . 

J.  Ann . . 

Banda  Seahorse . . 

Miss  Pat . . 

D.  Mark . . . 

Mr.  Jimmy _ 

Martin  Voyager 
Martin  Prite 
E  A  GonsuHn . 

Johrtny  Sr . . 

Jimmy  P.  Latorrt . 

Johnrty  James . 

Troian  Warrior . 

Pere  Marquette . 

Compass  Ideal . 

Compass  Hero . 

Compass  Crest . 

Pam  D 

Compass  Flag 

Compass  Enterprise . 

Compass  Glory 
Compass  Freedom 
Lois  Arwi _ 

Vecturian . . . . 

Argotuut _ _ _ 

Jason . 

Orieanian . . 

Sarah  Elizabeth. . . . 


5678383... 

637056 _ 

Leevac 

HuHNa 

284. 

632776 _ 


640379.. . 

562434.. . 

542081 .. . 

616633.. . 

659953.. . 

563475 .. . 

644762.. . 

550135.. . 

562649.. . 

626319.. . 

566496.. . 


615633. 

564968. 

519922. 

640553. 

570130. 

561338. 


Carries  Its  sidelights  atop  the  pilothouse  cabin,  approximately  1  M  forward  of  the  masthead  lighL 

Carriee  Its  not-under-oommand  Nghls  on  the  main  mast  some  12.7  M  above  the  main  and  19.4  M  abaft  the  stem. 

Carries  its  second  mast-head  light  on  a  mast  located  some  16.7  M  above  the  main  deck  and  some  17  M  abaft  the  forward 
masthead  Ight. 

Carriee  its  sidelights  atop  the  plothouse,  some  2.1  M  inboard  from  the  side  and  some  7.6  M  abaft  the  forward  plane  of  the  low 
knee. 

Carries  its  aWeNghts  atop  the  pilothouse,  some  2.1  M  iiWoard  from  the  side  and  some  9.1  M  abaft  the  forward  plane  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pilothouse,  some  1.9  M  inboard  from  the  side  and  some  8.6  M  abaft  the  forward  plane  of  6ie  tow 
knee. 

Carries  its  sidelights  atop  ttte  pBothouse.  sorrte  1.9  M  Inboard  from  the  side  and  some  83  M  abaft  the  forward  plane  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pilothouse,  some  23  M  inboard  from  the  side  and  some  7.4  M  abaft  the  forward  plane  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pilothouse,  some  2.2  M  inboard  from  the  side  and  some  6.7  M  abaft  the  forward  plane  of  the  tow 
knee. 

Carries  its  sidelighls  atop  the  pilothouse,  some  2.3  M  inboard  from  the  side  and  some  8.6  M  abaft  the  forward  plane  of  the  tow 
knee. 

Carries  Its  sidelights  atop  the  pllolhouse,  some  2.5  M  inboard  from  the  side  and  sorrw  9.8  M  abaft  the  forward  plane  of  the  tow 
krtee. 

Carries  its  sidelights  atop  the  pilothouse,  some  2.5  M  inboard  from  tie  side  and  some  6.7  M  abaft  the  forward  plane  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pilothouse,  some  2.5  M  inboard  from  the  side  arxf  some  6.1  M  abaft  the  forward  plane  of  the  tow 
knee. 

Carries  its  NdeHghts  atop  the  pNothouee.  sorrte  2.1  M  inboard  from  the  side  and  S'mw  6.4  M  abaft  the  forward  plerte  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pilothouse,  some  2.4  M  inboard  from  the  side  and  some  8.9  M  ab^  the  forward  plarte  of  the  low 
knee. 

Carries  Its  second  masthead  lights  on  a  mast  structure  some  17.9  M  above  the  main  deck  and  some  16.8  M  abaft  the  stem. 

Carries  its  secorxf  masthead  lights  on  a  mast  structure  some  16.1  M  above  the  main  deck  and  some  15.2  M  abaft  the 
masthead  lighl 

Carries  its  sidelights  atop  the  pflothouse  cabin,  some  2.4  M  inboard  from  the  vessel's  side  arxf  some  8.5  M  abaft  the 
plane  of  the  tow  knee. 

Carries  its  secorxf  masthead  ight  on  a  mast  structure  some  15.9  M  above  the  rrtain  deck  arxf  some  13  M  abaft  the 
perperxficuar. 

Carries  its  akfeights  atop  the  pilothouse  cabia  some  2.4  M  inboard  from  the  veeseTs  side  and  some  6.1  M  abaft  the 
ptarre  of  the  tow  knee. 

Carries  its  second  masthead  light  on  a  mast  structure  some  12.5  M  abaft  the  forward  masthead  light  arxf  some  13.4  k 
the  main  deck. 


542543 


Carries  its  sidelights  atop  the  pilothouee,  some  2  M  inboard  from  the  vesseTs  side  arxf  some  7  M  abaft  the  forward  plane  of 
the  tow  krtee. 


293340.. . 

612130.. . 
523750 
560543 

530661 .. . 

643266.. . 

565687.. . 


Carnes  its  sidelights  atop  the  pBolhouse.  some  2.4  M  inboard  from  the  side  and  some  5.2  M  abaft  the  forward  plane  of  the  tow 
krtee. 

Carries  its  sidelights  atop  the  pilothouae,  some  3  M  inboard  from  the  side  arxf  some  6.7  M  abaft  the  forward  piarte  of  the  tow 
krtee. 

Carries  Its  sidelights  stop  6te  pilothouse,  some  3  M  Inboard  from  the  side  and  some  8  M  abaft  the  forward  piarte  of  the  tow 
knee. 

Carries  Ms  sidelights  atop  the  pilothouse,  some  2.4  M  irtboard  from  the  side  and  some  8.5  M  abaft  the  forward  piarte  of  the  tow 
krtee. 

Carries  its  skfeiights  atop  the  pHotfxxise,  some  2.1  M  irtboard  from  the  side  arxf  some  8.2  M  abaft  the  forward  plane  of  the  tow 
knee. 


552794 .. .. 

570738  .„. 

571622.. .. 

555976.. . 


Carries  its  skfeiights  atop  the  pilothouee,  sorrte  2.7  M  inboard  from  the  skfe  and  some  8.6  M  abaft  the  forward  plane  of  the  tow 
krtee. 

Carries  Ms  sidelights  atop  the  pNottxxjse,  some  23  M  inboard  from  the  side  arxf  srtme  103  M  abaft  the  forward  plane  of  the 
tow  kttea 

Carries  its  skfeiights  atop  the  pMothouse,  some  2.0  M  irtboard  from  the  skfe  and  some  7.4  M  abaft  the  forward  plane  of  the  tow 
knee. 


554249. 

512615.. 
512698 
512697 

559972.. 
553499 
551557 

556629.. 

294065.. 

562640.. 

557274 .. 

535492.. 

518938.. 


Carries  Ms  sidelights  atop  the  pilothouse,  some  2.1  M  inboard  from  the  skfe  artd  some  7.4  M  abaft  the  forward  piarte  of  the  tow 
krtee. 

Carries  its  skfeiights  atop  the  pilothouse,  sorrte  1.8  M  irtboard  from  Mte  side  and  sorrte  7.4  M  abaft  the  forward  plane  of  the  tow 
krxte. 

Carries  Ms  sidelights  atop  the  pilothouse,  some  2.7  M  irtboard  from  the  skfe  arxf  some  6.9  M  abaft  the  forward  piarte  of  the  tow 
knee. 

Carries  Its  skfeiights  atop  the  pilothouse,  sorrte  4.7  M  inboard  from  the  skfe  arxf  some  7.0  M  abaft  the  forward  piarte  of  the  tow 
knee. 

Carries  Ms  sidelights  atop  the  pMothouse,  some  2.4  M  inboard  from  the  side  and  sorTxt  5.5  M  abaft  the  forward  piarte  of  the  tow 
krtee. 

Carries  Ms  skfeiights  atop  ttte  pilothouse,  sorrte  5.5  M  irtboard  from  the  skfe  and  some  9.9  M  abaft  the  forward  piarte  of  the  tow 
knee. 

Carries  Ms  skfeiights  atop  the  pMothouse,  sorrte  5.5  M  irtboard  from  the  skfe  artd  sorrte  8.9  M  abaft  the  forward  plane  of  the  tow 
krtee. 

Carries  Ms  sidelights  atop  the  pMothouae,  tome  3.9  M  inboard  from  the  skfe  artd  some  13.9  M  abaft  the  toryrard  piarte  of  the 
tow  krtee. 

Carries  Ms  sidelights  atop  the  pMothouse,  sorrte  3.9  M  irtboard  from  the  skfe  and  some  10.9  M  abaft  ttte  forward  plane  of  the 
tow  krtee. 
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Vessel  Official  No.  Alternative 


City  of  St  Louis 
Daniel  Webster 
Roy  MechNna 


Carries  its  aldeiights  atop  the  pilothouse,  sorrre  3.9  M  inboard  from  the  side  and  soma  10.6  M  abaft  the  forward  plane  of  the 
tow  knee. 


Carries  its  sidelights  atop  the  pilothouse,  some  3.0  M  inboard  from  the  side  and  some  9.4  M  abaft  the  forward  plane  of  the  tow 
knee. 

Carries  Its  sidelights  atop  the  pilothouse,  some  3.0  M  inboard  from  the  side  and  some  7.7  M  abaft  the  forward  plane  of  the  to«v 
knee. 

Carries  its  sidelights  atop  the  pilothouse,  some  3.5  M  inboard  from  the  side  and  some  6.5  M  abaft  the  forward  plarre  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pilothouse,  some  5.3  M  inboard  from  the  side  and  sotrte  7.9  M  abaft  the  forward  plarre  of  the  low 
knee. 

Carries  its  sidelights  atop  the  pHothouse,  some  2.9  M  inboard  from  the  side  and  some  9.3  M  abaft  the  forward  plane  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pHothouse,  some  2.9  M  inboard  from  the  side  and  some  7.0  M  abaft  the  forward  plane  of  the  tow 
knee. 

Carries  Its  sidelights  atop  the  pilothouse,  some  .6  M  inboard  from  the  side  and  some  9.4  M  abaft  the  forward  plane  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pilothouse,  some  2.4  M  Inboard  from  the  side  and  some  5.9  M  abaft  the  forward  plane  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pilothouse,  some  1.8  M  inboard  from  the  side  and  some  4.9  M  abaft  the  fonvard  plane  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pilothouse,  some  1.7  M  Inboard  from  the  side  arxf  some  6.1  M  abaft  the  forward  plane  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pilothouse,  some  2.1  M  inboard  from  the  side  and  some  6.9  M  abaft  the  forward  plane  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pilothouse,  some  1.7  M  inboard  from  the  side  and  some  8.4  M  abaft  the  forward  plane  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pilothouse,  some  2.9  M  inboard  from  the  side  and  some  5.4  M  abaft  the  forward  plane  of  the  tow 
knea 

Carries  its  sidelights  atop  the  pilothouse,  some  2.0  M  inboard  from  the  side  and  some  8.3  M  abaft  the  forward  plarre  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pilothouse,  some  2.1  M  inboard  from  the  side  and  some  4.6  M  abaft  the  forward  plane  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pilothouse,  some  1.8  M  inboard  from  the  side  and  some  7.9  M  abaft  the  forward  plarre  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pilothouse,  some  2.2  M  inboard  from  the  side  and  some  8.6  M  abaft  the  forward  plane  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pilothouse,  sorrre  2.4  M  irrboard  from  the  side  and  some  8.0  M  abaft  the  forward  plane  of  the  tow 
krree. 

Carries  its  sidelights  atop  the  pilothouse,  some  1.8  M  inboard  from  the  side  and  some  8.2  M  abaft  the  forward  plarre  of  the  tow 
krree. 

Carries  its  sidelights  atop  the  pilothouse,  some  1.8  M  irrboard  from  the  side  and  sorrre  8.3  M  abaft  the  forward  plarre  of  the  tow 
krree. 

Carries  its  sidelights  atop  the  pilothouse,  sorrre  1.5  M  inboard  from  the  side  and  some  10.0  M  abaft  the  forward  plane  of  the 
tow  krree. 

Carries  its  sidelights  atop  the  pHothouse,  sorrre  0.9  M  irrboard  from  the  side  arrd  sorrre  10.0  M  abaft  the  forward  plane  of  the 
tow  krree. 

Carries  its  sidelights  atop  the  pilothouse,  some  2.0  M  irrboard  from  the  side  arrd  some  5.8  M  abaft  the  fonward  plarre  of  the  tow 
krree. 

Carries  its  sidelights  atop  the  pHothouse,  sorrre  1.7  M  irrboard  from  the  side  and  some  6.6  M  abaft  the  fonward  plane  of  the  tow 
krree. 

Carries  Its  sidelights  atop  the  pilothouse,  some  1.6  M  inboard  from  the  side  and  sorrre  4.3  M  abaft  the  forward  plane  of  the  tow 
krree. 

Carries  its  sidelights  atop  the  pilothouse,  sorrre  2.8  M  irrboard  from  the  side  arrd  sorrre  5.1  M  abaft  the  forward  plane  of  the  tow 
krree. 

Carries  its  sidelights  atop  the  pilothouse,  sorrre  2.4  M  inboard  from  the  side  and  sorrre  6.2  M  abaft  the  forward  plarre  of  the  tow 
krree. 

Carries  Its  sidelights  atop  the  pilothouse,  sorrre  2.7  M  irrboard  from  the  side  arrd  sorrre  3.7  M  abaft  the  fonward  plane  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pilothouse,  some  1.2  M  inboard  from  the  side  arrd  some  7.3  M  abaft  the  fonward  plane  of  the  tow 
krree. 

Carries  its  sidelights  atop  the  pilothouse,  sorrre  2.1  M  irrboard  from  the  side  arrd  some  4.9  M  abaft  the  forward  plarre  of  the  tow 
krree. 

Carnes  Its  sidelights  atop  the  pilothouse,  some  2.3  M  inboard  from  the  side  arrd  some  5.6  M  abaft  the  forrward  plarre  of  the  tow 
krree. 

Carries  its  sidelights  atop  the  pilothouse,  some  2.1  M  irrboard  from  the  side  arrd  some  7.0  M  abaft  the  forward  plarre  of  the  tow 
krree. 

Carries  its  sidelights  atop  the  pilothouse,  some  3.0  M  inboard  from  the  side  and  some  9.1  M  abaft  the  forward  plane  of  the  tow 
krree. 

Carries  its  sidelights  atop  the  pilothouse,  some  2.7  M  Inboard  from  the  side  arrd  sorrre  7.0  M  abaft  the  forward  plarre  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pilothouse,  sorrre  3.5  M  inboard  from  the  side  and  sorrre  11.9  M  abaft  the  forward  plane  of  the 
tow  krree. 

Carries  its  sidelights  atop  the  pilothouse,  sorrre  3.6  M  Irrboard  from  the  side  arrd  sorrre  5.1  M  abaft  the  fonward  plane  of  the  tow 
krree. 

Carries  its  sidelights  atop  the  pilothouse,  some  3J  M  inboard  from  the  side  and  sorrre  12.0  M  abaft  the  fonward  plane  of  the 
tow  krree. 

Carries  its  sidelights  atop  the  pilothouse,  some  1.1  M  Inboard  from  the  side  and  sorrre  5.9  M  abaft  6ra  forward  plane  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pHothouse,  some  2.6  M  htboerd  from  the  side  and  some  6.4  M  abaft  the  fonward  plane  of  the  tow 
knee. 
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Ctx)tin..._ . 

Noble  C.  Parsonage. 


Official  No. 


549164 ..._ 
558334 . 


Attemative 


Carries  its  sidelights  atop  the  pilothouse,  some  4.1  M  Inboard  from  the  side  and  some  7.3  M  abaft  the  forward  plane  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pilothouse,  some  4.3  M  inboard  from  the  side  and  some  12.8  M  abaft  the  forward  plana  o(  the 

fnaar  IrnAA 


Leviticus . 

577329 . 

Carries  its 
knee. 

sidelights  atop 

the 

pilothouse. 

some 

4.0 

M 

inboard 

from 

the 

side 

and 

some 

5.0 

M 

abaft 

the 

forward 

plane 

of 

the 

tow 

Trftany . 

Habibi 

638361 . 

611407 

Carries  its 
knee. 

sidelights  atop 

the 

pilothouse. 

some 

2.0 

M 

inboard 

from 

the 

side 

and 

some 

5.5 

M 

abaft 

the 

forward 

plane 

of 

the 

tow 

Morgan . 

Dottle 

637538 . 

626298 

Carries  Its 
knee. 

sidelights  atop 

the 

pilothouse. 

some 

2.3 

M 

inboard 

from 

the 

side 

and 

some 

5.5 

M 

abaft 

the 

forward 

plane 

of 

the 

tow 

Gene  Neal . 

563529 . 

Carries  its 
knee. 

sidelights  atop 

the 

pilothouse. 

some 

3.9 

M 

inboard 

from 

the 

side 

and 

some 

6.4 

M 

abaft 

the 

forward 

plane 

of 

the 

tow 

Dennis  Ross . 

544705 . 

Carries  its 
knee. 

sidelights  atop 

the 

pilothouse. 

some 

3.8 

M 

Inboard 

from 

the 

side 

and 

some 

6.8 

M 

abaft 

the 

forward 

plane 

of 

the 

tow 

General  WasMngton . 

6243349 . 

Carries  its 
knee. 

sidefights  atop 

the 

pilothouse. 

some 

2.4 

M 

inboard 

from 

the 

side 

and 

some 

72 

M 

abaft 

the 

forward 

plane 

of 

the 

tow 

Precursor . 

560594 . 

Carries  its 
knee. 

sidelights  atop 

the 

pilothouse. 

some 

2.7 

M 

inboard 

from 

the 

side 

and 

some 

4.9 

M 

abaft 

the 

forward 

plane 

of 

the 

tow 

Ivis . 

534836 . 

Carries  its 
knee. 

sidelights  atop 

the 

pilothouse. 

some 

0.7 

M 

inboard 

from 

the 

side 

and 

some 

6.9 

M 

abaft 

the 

fonvard 

plane 

of 

the 

tow 

John  Clayton . 

Janice  Carol 

641329 . 

639580 

Carries  its 
knee. 

sidelights  atop 

the 

pltothouse. 

some 

1.8 

M 

inboard 

from 

the 

side 

and 

some 

6.6 

M 

abaft 

the 

forward 

plane 

of 

the 

tow 

Lucille  Brooks . 

674615 . 

Carries  its 
knee. 

sidelights  atop 

the 

pilothouse. 

some 

1.8 

M 

inboard 

from 

the 

side 

and 

some 

7.2 

M 

abaft 

ttte 

forward 

plane 

of 

the 

tow 

E.  A  Gonsoufin . 

530861 . 

Carries  its 
knee. 

sidelights  atop 

the 

pilothouse. 

some 

3.0 

M 

inboard 

from 

the 

side 

and 

some 

8.0 

M 

abaft 

the 

forward 

plane 

of 

the 

low 

Binton . 

626319 . 

Carries  its 
knee. 

sidelights  atop 

the 

pilothouse. 

some 

2.1 

M 

inboard 

from 

the 

side 

and 

some 

6.4 

M 

abaft 

the 

forward 

plane 

of 

the 

low 

Challenger . _... 

659953 . 

Carries  its 
knee. 

sideiights  atop 

the 

pilothouse. 

some 

2.2 

M 

inboard 

from 

the 

side 

and 

some 

8.7 

M 

abaft 

the 

forward 

plane 

of 

the 

tow 

Dated:  August  5, 1991. 

T.D.  Rsher, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  8th  Coast  Guard  Dist 
[FR  Doc.  91-18845  Filed  8-8-91;  8:45  am] 
BILUNQ  CODE  4910-14-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  Na  91-37;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1989  BMW  Model 
525i  Passenger  Cars  are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1989 
Model  525i  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
of  a  petition  by  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
for  a  determination  that  a  1989  BMW 
Model  525i  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  two  vehicles  that 
were  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 


being  readily  modified  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  conunents 
on  the  petition  is  September  9, 1991. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW.,  Washington,  DC  20590.  [Docket 
hours  are  fi'om  9:30  a un.  to  4  pan.] 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108[c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act],  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that 

(I)  the  motor  vehicle  is  *  *  *  substantially 
similar  to  a  motor  vehicle  originally 
manufactured  for  importation  into  and  sale  in 
the  United  States,  certified  under  section  114 
(of  the  Act],  and  of  the  same  model  year 
*  *  *  as  the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being  readily 
modified  to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards  *  *  *. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 


registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  afiords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that  it 
has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

G&K  Automotive  Conversion,  Inc.  of 
Anaheim,  California  (Registered 
Importer  No.  R-00-007)  has  petitioned 
NHTSA  to  determine  whether  the  1989 
BMW  Model  525i  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  which  C&K  believes 
are  substantially  similar  are  the  U.S.- 
companion  model  1989  BMW  525i  and 
the  1989  BMW  Model  535i  and  it  has 
submitted  information  indicating  that 
these  companion  models  have  been 
offered  for  sale  in  the  United  States. 
These  models  were  manufactured  by 
Bayerische  Motoren-Werke  A.C.  and 
were  certified  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  notes  that  the  agency, 
on  its  own  initiative,  has  already  made  a 
determination  of  substantial  similarity 
covering  1989  Model  535i  vehicles  that 
Bayeris^e  Motoren-Werke  A.C.  did  not 
certify  and  offer  for  sale  in  the  United 
States  (55  FR  47418).  The  petitioner 
stated  that  it  had  carefully  compared  the 
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525i  with  U.S.-companion  models  525i 
and  535),  and  found  that  they  were 
substantially  similar  with  respect  to 
most  applicable  Federal  motor  vehicle 
safety  standards. 

CScK  submitted  information  with  its 
petition  intended  to  demonstrate  d»t 
the  1989  model  525i,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vducle  safety  standards 
in  the  same  manner  as  the  1989  U.S.- 
compenion  models  525t  and  ^51,  or  is 
capable  of  being  reacfily  modified  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  1989  model  525i  is  identical  to  die 
U.S.  certified  1989  models  525i  and  535i 
with  respect  to  compliance  with 
Standards  Nos.  102  Transmission  Shtft 
Lever  Sequence  *  *  *,  103  Defrosting 
and  Defogging  ^sterns,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydrate  Brake  Systems,  100  Brake 
Hoses,  107  Reflect^  Surfaces,  109  New 
Pneiunatic  Tires,  113  Hood  Latdi 
Systems,  116  Brake  Fluids.  124 
Aoelerator  Control  ^rstems,  201 
Occupant  nvtection  in  Interior  Impact 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement  205 
Glazing  Materials.  206  Door  Locks  and 
Door  Retention  CorapoDents,  207  Seatmg 
Systems,  209  Seat  Belt  Assemblies,  210 
Seat  Belt  AssemMy  Anchorages,  211 
Wheel  Nuts.  Wheel  Discs  and  Hubcaps, 
212  Windshield  Retention,  216  Roof 
Crash  Resistance,  219  Windshield  Zone 
Intmskm.  and  302  Flamraability  of 
Interior  Materials. 

Petitioner  abo  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  “Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  foihire  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  die 
speedometer/ odometer  from  kifometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment  (a) 
Install^fon  of  U.S.-model  he^lamp 
aasenddies  which  incorporate  sealed 
beam-type  headlamps;  (b)  installation  of 
front  af^  rear  sidenaarker  lamps  and 
reflex  reflectors;  (c)  kistallation  of  U.S.- 
model  taillamp  assemblies  bearing  the 
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DOT  symbol;  (d]  installation  of  a  high 
motmt^  stop  lamp. 

Standard  No.  110  Tue  Selection  and 
Rims:  Installation  of  a  tire  information 
idacard. 

Standard  No.  Ill  Rearview  Mirrors: 
Replacement  of  the  passenger’s  outside 
feanriew  mirror,  which  is  convex  and 
does  not  bear  the  required  warning 
statement. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number  Installation  of  a 
VIN  plate  diat  can  be  read  firora  the  left 
windshield  pillar,  and  a  VIN  reference 
label  on  the  edge  of  the  door  or  latch 
post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  oft. 

Standard  No.  208  Occupant  Crash 
Protection:  (a]  Installation  of  a  U.S.- 
BBodel  seat  belt  in  the  driver’s  position 
ora  belt  webbkig-actuated  microswitdi 
in  die  driver's  belt  retractor;  (b) 
installation  of  an  igniHon  switdi- 
actuated  seat  belt  warning  lamp  and 
buzzer. 

Standard  No.  214  Side  Door  Strength: 
bistaliadon  of  reinforcing  beams. 

Standard  No.  301  Fuel  ^stem 
Inteigrit3r:  Installatkiii  eft  a  rollover  valve 
in  the  fuel  tairii  vent  tkie  between  the 
fuel  and  the  evaporative  emissions 
collection  cannister. 

Additionally,  the  petitioner  states  that 
die  bumpers  on  the  1989  model  525i 
must  be  reinfbrced  to  comply  with  the 
Bumper  Standard  found  in  49  CFR  part 
581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Conunents  shoeld 
refer  to  the  docket  nwitber  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
room  5109. 400  Seventh  Street,  SW., 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  die  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 


closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition  will 
be  published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
bdow. 

Comment  closing  date:  September  9, 
1981. 

Authority:  15  U.S.C.  1397(cK3KA)(i](II)  and 
(C)(iii);  49  CFR  593.8;  delegation  of  authority 
at  49  CFR  1.5a 
Issued  on  August  6, 1991. 

WiihBinA.BoaUy. 

Associate  Administrator  for  Enforcement 
[FR  Doc.  91-18974  Filed  8-»-«l:  8:45  am) 
BILUNQ  CODE  4S1S-SS-II 


Research  and  Special  Programs 
AdafiMstraHan 

Hazardous  Materials  Safety; 
Appneatfons  for  Exemptions 

agency:  Research  and  Special  Programs 
Administration.  DOT. 
action:  List  of  applicants  for 
exemptions. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation’s 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Ofilce  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  1^  a  number  in 
the  “Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vekicle,  2— Rail  fr^ht,  3— Cargo  vessel 
4 — Cargo-only  aircraft,  5 — ^Passenger- 
carrying  aircraft. 

DATES:  Comments  must  be  received  on 
or  before  September  9, 1991. 

ADDRESS  COMMENTS  TO:  Dockets 
Branch,  Research  and  Special  Programs 
Administration,  U.S.  Department 
Transportation,  Washington,  DC  20690. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postoard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch, 
room  8426,  Nassif  Building.  400  7th 
Street  SW.,  Washington,  DC. 
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New  Exemptions 


Application  No. 

Applicant 

Regulationfs)  affected 

10643-N 

Thiokol  Corporation,  Brigham  City,  UT.... 

49  CFR  173.92 . 

10644-N 

Ulrich  Chemical,  Irx:.,  Terre  Haute,  IN .... 

49  CFR  174.87(00) . 

10645-N 

Essex  Cryogenics  of  Missouri,  Inc.,  St. 
Louis,  MO 

49  CFR  178.57... . 

10646-N 

Schlumberger  Technology  Corporation, 
Houston,  TX 

49  CFR  173.302 . 

10647-N 

49  CFR  174.67(0-1-0) . 

10648-N 

Arrow  Air  Inc.,  Miami,  FL 

49  CFR  172.101,  172.204(c)(3), 

173.27,  175.30(a)(1),  175.320(b) 

10649-N 

The  Narragansett  Bay  Commission, 
Providence,  Rl 

49  CFR  174.67(0 . 

10650-N 

49  CFR  174.67(00) . 

10651-N 

Ashland  Chemical,  Inc.,  Columbus,  OH... 

49  CFR  173.34(e) . 

10653-N 

Florida  West  Airlines,  Miami,  FL . 

49  CFR  172.101,  172.204(c)(3), 

173.27,  175.320(b),  Part  107,  Appen¬ 
dix  B. 

10656-N 

49  CFR  107,  appendix  B,  172.203(d), 
49  CFR  Part,  of  Part  172,  Paragraph 
(1),  Subparts  C,  D,  E,  F  and  G,  to 
su^rt  B 

10657-N 

49  CFR  173.416(c) . 

10658-N 

Air  Care,  Inc.,  South  SL  Paul,  MN . 

49  CFR  172.204(c)(3),  173.27, 

175.30(a)(1),  175.320(b),  49  CFR 
172.101,  49  CFR  part  107,  appendix 
B. 

49  CFR  178.345-8 . 

10659-N 

10660-N 

American  Radiolabeled  Chemicals,  Inc., 
St.  Louis,  MO 

49  CFR  172.402(a)(1),  172.403(e), 
173.4(a)(1)(i-ii0. 173.4(a)(1)(iv) 

Nature  of  exemption  thereof 


To  authorize  the  transportation  of  rocket  motors,  equipped  with 
handling  rings,  classed  as  Class  B  explosives  in  specially 
designed  packagirrg.  (Mode  1.) 

To  authorize  chlorine  filled  tank  cars  to  stand  with  unloading 
cormections  attached  during  unloading  without  the  physical 
presence  of  an  unloader.  (Mode  2.) 

To  authorize  the  manufacture,  markmg  and  sen  of  one-liter  non- 
CX3T  specification  cylinders  comparable  to  specification  4L  for 
shipm^  of  oxygen.  (Mode  1.) 

To  manufacture,  mark,  and  sell  a  norvDOT  specification  oil  well 
sampling  device  for  shipment  of  various  compressed  gases. 
(Modes  1,  2,  3,  4.) 

To  authorize  anhydrous  ammonia  filled  tank  crus  to  stand  with 
unloading  connections  attached  during  unloading  without  the 
physical  preserice  of  an  unloader.  (Mode  2.) 

To  authorize  the  transportation  of  Class  A,  B,  and  C  explosives 
which  are  forbidden  for  shipment  by  cargo  air  or  exceed 
quantity  limitations  authorized  by  cargo  air.  (Modes  1,  2,  4.) 

To  autfH^e  chlorine  filled  tank  cars  to  stand  with  unloading 
connections  attached  during  unloading  without  the  physical 
presence  of  an  unloader.  (Mode  2.) 

To  authorize  tank  cars  containing  various  classes  of  material  to 
stand  with  unloading  connections  attached  during  unloading 
without  the  physical  presence  of  an  unloader.  (Mode  2.) 

To  elimnate  the  periodic  retest,  reinspection  and  marking  re¬ 
quirements  (or  DOT  Specification  4BW  cylinders  authorized  for 
the  transportation  of  flammable  liquids.  (Mode  1.) 

To  authorize  the  transportation  of  Class  A,  B  and  C  explosives 
which  are  forbidden  (or  shipment  by  cargo  air  or  exceed 
quantity  limitatiofis  authorized  cargo  aircrafL  (Mode  4.) 

To  authorize  shipment  of  metals  and  scrap  contaminated  with 
small  amounts  of  radioactive  materials  to  be  contained  in  non- 
DOT  specification  packaging,  without  regard  to  marking,  label¬ 
ing,  placarding  and  certain  shipping  paper  requirements. 
(Modes  1, 2.) 

To  authorize  a  one  time  only,  short  distancer,  domestic  shipment 
of  a  radioactive  material  contained  in  a  specially  desigried 
packaging  which  is  ortly  authorized  for  export  and  import 
shipments.  (Mode  1.) 

To  authorize  the  transportation  of  certain  Class  A,  B  and  C 
explosives  which  are  either  forbidden  (or  shipment  by  cargo 
air  or  exceed  the  quantity  limitations  authorized  for  shipmertt 
of  cargo  air.  (Mode  4.) 

To  authorize  the  manufacture,  mark  arxi  salt  of  nori-DOT  sp^fi- 
cation  portable  tank  containers  complying  with  specifications 
DOT-407  and  DOT  412  for  transportation  hazardous  waste 
substances.  (Modes  1, 2,  3.) 

To  exempt  from  labeling  shipment  of  radioactive  materials  vrith 
secortdary  hazard  classification  for  transportation  by  passen¬ 
ger  carrying  aircraft.  (Mode  S.) 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  August  6, 
1991. 

).  Suzanne  Hedgepeth, 

Chief,  Exemptions  Branch,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

(FR  Doc.  91-18972  Filed  8-8-91;  8:45  am] 
BILUNQ  CODE  4«10-60-M 


Hazardous  Materials  Safety; 
Applications  for  Modification  of 
Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption 

agency:  Research  and  Special  Programs 
Administration,  DOT. 


ACTION:  List  of  applications  for 
modification  of  exemptions  or 
applications  to  become  a  party  to  an 
exemption. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation’s 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.,  to 


provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  su^ix  “X”  denote  a 
modification  request.  Application 
numbers  with  th  suffix  "P”  denote  a 
party  to  request.  These  applications 
have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  August  26, 1991. 

ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
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comments  is  desired,  include  a  seH^ 
addressed  stamped  postcard  shewing 
the  exemption  number. 

FOR  FURTHER  INFORMATION:  Copies  of 
the  apphcations  are  available  for 
inspection  in  the  Dockets  Unit,  room 
8426,  Nassif  Building,  400  7th  Street  SW.. 
Washington,  DC. 


Application 

No. 

AppKcarS 

Renewal 

o< 

axemp- 

bon 

764e-X _ 

SunwosI  AvMloa,  Ogcfon, 
UT  (See  footnote  1). 

7649 

8967-X . 

Hercules,  Inc.,  Wilmiriglon, 
OE  (See  footnote  2). 

8967 

9265-X _ 

Guinn  Flying  Service, 
Houston,  TX  (See  foot¬ 
note  3). 

9266 

9618-X _ 

ENPAC  Corporation.  Jack¬ 
sonville,  FL  (See  foot- 
notoA); 

9618 

10102-X _ 

ENPAC  Corporation,  Jack¬ 
sonville.  FL  (See  foot¬ 
note  5). 

10102 

10130-X . 

UF  Strainrite,  Lewiston, 
ME  (See  footnote  6). 

10130 

10198-X _ 

Anderson  Cbmpany. 

Gafneaville,  TX  (Sm 
footoote  7)- 

10193 

10242-X.._.. 

ENPAC  Corporation,  Jack- 
sonvWe,  FL  (See  foot¬ 
note  8^ 

10242 

10272-X . 

ONn  Corporaton,  Chartee- 
ton.  TN  (See  footnote  9). 

10272 

10318-X _ 

Sonoco  Fibre  Drum,  Inc.. 
Lombard,  N.  (Sea  toot- 
noto  to). 

10318 

(1)  To  modify  the  axomplion  to  incraaM  tha 
numbar  of  flares  to  be  transFKXted  per  test  fKgfn  to 
eight 

(2)  To  renew  and  modify  the  eicemplion  to  author¬ 
ize  the  transportation  of  an  additional  Class  B  explo¬ 
sive. 

(3)  To  modify  the  exemption  to  authorize  orw  pSot 
abo^  a  mutti-er>ane  aircraft  carryirtg  explosives. 

(4)  To  renew  ar>d  modify  the  exernption  to  author¬ 
ize  cargo  vessel  as  an  additional  mode  of  transpor¬ 
tation. 

(3)  To  modify  the  exemption  to  Include  cargo 
vessel  as  an  additional  mode  of  transportation. 

(6)  To  iTtodify  the  exemption  to  authonze  radioac¬ 
tive  waste  as  an  addilionai  commodity  arxf  air  cargo 
as  an  additional  mode  of  transportation. 

(7)  To  modify  the  aaomgtion  to  provide  tor  wioua 
modifications  to  the  non-OOT  specification  portable 
tank  and  to  authorize  the  transportation  of  various 
additional  commodttres. 

(6)  To  modWy  the  enemption  to  inchide  cargo 
vessel  as  an  additional  mode  of  transportatioa 

To  authorsce  a  DCn'-MC-331  cargo  tank  for 
nonflammable  gas  to  be  lined  with  a  PVCF  or 
equivalent  lining:  to  provide  optional  valve  and  au¬ 
thorize  a  second  manway  without  appurtenances 
and  cover. 

(10)  To  modify  the  exemption  to  provide  for  addi- 
tionat  commodities  classed  as  Class  B  poison  and 
conosive  material  with  secondary  hazarda. 


Application 

No. 

Applicant 

Psfttos  to 

OMomp- 

liOQ 

2582-P . 

Presto  Technologies,  Inc., 
West  Hartford.  CT. 

2582 

3004-P . 

Presto  Technologies,  Inc., 
West  Hartford.  CT. 

3004 

4453-P _ 

1  Gary  James  Truckinih  Pal- 
inyTa,lylO. 

4453 

4631 -P . 

Gary  James  Trucking,  Pal- 

4631 

1 

tnyra.  MO. 

1 

Application 

No. 

Applicant 

Parties  to 
exemp¬ 
tion 

4884-P . 

Presto  Technologiee,  Inc.. 
West  Hartford,  CT. 

4884 

5206-F _ 

Gary  James  Trucking.  Pal- 
arycB,  MO. 

5206 

6536-P. _ 

The  Jinsnie  Jonas  Compa¬ 
ny.  Tulsa.  OK. 

6530 

6543-P . 

Presto  Technologies,  Inc., 
West  Hartford,  CT. 

6543 

6543-P _ 

Liquid  Carbonic,  Chicago. 
A. 

6643 

6563-P _ 

Prasto  Tachrtologias,  Inc., 
West  Hartford,  CT. 

6563 

6626-P.„.... 

Airgas,  Inc.,  Theodore,  AL.. 

6626 

6657-P . 

Airgas,  Inc.,  Theodore,  AL.. 

6657 

6691-P _ 

Preeto  Techttologiea,  Inc.. 
West  Hartford.  CT. 

6601 

6691-P . 

Airgas,  tnc.,  Theodore.  AL.. 

6691 

6805-P . 

Presto  TechrK>logie8,  Inc., 
West  Hartford,  err. 

6805 

7268-P . 

Presto  TechrK>logies,  Ina, 
West  Hartford,  CT. 

7266 

7274-P _ 

Prasto  Technologiea,  Inc. 
West  Hartford,  CT. 

7274 

7451-P . 

Presto  Technologies,  foe.. 
West  Hartford,  CT. 

7451 

761 7-P . 

Elgin,  Joliet  and  Eastern 
Railway  Ooanpathi. 

Jolel,  It. 

7816 

761 6-P _ 

8009-P _ 

Montana  RaM  Link.  Inc. 
Missoula,  MT. 

PatfoCA. 

7616 

8009 

801 3-P . 

Presto  Technologies.  Inc, 
West  Hartford,  CT. 

8C13 

8453-P . . 

(aaiy  James  Trucking.  Pal¬ 
myra.  MO. 

8453 

8554-P _ 

Gary  Jamaa  Trucking.  PaF 
myra.  MO. 

6554 

8862-P _ 

Praato  Technologiea.  foe. 
West  Hartford.  CT. 

9862 

8915-P _ 

Presto  TechfXiiogies,  foe.. 
Weal  Hartford.  CT. 

8915 

8944-P . 

Presto  Technologies,  toe. 
West  Hartford.  CT. 

9944 

8986-P . 

(aary  Jamaa  Tiucking.  Pal¬ 
myra,  MO 

9966 

9110-P . 

EKA  Nobel  foe,  Colum¬ 
bus,  MS. 

9110 

9275-P . 

SmithKIein  Dsecham  Corv 
aumar  Brands,  Pitts¬ 
burgh,  PA. 

9275 

9414-P . 

Preeto  Techfx>k>gies.  foe. 
West  Hartford.  CT. 

9414 

9694-P . . 

Ml  Induafoes,  Inc.,  Hoaa- 
ton;  TX. 

9694 

9723-P . 

Cham-FieighL  Inc,  Clava- 
land.Oa 

9723 

9723-P _ 

Evergreen  Transportation, 
Inc,  Cteveiand,  OH. 

9723 

10022-P . 

Presto  Tectuntogiec  Inc.. 
Weal  Hartford.  CT. 

10022 

10084-P _ 

ICT.  Speciolties,  Inc, 
Corona,  CA  (See  Foot- 
fwte  T). 

10084 

10288-P . 

Rohm  and  Haas  Compa¬ 
ny.  Phliadalphia,  PA. 

10289 

(1)  To  manufacture,  mark  and  salt  non-OOT  speci¬ 
fication  glass  fiber  winforced  plastic  cargo  tanks  tor 
shipment  of  certain  flammable,  corrosive  or  poiaion 
B  materials. 

This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  pert  107  of  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e}}. 


Issued  in  Wa^ingfon,  DC,  on  August  5, 
1991. 

|.  Suzanne  Hedgepeth, 

Chief,  Exemptmrm  Bmmh  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

[FR  Doc.  91-19978  Filed  8-9-91;  8:45  amj 
BIUJNO  CODE  4t10-6»-M 


Meetings  of  PipRibw  Safety  AtMsory 
Conunittees 

Pursuant  to  sectioB  10(a)(^  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L  92-463,  5  U.S.C.  app.  1)  notice  is 
hereby  given  of  the  following  meetings 
'  of  the  Technical  Pipeline  Safety 
Standards  Committee  and  the  Technicat 
>  Hazardous  Liquid  Pipeline  Safety 
Standards  Committee.  Each  meeting  will 
\  be  in  room  4234  of  the  Department  of 
I  Transportation  Budding,  400  Seventh 
'  Street,  SW..  Washington,  DC. 

Cbi  September  10. 1991,  at  9  a.iii.,  the 
Technical  Pipeline  Safety  Standards 
Committee  will  meet  to  informally 
discuss  the  following  topics: 

1.  Excess  Flow  Valves  in  Gas  Service 
Lines 

2.  Petroleum  Gas  Systems  and  National 
Fire  Protection  Association  Standards 
58  and  59 

3.  Gas  Distribution  %stem  Defkiitioas 

4.  Passage  of  Instrumented  fotemal 
Inspection  Devices 

5.  Mandatary  PartkipatioD  of  Gas 
Pipelines  in  One-CaU  Systems 

6.  Operate  Subraission  of  Amuul  Ikug 
Testing  Data 

7.  Performance-Based  Grant  AUocation 
Formula 

8.  Legislative  Developments 

On  September  11. 1991,  at  9  aja..  the 
Technical  Hazardous  Liqnid  Pipehne 
Safety  Standards  Committee  wdl  meet 
to  informally  discuss  the  following 
topics: 

1.  Pipelines  Operating  at  20  Percent  or 
Less  of  Specified  Minimum  Yield 
Strength 

2.  Passage  of  Instrumental  Internal 
Inspection  Devices 

3.  Mandatory  Participation  of 
Hazardous  Liquid  and  Carbon 
Dioxide  Hpelines  in  One-Call  Systems 

4.  Operator  Submission  of  Annual  Drug 
Testing  Data 

5.  Performance-Based  Grant  Allocation 
Formula 

6.  Legislative  Developments 
Each  meeting  will  be  open  to  the 

public,  but  attendance  will  be  limited  to 
the  space  available.  With  approval  of 
the  Executive  Dfreetor  of  the 
Committees,  members  of  the  public  may 
present  oral  statements  on  the  topics. 

Due  to  the  limited  time  available,  ecreh 
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person  who  wants  to  make  an  oral 
statement  must  notify  Rebecca  Key, 
room  8417,  Department  of 
Transportation  Building,  400  Seventh 
Street,  SW.,  Washington,  DC  20590, 
telephone  (202)  366-1640,  not  later  than 
Tuesday,  September  3, 1991,  of  the 
topics  to  be  addressed  and  the  time 
requested  to  address  each  topic.  The 
presiding  ofHcer  may  deny  any  request 
to  present  an  oral  statement  and  may 
limit  the  time  of  any  oral  presentation. 
Members  of  the  public  may  present 
written  statements  to  the  Committees 
before  or  after  any  meeting. 

Dated:  August  5, 1991. 

Cesar  De  Leon, 

Executive  Director.  Technical  Pipeline  Safety 
Standards  Committee  and  Technical 
Hazardous  Liquid  Pipeline  Safety  Standards 
Committee. 

[FR  Doc.  91-18933  Filed  8-8-91;  8:45  am] 
nUJNO  CODE  4910-a0-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

August  1, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number  1515-0041 
Form  Number  CF  6059B 
Type  of  Review:  Extension 
Title:  U.S.  Customs  Declaration 
Description:  The  Customs  Form  6059B 
facilitates  the  clearance  of  persons 
and  their  goods  upon  arrival  in  the 
territory  of  the  U.S.  by  requiring  basic 
information  necessary  to  determine 
Customs  exception  status  and  if  any 
duties  or  taxes  are  due.  The  form  is 
used  for  the  enforcement  of  other 
Federal  agencies’  laws  and 
regulations. 

Respondents:  Individuals  or  households, 
small  businesses  or  organizations. 
Estimated  Number  of  Respondents: 
20,000,000. 


Estimated  Burden  Hours  Per  Response: 

3  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
1.000,000  hours. 

Clearance  Officer:  Ralph  Meyer,  (202) 
566-9182,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  room 
6316, 1301  Constitution  Avenue  NW., 
Washington,  DC  20229 
OMB  Reviewer:  Milo  Simderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  91-18930  Filed  8-8-91;  8:45  am] 
BILUNQ  CODE  4S20-«2-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  1, 1991. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury,  room  3171  Treasury 
Annex,  1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0089 
Form  Number  1040NR 
Type  of  Review:  Revision. 

Title:  U.S.  Nonresident  Alien  Income 
Tax  Return 

Description:  This  form  is  used  by 
nonresident  alien  individuals  and 
foreign  estates  and  trusts  to  report 
their  income  subject  to  tax  and 
compute  the  correct  tax  liability.  The 
information  on  the  return  is  used  to 
determine  whether  income, 
deductions,  credits,  payments,  etc., 
are  correctly  Hgured.  Affected  public 
are  nonresident  alien  individuals, 
estates,  and  trusts 
Respondents:  Individuals  or 
households,  farms,  businesses  or  other 
for-proHt,  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
253,000. 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 

Recordkeeping— 6  hours,  33  minutes 
Learning  about  the  law  or  the  form — 1 
hour,  59  minutes 


Preparing  the  form — 4  hours,  8 
minutes 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — ^1  hour,  37  minutes 
Frequency  of  Response:  Annually. 
Estimated  Total  Recordkeeping/ 
Reporting  Burden:  3,360,272  hours 
Clearance  Officer  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224 
OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  91-18931  Filed  8-8-91;  8:45  am] 
MIXING  CODE  4S3(MI1-4W 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  5, 1991. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Bureau  of  the  Public  Debt 

OMB  Number:  New 
Form  Number  PD  F  345 
Type  of  Review:  New  Collection 
Title:  Description  of  Registered 
Securities 

Description:  PD  F  345  is  used  to  collect 
information  needed  to  describe 
registered  securities  for  the  purpose  of 
identifying  accounts  and/or 
requesting  a  change  of  address  for  the 
mailing  of  interest  due  on  the 
securities 

Respondents:  Individuals  or 
households.  State  or  local  governments, 
businesses  or  other  for-profit,  non-profit 
institutions,  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
1,250  hours. 
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OMB  Number:  New 
Form  Number:  PD  F  4094 
Type  of  Review:  New  Collection 
Title:  AfHdavit  by  Individual  Surety 
Description:  PD  F  4094  serves  as  an 
affidavit  from  individuals  who  agree 
to  act  as  surety  for  an  indemnification 
agreement  on  a  Bond  of  Indemnity 
submitted  in  connection  with  a  claim 
for  relief  due  to  lost,  stolen  or 
destroyed  U.S.  Registered  Securities. 
The  individual  must  state  their  assets 
and  liabilities  to  certify  they  are 
eligible  to  act  as  surety 
Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Response:  55  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 

460  hours. 

OMB  Number:  1535-0004 
Form  Number:  PD  F 1522 
Type  of  Review:  Reinstatement 
Title:  Special  Form  of  Request  for 
Payment  of  United  States  Savings  and 
Retirement  Securities  Where  Use  of  a 
Detached  Request  is  Authorized 
Description:  Form  PD  F 1522  is  used  by 
owners  of  savings  bonds/notes  to 
request  payment 
Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
56,000. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
14,000  hours. 

OMB  Number:  1535-0006 
Form  Number:  PD  F  2458 
Type  of  Review:  Reinstatement 
Title:  Certificate  of  Entitlement,  United 
States  Savings  and  Retirement 
Securities  and  Checks  After 
Administration  of  Decedent’s  Estate 
Description:  Form  PD  F  2458  is  used  to 
establish  who  is  entitled  to  savings 
bonds/notes,  and  checks  issued  in 
payment  thereof,  in  an  amount  not 
exceeding  $1,000;  which  belonged  to  a 
decedent  whose  estate  was 
administered  in  court  and  settled 
without  effecting  disposition  of  the 
bonds  and  checks 
Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
7,000. 

Estimated  Burden  Hours  Per 
Response:  8  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 

938  hours. 

OMB  Number:  1535-0007 


Form  Number:  PD  F 1948 
Type  of  Review:  Reinstatement 
Title:  Application  for  Disposition, 
United  States  Savings  Bonds/Notes 
and/or  Related  Checks  (In  a 
combined  amount  not  exceeding 
$1,000]  Owned  by  Decedent  Whose 
Estate  is  Being  Settled  Without 
Administration 

Description:  Form  PD  F 1946  is  used  by 
person(s]  entitled  to  a  decedent's 
estate  not  being  administered  to 
request  payment  or  reissue  of  savings 
bonds/notes  and/or  related  checks 
not  exceeding  $1,000 
Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
40,000. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
20,000  hours. 

OMB  Number:  1535-0008 
Form  Number:  PD  F 1938 
Type  of  Review:  Reinstatement 
Title:  Request  for  Reissue  of  United 
States  Savings  Bonds/Notes  During 
the  Lives  of  Both  Coowners 
Description:  Form  PD  F 1938  is  used  to 
request  reissue  of  savings  bonds/ 
notes  during  the  lives  of  both 
coowners. 

Respondents:  Individuals  or 
households 

Estimated  Number  of  Respondents: 
37,000. 

Estimated  Burden  Hours  Per 
Response:  10  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
6,179  hours. 

OMB  Number:  1535-0010 
Form  Number:  PD  F 1782,  and  Schedules 
C,  I,  P,  and  T 

Type  of  Review:  Reinstatement 
Title:  Application  for  Redemption  at  Par 
of  United  States  Treasury  Bonds 
Eligible  for  Payment  of  Federal  Estate 
Tax;  Schedule  C — ^Bonds  Held  as 
Community  Property;  Schedule  J — 
Bonds  Jointly  Held;  Schedule  P — 
Bonds  Held  in  Partnership;  Schedule 
T — Bonds  Held  in  Trust 
Description:  PD  F 1782  is  used  to  apply 
for  redemption  at  par  of  certain 
Treasury  Bonds  eligible  for  payment 
of  Federal  estate  tax  assessed  against 
a  decedent's  estate 
Respondents:  Individuals  or 
households 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 


Estimated  Total  Reporting  Burden: 
1,250  hours. 

OMB  Number. 

Form  Number  PD  F 1455 
Type  of  Review:  Reinstatement 
Title:  Request  by  Fiduciary  for  Reissue 
of  United  States  Savings  Bonds/Notes 
Description:  Form  PD  F 1455  is  used  by 
flduciary  to  request  distribution  of 
savings  bonds/notes  to  the  person(s} 
entitled. 

Respondents:  Individuals  or 
households,  farms,  businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
72,000. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
36,000  hours. 

OMB  Number  1535-0058 
Form  Number:  PD  F 1646 
Type  of  Review:  Reinstatement 
Title:  Application  for  Disposition, 

United  States  Registered  Securities 
and  Related  Checks  Without 
Administration  of  Deceased  Owner’s 
Estate 

Description:  PD  F 1646  lessens  the 
paperwork  necessary  to  apply  for  the 
disposition  of  U.S.  Registered 
Securities  and  interest  due  thereon  in 
accordance  with  state  law  for  a 
decedent's  estate  which  is  not  being 
administered  by  a  court  appointed 
representative 
Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
625. 

Estimated  Burden  Hours  Per 
Response:  1  hour,  30  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 

938  hours. 

OMB  Number:  1535-0067 
Form  Number  PD  F  974 
Type  of  Review:  Extension 
Title:  Certificate  by  Owner  of  United 
States  Registered  Securities 
Concerning  Forged  Requests  for 
Payment  or  Assignments 
Description:  Form  PD  F  974  is  used  by 
owners  of  United  States  securities  to 
certify  that  the  signature  was  forged 
to  a  request  for  payment  or  an 
assignment 

Respondents:  Individuals  or 
households 

Estimoted  Number  of  Respondents: 
3,000. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 

750  hours. 
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Clearance  Officer:  Rita  DeNagr,  (202) 
447-1315,  Bureau  ofthe  Public  Debt, 
room  137,  BEP  Annex,  306 13th.  Street 
SW.,  Washington,.  DC  20239-0001. 
OMB  Reviewer  Miko  Sunderhauf,  [202] 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  91-18932  Filed  8-8-91;  8:45  am] 
BMXINO  CODE  M10-4e-M 


Public  Information  Collection 
Requirements  Submitted  to-OMB  for 
Review 

August  5, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementfs]  to 
OMB  for  review  emd  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obteined  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Cfbcer,  Department  of  the 
Treasur3f;  room  3171  Treasury  Annex, 
150Q  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Castoms  Service 

OMB  Number.  1515-0013. 

Form  Number.  CF  3171. 

Type  of  Review.  Extension. 

Title:  Application — Permit — Special 
License  Unlading-Lading-Overtime 
Services 

Description:  This  is  an  application, 
permit,  and  special  license  for 
unlading  of  passengers,  caigo,  and 
baggage  bom  a  vessel  arriving  bom 
any  port  or  place  outside  the  Customs 
territory  of  the  U.SL,  or  the  lading  of 
cargo,  baggage  or  other  articles 
destined  to<a  port  or  place  outside  the 
Customs  territory  of  the  U.S,  It  is  also 
an  application  for  overtime  or 
clearance  of  a  vessel. 

Respondents:  Businesses  or  other  for- 
proflL  small  businesses  or 
organizations. 

Estimated.  Number  of  Respondents:. 
1,500. 

Estimated  Burden  Hours  Per  Response: 

6  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:. 
39,900  hours. 

Clearance  Officer.  Ralph  Meyer  (202): 
566-9182,  tr.Sl  Customs  Service, 
Paperwork  Management  Branch,  room 
6316, 1301  Constitution  Avenue  NW. 
Washington,  DC  20229. 


OMB  ReviewenMilo  Sunderhauf  (202)' 
395-6680,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washin^on,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc  91-iaa5«med  &-«-8t:.8i45  am] 
BILUNQ  CODE  4S20-02-M 


Office  of  the  Secr^ary 

[Department  Circular— PubWe  DeWJbilee— 
No.  26-91] 

Treasury  Bonds  of  August  2091 

Washington,  August  1, 1991. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treastuy, 
under  the  authority  of  Chapter  31  of 
Utle  31,  Uhited  States  Code,  invites 
tenders  for  approximately 
$12,000,000,000  of  United  States 
securities,  designated  Treasury  Bonds  of 
August  2021  (CUSIP  No.  912816  EK(^» 
hereafter  referred  to  as  Bonds.  The 
Bonds  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  requbed  at  die  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Bonds  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described, 
below.  Additional  amounts  of  the  Bonds 
may  be  issued  to  Federal  Reserve  Banks 
for  then  own  account,  in  exchange  for 
maturing  Treasury  secmities.  Additional 
amounts  of  the  Bonds  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign,  and 
international  monetary  authorities. 

2.  Description  of  Seciirities 

2.1.  The  Bondawill  be  dated  Angust 
15. 1981,  and  will  accrue  interest' from: 
that  date,  payable  on  a  semiannual 
basis  on  February  15, 1992,  and*  each 
subsequent  6  months  on  August  15  and 
February  15  through  the  date:  that  the 
principal  becomes  payable.  They  will: 
mature  August  15, 2021,  and  will  not  be 
subjest  to  call  for  redemption  prior  to. 
maturity..  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest), 
on  the  next  business  day. 

2.2.  The  Bonds  are  subject  ta  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Bonds  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession,  of 
the  United  States,  or  any  Ideal  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Bonds  will  be  acceptable  to 
secure  deposits  of  Federal  pubfor 


monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Bonds  will' be  issued  only  in 
book-entry  form  in  »  minimum  amount 
of  $1,000  and  in  multiples  of  that 
amount.  Th^'will  not' be  issued  in 
regiBtere<f  definitive  or  in  bearer  form. 

2:5.  A  Bond  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstitution  of  Principal  and  Interest 
Components  are  set  forth,  in  section  6  of 
this  circular.  Subsections  2.1.  through 
2.4..  of  this  section  are  descriptive  of 
Bonds  in  their  fully  constituted  form;  the 
description  of  the  separate  Principal  and 
Interest  components  is  set  forth  in 
section  6  of  this  circular. 

2.6.  The  Department. of  the  Treasury’s 
general  regulations  gavexning  United 
States  securities.  Ls.,  Department,  of  the 
Treasury  Circular  No.  306  current 
revision  (31 CFR  part  306),  as  to  the 
ext«it  applicable  to  marketeble 
securities  issued  in  book-entry  fonn,  and 
the  regulations  governing- book-entry 
Treasury  Bonds,  Notes,,  and  Bills,,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Securities  System- in 
Department,  of  the  Treasury  Circular, 
Public  Debt  Series,  No..  2-86  (31  CFR 
part  357)r  apply  to  the  Bonds  offered- in 
this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will- be  received  at 
Federal  Reserve  Banka  and  Branches 
and  at  the  Bureau  of  tiie  Public  Debt, 
Washington,  DC  20239-4500,  Thursday, 
August  8, 1991;  prior  to  12  noon,  Eastran 
Daylight  Saving  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m..  Eastern  Daylight  Saving  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmaiked  no  later 
than  Wednesday,  Au^ist  7, 1991,  and 
received  no  laterthan  Thursday,  August 
15, 1991. 

3.2.  The  par  amount  of  Bonds  bid  for 
must  be  stated  on  each  tenden  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in.  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractiona  may.  not  be  und. 
Noncompetitive  tenders  must  show  the 
term  “noncompetitive"  on  the  tender 
form  in  lieu  of  O' specified  yield, 


Federal  Register  /  Vol.  56,  No.  154  /  Friday.  August  9.  1991  /  Notices 


37945 


3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
competitive  tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  fit)m 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  fivm  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Bonds 
applied  for,  or  by  a  guarantee  fi'om  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservation  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  o^ered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  Vb  of  one  percent 
increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100,000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
92,500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Bonds.  Based  on 
such  interest  rate,  the  price  of  each 
competitive  tender  allotted  will  be 


determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitti;^  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Ftice  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  will  be  accepted  in  an  amount 
sufficient  to  provide  a  fair  determination 
of  the  yield.  Tenders  received  from 
Federal  Reserve  Banks  will  be  accepted 
as  the  price  equivalent  to  the  weighted 
average  yields  of  accepted  competitive 
tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  of  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Bonds  specified  in  section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary’s 
action  imder  this  section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Bonds  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of 
Public  Debt  whenever  the  tender  was 
submitted.  Settlement  on  Bonds  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5 
must  be  made  or  completed  on  or  before 
Thursday,  August  15, 1991.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  inunediately 
available  to  the  Treasury;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  fi-om  institutional  investors  no 
later  than  Tuesday,  August  13, 1991. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
bonds  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely. 


as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Bonds  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Bonds 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Bond  being 
purchased.  In  any  such  case,  the  tender 
form  used  to  place  the  Bonds  allotted  in 
Treasury  Direct  must  be  completed  to 
show  all  the  information  required 
thereon,  or  the  Treasury  Direct  account 
number  previously  obtained. 

6.  Separability  of  Principal  and  Interest 

6.1.  Under  the  Treasury’s  STRIPS 
Program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
Bond  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  separate 
STRIPS  components  are:  each  future 
semiannual  interest  payment  (referred 
to  as  an  Interest  Component)  and  the 
principal  payment  (referred  to  as  the 
Principal  Component).  Each  Interest 
Component  and  the  F^incipal 
Component  shall  have  an  identifying 
designation  and  CUSIP  number,  which 
are  set  forth  in  Attachment  A  to  this 
circular. 

6.2.  Attachment  A  also  provides  the 
payable  dates  for  the  separate 
components.  In  the  event  any  payment 
date  is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

6.3.  For  a  Bond  to  be  separated  into 
the  components  described  in  section 
6.1.,  the  par  amount  of  the  Bond  must  be 
in  an  amount  which,  based  on  the  stated 
interest  rate  of  the  Bond,  will  produce  a 
semiannual  interest  payment  of  $1,000  or 
a  multiple  of  $1,000.  Attachment  B  to 
this  circular  provides  the  minimum  par 
amounts  required  to  separate  a  security 
at  various  interest  rates,  as  well  as  the 
interest  payments  corresponding  to 
those  minimum  par  amounts.  Par 
amounts  greater  than  the  minimum 
amount  must  be  in  multiples  of  that 
amount.  The  minimum  par  amount  for 
this  offering  will  be  provided  in  the 
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public  announcement  of  the  amount  and' 
yield  range  of  accepted  bids. 

6.4.  A  Bond  may  be  sepcusted  into  its 
components  at  any  time  from  the  issue 
date  until  maturity.  A  request  for 
separation  must  be  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Bonds.  Once  a  Bend  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  multiples  of  $1,009. 

6.5.  Interest  Components  and  Principal 
Components  in  multiples  of  $1,000  will 
be  acceptable  to  secure  deposits  of 
Federal  public  monies.  They  will  not  be 
acceptable  in  payment  of  Federal  taxes. 

6.6.  Interest  and  Principal  Components 
of  separated  secinities  may  be 
reconstituted,  i.e.,  restored  to  dieir  fully 
constituted  form,  on  the  book-entry 
records  of  the  Federal  Reserve  Banks.  A 
Principal  Component  and  all  related 
unmatured  Interest  Components,  in  die 
appropriate  minimum  or  multi^ 
amounts  previously  announced,  must  be 
submitted  together  Con  reconstitution. 

6.7.  Detached  physical  interest 
coupons,  Gouponaheld  under  the  CUBES 
Program,  or  cash  payments  may  not  be 
subetitiited  for  misang  Inteoest  or 
Principal.  Components.  Any 
reconstitiition  request  whidi  does  not 
comprise  all  of  dm  necessary  STRIPS 
components  in  the  appropriate  amounts 
will  not  be  accepted. 

6.&  Ths-book-entiy  transfer  of  each 
Interest  Component  and  Principal 
Component  included  in  a.  reconstitution 
transaction  will  be  subject  to  the  fee 
schedule  geno-ally  applicable  to 
transfers  of  book-entry  Treasury 
securities. 

6.9.  Unless  otherwise  provided  in  this 
offering  circolar,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Bonds  separated  into  their  components. 

7.  Gooeral  Provistoas 

7J.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issuer  maintain, 
service,  and' make  payment  on  the 
Bonds. 

7.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holdere  of  the  Bonds.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

7.3.  The  Bonds  issued’  under  this 
circular  shad  be  obllgatiene  of  the 
United  States,  whetiter  hehf  in  the  folly 


constituted  form  or  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  in  legal 
tender,  principal  and  interest  on  the 
Bend’s, 

7.4.  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular. 
GeraldMurphy. 

Fiscal  Assistant  Secretary. 

Attacfament  A-^USIP  Nuidheis  and 
Dasignalioiis  for  the  Principal  Camponant 
and  Intemst  Componunts  of  Traasuiy  Bomb 
of  August  15, 2021.  CUSIP  No.  U2810  EK  B 
The  Principal  Component  is  designated 
(Interest  Rate)  Treasury  Principal  (TPRN) 

2021  due  August  15, 2021,  due  August  15,  2021; 
CUSIP  No.  912803  AX  1. 


Interest  Components 


Designation 

CUSIP  Na 
912833 

rreeisury  Interest  (TINT)  due; 

Feb.  15,  1992 . . . . 

BK  5 

Aiig  15  1009 

BL  3 

Feb.  15,  1993 . 

BM  1 

Aug.  15, 1993  . 

BN  9 

Feb.  is!  1994 

BPA 

Aug.  15,  1994  . . 

B02 

Feb.  19,  1995  . 

BR  0 

ts!  199B  . 

!BS8 

Fnh  IS,  100S . 

BT8 

Aug.  is!  1996 . . . . 

Fnh  IS,  1997 

[BU3 

BV  1 

Aug.  15, 1997 . . . - 

Feb.  15,  1998 . . 

BW9 

BX  7 

Aug.  is!  1998 . -  . . -  - 

BY  5 

Fab.  15, 109a..„  . . . . 

BZ2 

Aug.  15. 1999  . .  . 

CA6 

Fok  IS,  9000 

CB  4 

Aug.  15,  2000  . 

GC2 

Feb.  15,  2001  . 

CD  0 

Aug.  is!  2001  . 

CE  9 

KtJa.  ia,  2009 . 

CF5 

Aug.  15.  2002 . . . . 

CG  3. 

Feb  is!  2003 . . . . . . 

CH  1 

Aug.  is!  2003 . 

CJ  7 

Fib,  16,  2004. . .  J 

CK  4- 

Aug.  15,  200A . - _ _ 

CL  2 

Feb.  is!  2005 . . . .  . 

CMO 

CN  8 

Feb.  13,  2006 . 

CP  3 

Aug  15,  9008 

CO  1 

F<ih.  IS,  9007 

CR  9 

Aug.  is!  2007  _ 

CS7 

Feb.  15.  2008  . 

CTS 

Aug.  19.  2008  . 

CU  2 

Febj  15,  2009  . 

CVO 

Aug.  is!  2009 . . . .  . 

CWi8 

Fab.  is!  2010 . . . .  . 

CX6 

Aug.  15,  2010 . . . 

CY4 

Feb;  19,  2011. . . . 

•CZ1' 

Aug.  15,  2011 . . . 

DA  5 

Fnh  IS,  9019 

DB  3 

Aug.  15,  2012 _ _ 

DC  1 

Feb.  is!  2013 . . . . . . 

DD9 

Aug.  15,  2013 . 

DE  7 

Feb.  is!  2014 . . . . . 

DF4 

Aug.  19,  2014.._  _ _  _ 

DG  2 

Feb.  is!  201S._ _ _  . 

DMO 

Aug.  15!.2D1S . . . 

JT8 

Feb.  19,  2016 . . . 

KG  4 

Aug;  is!  »»• . . . . 

KJ.a 

Feb.  «,  201-7. . 

KL3 

AMg.15.2ai7.  ..  _  .  __ 

NN  a 

Feb.  15,  2018. _  _  _ 

KQ2 

Ana  19.  2019 . . 

KS8 

Interest  Components— Continued 


Designation 

CUSIP  NO. 

.  912833 

Feb.  15,  2aia . . . . . . 

.KU.3 

Aug.  15!20ie..„ . — 

Feb  15.  2020 . 

'KW9 

KY  5 

Aug.  15,  2020 . . . 

*LA6 

Feb.  is!  2021. . . - . . . . . 

L£2 

Aug.  15,  2021 _ _ _ _ _ 

LE8 

Attachment  B— Mimmum  Face 
Amounts  Which  Are  Multiples  of 
$1,000  Required  in  Order  to 
Produce  Interest  Payments  That 
Are  Multiples  or  $1:, 000 


Coupon  (percent) 

Intereet' 

peymant 

5.000 _ _ 

$40,000.00 

1 

si,000.(»} 

5.125 . 

1,600,000.00 

800,000.00 

41,000.00 

5.250 . 

'  21,000.00 

5.375 . 

1,603090.00 

400,000.00 

320KXX):00 

40,000  00 

5.500 . 

1T.080.00 

9625 . 

9,000.00 

5.750 . . 

5.875 . 

800,00300 

'  r.80o;ooo.oo 

23,000.00 

47;00300 

RIjinMHMMRMH 

100,000.08 

3,000.00 

6,125.  _ 

1.800.000.00 

49>0(n.Q0 

ft  9sn 

32,000.00 

1,00300 

6.375 _ _ 

1,600.000.00 

51,000.00 

6.500 . 

‘  400,000:00 

.13,000.00 

6.625 . . 

t.eeo, 000.06 

59,000.00 

6.75a_  _ 

800,000:00 

27:00300 

6  fl7S  . 

326,000.00 

1  11,00300 

7.000 _  _ 

206,000.00 

7,00300 

7.125 . . 

1,600.000.00 

57,000.00 

T.ZS0 . 

'  860,000.00- 

29,000.00 

7.375 . .  . 

t  1,600,000.00 

59,000.00 

80,000.60 

3,000.00 

7  R95  . 

.  1,600,000.00 

61,00300 

7.750 _ _ 

'  800.000.00 

31,000.00 

7875  . 

1,600.000.00 

25;000:00 

63,000.00 

RSxSWHMNNMI 

1,000.00 

8.125..„ . . 

320,000.00 

1300300 

8.250; _ _ _ 

800,000.00 

33,00000 

8  375 

1,600,000.00 

67.000.00 

8.500 . 

400,000.00 

17,000.00 

8  695 . . 

1,606,000.00 

69000.00 

8  750  . 

160,000.00 

7,000.00 

8.875  . .  .. 

1.600,000.00 

71.000.00 

RrSfTnHMHRHMH 

200.060.00 

9,000.00 

9.125 . . 

1.600,000.00 

73,060.00 

9.250 . 

800,000.00 

37,000.00 

3375 . . . 

64,000.00 

1  3,00300 

BSOO 

400,000.00 

19,000.00 

0  695 

1.603000.00 
'  800,000.00 

77,000.00 

9.750. . 

39,000.03 

9875 . 

1,600,000.00 

79,060.00 

BiSVRiSHMMMHHi : 

20,000.00 

1,000.00 

10.125 _ _ _.... 

1,600.000.00 

81,000.00 

10.250 . .  .. 

800,000.00 

41.093QB 

10  375 . . . 

1,600,000:00 

83,000.00 

ItSiTStSWMMHMM 

400,000.00 

!  21,000.00 

10.625 _ _ 

320,00003 

17:00300 

10  750: . 

803000.00 

,  43,000.00 

13875.  _  _ 

1,600,00300 

67,000.03 

1  T.OOO . 

200,000.00 

1T.00O.0Q 

11.125 . . 

1,800.000.00 

189.00300 

'  89000.00 

ir.250 _ 

300300 

11.375 _ 

r,6oe.ooo.oo 

91,000.00 

M.5QQ . 

400000.00 

1,600,000.00 

23,00300 

93000.00 

11.750; . 

860,000.00 

323003001 

47;ooe.oe 

11.879 _ 

18,000.03 

19000 . 

53000.00 

309DiOO' 

12.125. _  .  _ 

1,000,00303 

97,00303 

12.250 . 

800,000.00 

49,000.00 
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Attachment  B— Minimum  Face 

Amounts  Which  Are  Multiples  of 
$1,000  Required  in  Order  to 
Produce  Interest  Payments  That 
Are  Multiples  of  $1,000— Continued 


Coupon  (percent) 

Minimum  face 

Interest 

payment 

12.375 . 

1,600,000.00 

99,000.00 

12.500 . 

16,000.00 

1,000.00 

12.625 . . . 

1,600.000.00 

loliooo.oo 

12.750 . 

800,000.00 

51,000.00 

12.875 . 

1,600,000.00 

103,000  00 

13.000 . 

200^000.00 

13,000.00 

13.125 . 

320,000.00 

2L000.00 

13.250 . 

800,000.00 

53,000.00 

13.375 . 

1,600,000.00 

107’000.00 

13.500 . 

400,000.00 

27,000.00 

13.625 . 

1,600,000.00 

109,000.00 

13.750 . 

160^000.00 

1LOOO.OO 

13.875 . 

1,600,000.00 

111,000.00 

14.000 . 

100,000.00 

7!ooo.oo 

14.125 . 

1,600,000.00 

113,000.00 

14.250 . 

800,000.00 

57  000  00 

14.375 . 

320,000.00 

23^000.00 

14.500 . 

400,000.00 

29,000.00 

14.625 . 

1,600,000.00 

117,000.00 

14.750 . 

800,000.00 

59,000.00 

14.875 . 

1,600,000.00 

119,000.00 

15.000 . 

40,000.00 

3,000.00 

15.125 . 

1,600,000.00 

121,000.00 

15.250 . 

800,000.00 

61,000.00 

15.375 . . 

1,600,000.00 

123,000.00 

15.500 . 

400,000.00 

31,000.00 

15.625 . 

64,000.00 

5,000.00 

15.750 . 

800,000.00 

63,000.00 

15.875 . 

1,600,000.00 

127,000.00 

16.000 . 

25,000.00 

2,000.00 

16.125 

1,600,000.00 

129,000.00 

16.250 

160,000.00 

13,000.00 

16.375 

1,600,000.00 

131,000.00 

16.500 

400,000.00 

33,000.00 

16.625.  . 

1,600,000.00 

133,000.00 

16.750 .  .. 

800,000.00 

67,000.00 

16.875 . 

320,000.00 

27,000.00 

17.000 . 

200,000.00 

17,000.00 

17.125 . 

1,600,000.00 

137,000.00 

17.250 . 

600,000.00 

69,000.00 

17.375 . 

1,600,000.00 

139,000.00 

17.500 . 

80,000.00 

7,000.00 

17.625 . 

1,600,000.00 

141,000.00 

17.750 . 

800,000.00 

71,000.00 

17.875 . 

1,600,000.00 

143,000.00 

18.000 . 

100,000.00 

9,000.00 

18.125 . 

320,000.00 

29,000.00 

18.250 . 

800,000.00 

73,000.00 

18.375 . 

1,600,000.00 

147,000.00 

18.500 . 

400,000.00 

37,000.00 

18.625 . 

1,600,000.00 

149,000.00 

18.750 . 

32,000.00 

3,000.00 

18.875 . 

1,600,000.00 

151,000.00 

19.000 . 

200,000.00 

19,000.00 

19.125 . 

1,600,000.00 

153,000.00 

19.250 . 

600,000.00 

77,000.00 

19.375 . 

320,000.00 

31,000.00 

19.500 . 

400,000.00 

39,000.00 

19.625 . 

1,600.000.00 

157,000.00 

19.750 . 

800,000.00 

79,000.00 

19.875 . 

1,600,000.00 

159,000.00 

20.000 . 

10,000.00 

1,000.00 

20.125 . 

1,600,000.00 

161,000.00 

20.250 . 

800,000.00 

81,000.00 

(FR  Doc.  91-18924  Filed  8-8-91;  8:45  am] 
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Debt  Management  Advisory 
Committee;  Meeting 

Notice  is  hereby  given,  pursuant  to 
section  10  of  Public  Law  92-463,  that  a 
special  meeting  will  be  held  at  the 
Federal  Reserve  Bank  of  New  York  on 
September  4, 1991,  of  the  following  debt 
management  advisory  committee: 

Public  Securities  Association 
Treasury  Borrowing  Advisory  Committee 

The  agenda  for  the  Public  Securities 
Association  Treasury  Borrowing 
Advisory  Committee  meeting  provides 
for  a  working  session  in  connection  with 
a  written  report  to  the  Secretary  of  the 
Treasury. 

Pursuant  to  the  authority  placed  in 
Heads  of  Departments  by  section  10(d) 
of  Public  Law  92-463,  and  vested  in  me 
by  Treasury  Department  Order  101-05, 1 
hereby  determine  that  this  meeting  is  * 
concerned  with  information  exempt 
from  disclosure  under  section  552b(c](4] 
and  (9](A)  of  title  5  of  the  United  States 
Code,  and  that  the  public  interest 
requires  that  such  meetings  be  closed  to 
the  public. 

My  reasons  for  this  determination  are 
as  follows.  The  Treasiuy  Department 
requires  frank  and  hill  advice  from 
representatives  of  the  hnancial 
community  prior  to  making  its  final 
decision  on  major  hnancing  operations. 
Historically,  this  advice  has  been 
ofrered  by  debt  management  advisory 
committees  established  by  the  several 
major  segments  of  the  financial 
community,  which  committees  have 
been  utilized  by  the  Department  at 
meetings  called  by  representatives  of 
the  Secretary.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  Public  Law 
92-463.  The  advice  provided  consists  of 
commercial  and  hnancial  information 
given  and  received  in  conhdence.  As 
such  debt  management  advisory 
committee  activities  concern  matters 
which  fall  within  the  exemption  covered 
by  section  552b(c)(4)  of  title  5  of  the 
United  States  Code  for  matters  which 
are  “trade  secrets  and  commercial  or 
hnancial  information  obtained  from  a 
person  a  privileged  or  conhdential." 

Although  the  Treasury's  final 
announcement  of  hnancing  plans  may 
not  rehect  the  recommendations 
provided  in  reports  of  an  advisory 
committee,  premature  disclosure  of 
these  reports  would  lead  to  signihcant 
hnancial  speculation  in  the  securities 
market.  Thus,  these  meetings  also  fall 
within  the  exemption  covered  by  section 
552b(c](9](A)  of  title  5  of  the  United 
States  C(^e. 

The  Assistant  Secretary  (Domestic 
Finance)  shall  be  responsible  for 


maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  aimual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of 
section  552b  of  title  5  of  the  United 
States  Code. 

Dated:  August  5, 1991. 

Jerome  H.  PoweU, 

Assistant  Secretary  (Domestic  Finance). 
[FR  Doc.  91-18946  Filed  6-8-61;  8:45  am] 
BILUNQ  COM  4S10-2S-M 


[Department  Circular*Pubiic  Debt  Seriee- 
Na  25-91] 

Treasury  Notes  of  August  15, 2001, 
Series  C-2001 

Washington,  August  1, 1991. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately 
$12,000,000,000  of  United  States 
securities,  designated  Treasury  Notes  of 
August  15,  2001,  Series  C-2991  (CUSIP 
No.  912827  B9  2],  hereafter  referred  to  as 
Notes.  The  Notes  will  be  sold  at  auction, 
with  bidding  on  the  basis  of  yield. 
Payment  will  be  required  at  the  price 
equivalent  of  the  yield  of  each  accepted 
bid.  The  interest  rate  on  the  Notes  and 
the  price  equivalent  of  each  accepted 
bid  will  be  determined  in  the  manner 
described  below.  Additional  amounts  of 
the  Notes  may  be  issued  to  Federal 
Reserve  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amoimts  of  the 
Notes  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1  The  Notes  will  be  dated  August  15, 
1991,  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
February  15, 1992,  and  each  subsequent 
6  months  on  August  15  and  February  15 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature 
August  15,  2001,  and  will  not  be  subject 
to  call  for  redemption  prior  to  maturity. 
In  the  event  any  payment  date  is  a 
Saturday,  Simday,  or  other  nonbusiness 
day,  the  amount  due  will  be  payable 
(without  additional  interest)  on  the  next 
business  day. 

2.2  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
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from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  Tliey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $1,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  deHnitive  or  in  bearer  form. 

2.5  A  Note  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  it  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstitution  of  Principal  and  Interest 
Components  are  set  forth  in  section  6- of 
this  circular.  Subsections  2.1.  through 

2.4.  of  this  section  are  descriptive  of 
Notes  in  their  fiilly  constituted  form;  the 
description  of  the  separate  Principal  and 
Interest  components  is  set  forth  in 
section  6  of  circular. 

2.9  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  Treasiuy 
Direct  Book-entry  Seciuities  System  in 
Department  of  the  Treasury  Circular, 
Public  Debt  Series,  No.  2-86  (31  CFR  part 
357),  apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  IXI 20239-1500, 

Wednesday,  August  7, 1991,  prior  to  12 
noon,  Eastern  Daylight  Saving  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m..  Eastern  Daylight  Saving  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Tuesday,  August  6, 1991,  and 
received  no  later  tiian  Thursday,  August 
15. 1991. 

^2  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  hid  i»  $1,006;  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tencters  meat  also  show  the 


yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  “noncompetitive”'  on  the  tender 
form  in  lieu  of  a  specified  }rield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury’s  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
competitive  tenders. 

3.4.  Commercial  banks,  which  for  this 
piupose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accoimts  of 
customers  if  the  names  of  the  customers 
are  the  amoimt  for  each  customer  and 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
accoimt. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and. 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  fit)m  all 
others  must  be  accompanied  by  foil 
payment  for  the  amount  of  Notes 
applied  for,  or  by  a  guarantee  fi'om  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders- will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  die  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  ta  which 
tsnilers  are  accepted,  an  interest  rate 
will  be  establish^,  at  a  Vk  of  one 
percent  increment,  which  remits  in  an 
equivalent  average  accepted  price  close 
to  lOO.OQQiandialowesl  acc^jled  price 


above  the  original  issue  discount  limit  of 
97.500.  That  stated,  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g, 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amoimt  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  fi^m  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  theirbids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  fiill,  or  when 
the  price  at  the  average  yield  i»  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1,. 
and  to  make  di^r^  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public,  interest  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Thursday,  August  15,.  1991.  Payment  in 
foil  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  toithe  Treasury;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the' general 
regulations  governing  United  States 
securities;  or  by  check  drawn  tathe. 
order  of  the  institution  to  which  the 
tender  was  submitted,'  which  most  be 
received  from  institutional  investors  no 
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later  than  Tuesday.  August  13. 1991. 
When  pa^nnent  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par.  settlement  for 
the  premium  must  be  completed  timely, 
as  speciHed  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amoimt  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  die  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  pa3anent  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in  Treasury 
Direct  must  be  complete  to  show  all  the 
information  required  thereon,  or  the 
Treasury  Direct  account  number 
previously  obtained. 

6.  Separability  of  Principal  and  Interest 

8.1.  Under  the  Treasury’s  STRIPS 
Program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
Note  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  separate 
STRIPS  components  are:  each  future 
semiannual  interest  payment  (referred 
to  as  an  Interest  Component)  and  the 
principal  payment  (referred  to  as  the 
Principal  component).  Each  Interest 
Component  and  the  Principal 
Component  shall  have  an  identifying 
designation  and  CUSIP  number,  which 
are  set  forth  in  Attachment  A  to  this 
circular. 

6.2.  Attachment  A  also  provides  the 
payable  dates  for  the  separate 
components.  In  the  event  any  payment 
date  is  a  Saturday,  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

6.3.  For  a  Note  to  be  separated  into 
the  components  described  in  section 
6.1.,  the  par  amoimt  of  the  Note  must  be 
in  an  amount  which,  based  on  the  stated 
interest  rate  of  the  Note,  will  produce  a 
semiannual  interest  payment  of  $1,000  or 
a  multiple  of  $1,000.  Attachment  B  to 
this  circular  provides  the  minimum  par 
amounts  required  to  separate  a  security 
at  various  interest  rates,  as  well  as  the 
interest  payments  corresponding  to 
those  minimum  par  amounts.  Par 
amounts  greater  than  the  minimum 


amount  must  be  in  multiples  of  that 
amount.  The  minimum  par  amount  for 
this  offering  will  be  provided  in  the 
public  announcement  of  the  amount  and 
yield  range  of  accepted  bids. 

6.4.  A  Note  may  be  separated  into  its 
components  at  any  time  from  the  issue 
date  until  maturity.  A  request  for 
separation  must  be  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Notes.  Once  a  Note  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  multiples  of  $1,000. 

6.5.  Interest  Components  and  Principle 
Components  in  multiples  of  $1,000  will 
be  acceptable  to  secure  deposits  of 
Federal  public  monies.  They  will  not  be 
acceptable  in  payment  of  Federal  taxes. 

6.6.  Interest  and  Principal  Components 
of  separated  securities  may  be 
reconstituted,  i.e.,  restored  to  their  fully 
constituted  form,  on  the  book-entry 
records  of  the  Federal  Reserve  Banks.  A 
Principal  Component  and  all  related 
unmatured  Interest  Components,  in  the 
appropriate  minimum  or  multiple 
amounts  previously  announced,  must  be 
submitted  together  for  reconstitution. 

6.7.  Detached  physical  interest 
coupons,  coupons  held  under  the  CUBES 
Program,  or  cash  payments  may  not  be 
substituted  for  missing  Interest  or 
Principal  Components.  Any 
reconstitution  request  which  does  not 
comprise  all  of  the  necessary  STRIPS 
components  in  the  appropriate  amounts 
will  not  be  accepted. 

6.8.  The  book-entry  transfer  of  each 
Interest  Component  and  Principal 
Component  included  in  a  reconstitution 
transaction  will  be  subject  to  the  fee 
schedule  generaUy  applicable  to 
transfers  of  book-entiy  Treasury 
securities. 

6.9.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury’s  general  regulations  governing 
United  States  securities  apply  to  the 
Notes  separated  into  their  components. 

7.  General  Provisions 

7.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payments  for,  and  to  issue,  maintain, 
service,  and  make  payments  on  the 
Notes. 

7.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 


7.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay.  in  legal 
tender,  principal  and  interest  on  the 
Notes. 

7.4.  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular. 
Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

Attachinent  A^-CUSIP  Numbers  and 
Designations  for  the  Principal  Component 
and  Interest  Components  of  Treasury  Notes 
of  August  15, 2001,  Series  C-2001,  CUSIP  Na 
•12827  692. 

The  Principal  Component  is  designated 
(Interest  Rate)  Treasury  Principal  (TPRN) 
Series  C-2001  due  August  15. 2001,  CUSIP  No. 
912820  BBZ 


Interest  Components 


Designation 

CUSIP  Na 
•12833 

Treasury  Interest  (TINT)  due 

Feb.  15,  1992..  _ 

BK5 

Aug  15^  1992  . 

BL3 

Feb.  is!  1993 _ _ - 

BM1 

Aiig  is!  . . 

BN9 

Feb.  is!  1994 . .  . . . . 

BP  4 

is!  1994 . . 

B02 

IS  igas  . 

8R0 

Aug  IS  UMM  . 

BS8 

Feb.  is!  1996 _  _  _ 

BT6 

Aug  15  1996 .  . 

BU3 

Feb  15  1997  . 

BV  1 

Aug.  is!  1997 _  _ _ 

BW9 

Feb  is!  . 

BX7 

Aug  iQOft  . 

BY  5 

Feb.  is!  1999 _  _ _ 

BZ2 

Aug.  is!  1999..  -  _ 

CA6 

Feb  15  2000- _ _ 

C84 

Atig  11?  oftnn  . 

CC2 

onni  . 

COO 

Aijg  15  . 

CE8 

Attachment  b— Minimum  Face 

Amounts  Which  Are  Multiples  of 
$1,000  Required  in  Order  To 
Produce  Interest  Payments  That 
Are  Multiples  of  $1,000 


Coupon  (percent) 

MMrmim  face 

Merest 

payment 

5.000 . 

40.000.00 

1,000.00 

5.125..„ . . 

1,800.000.00 

4i.ooaoo 

5.250 . . . . 

8oaooo.oo 

21,000.00 

5-375 . 

1.600,000.00 

43.000.00 

5.500 . . 

400.000.00 

ii,ooaoo 

5.625 . 

320,000.00 

8.000.00 

5.750 . . . 

800,000.00 

23,000.00 

5.875 — . 

1,600.000.00 

47.000.00 

6.000 - - 

ioaooo.oo 

3.ooaoo 

6.125— . 

1,600,000.00 

49.000.00 

6.250 . . . — 

32,000.00 

i.ooaoo 

6.375  - 

i,eoo/x)o.oo 

51,00000 

6.500 . . 

400,000.00 

13.000.00 

6.625 . . 

i.6oaooo.oo 

53,000.00 

6.750.„.. . . 

800.000.00 

27,000.00 

6.875 . . 

320,000.00 

11.00000 

37950 
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Attachment  B— Minimum  Face 
Amounts  Which  Are  Multiples  of 
$1,000  Required  in  Order  To 
Produce  Interest  Payments  That 
Are  Multiples  of  $1,000— Continued 


Coupon  (percent) 

Minimum  face 

Interest 

payment 

7.000 . 

200.000.00 

7,000.00 

7.125 . . . 

1,600,000.00 

57,000.00 

7.250 . 

800.000.00 

29.000.00 

7.375..._ . 

1,600,000.00 

59.000.00 

7.500... . . 

80,000.00 

3,000.00 

7.625 . 

1  600,000.00 

61  000.00 

7.750 . . . 

800^000.00 

31,000.00 

7.875 . . 

1,600,000.00 

63,000.00 

8.000.... . 

25,00080 

1,000.00 

8.125 . 

320,000.00 

13,000.00 

8.250 . 

eoo’ooo.oo 

33!oOO.OO 

8375 . 

1.600.000.00 

67,000.00 

8.500 . . 

400,000.00 

17,000.00 

8.625..... . 

1,600,000.00 

69,000.00 

8.750 . . . 

160,000.00 

7,000.00 

8.875.... . . 

1,600,000.00 

7L000.00 

9.000 . . 

200.000.00 

9,000.00 

9.125 . 

1.600,000.00 

73,000.00 

9.250 . . . 

800,000  00 

37,000.00 

6.375 . . . 

64,000.00 

3,000.00 

9.500 . 

400,000.00 

19,000.00 

9j625 . 

1,600.000.00 

77^00080 

9.750 _ _ _ 

800,000.00 

39.000.00 

9.875 . 

1,600,000.00 

79,000.00 

10.000. . 

20,000  00 

1,000.00 

10.125 . . . . . 

1,600,000.00 

81,00080 

10.250 . 

800,000.00 

41.000.00 

10.375 _ 

1,600.000.00 

63800.00 

10500 .  .... 

400,000.00 

21.000.00 

10.625 _ _ _ 

320,000.00 

17,000.00 

10.750 . 

600,000.00 

43,000.00 

10.875 . 

1,600.000.00 

67.000.00 

11.000 . _... . 

200,000.00 

11,000.00 

11.125.. . . 

1,600.000.00 

89.000.00 

11.250 . . . 

160,000.00 

9.000.00 

11.375 - - 

1,600.000.00 

91,000.00 

11.500 . . . 

400.000.00 

23,000.00 

11.625 . . 

1,600.000.00 

93,000.00 

11.750 _ _ _ 

800,000.00 

47,000.00 

11.875.._ . _.... 

320,000.00 

19,000.00 

12.000 . . . 

50,000.00 

3,00080 

12.125 _ _ 

1,600.000.00 

97.000.00 

12.250 . : . 

600,000.00 

49.000.00 

12.375 . . 

1.600,000.00 

99.000.00 

12.500 . 

16,000.00 

1,000.00 

12.625.. . . 

1.600,000.00 

101,00080 

12.750 . . . . 

800800.00 

51,000.00 

12875 _ _  . 

1,600,000.00 

103.000.00 

13.000 . . . 

200,000.00 

13.000.00 

13.125...._ . . . 

320.000.00 

21.000.00 

13.250...._ . 

600.000.00 

53,000.00 

13.375 . . . . 

1,600.000.00 

107,000.00 

13.500 . . . 

400,000.00 

27.000.00 

13.625 . . . 

1.600,000.00 

109,000.00 

13.750..„ . . . 

160,000.00 

11.000.00 

13.875 . . 

1.600,000.00 

111.000.00 

14.000 . . . . 

100,000.00 

7.000.00 

14.125 _ 

.  1,600,000,00 

113800.00 

14.250...._ . . 

800,000.00 

57.000.00 

14.375 . . . 

320,000.00 

23.000.00 

14.500 _ _ ;_... 

400,000.00 

29.000  00 

14.625 . . 

1.600800.00 

117,000.00 

14.750 . . 

800,000.00 

59,000.00 

14.875 . . . 

1.600.000,00 

119.000.00 

15.000 . 

40.000.00 

3,000.00 

15.125.- . 

1.600,000.00 

121,000.00 

15850 . .; . 

600,000.00 

61,000.00 

15875.-:.. . 

1,600.000.00 

123.000.00 

15.500 _ 

4oo.ooo.oo 

31,000.00 

15.625 . . . 

64.000.00 

5.000.00 

15.750 . . 

800.000.00 

63.000.00 

15.875 _ 

1.600.000.00 

127,000.00 

16.000..— . . J 

25.000.00 

-  2,000.00 

Attachment  B— Minimum  Face 
Amounts  Which  Are  Multiples  of 
$1,000  Required  in  Order  To 
Produce  Interest  Payments  That 
Are  Multiples  of  $1,000— Continued 


Coupon  (percent) 

Minimum  face 

Interest 

payment 

16.125 . 

1,600,000.00 

129,000.00 

16.250 . 

160,000.00 

13,000.00 

16.375 . . 

1,600,000.00 

131,000.00 

16.500 . 

400.000.00 

33,000.00 

16.625 . 

1,600,000.00 

133,000.00 

16.750 . 

800,000.00 

67,000.00 

16.875 . . 

320,000.00 

27,000.00 

17.000 . 

200,000.00 

17,000.00 

17.125 . 

1,600,000.00 

137,000.00 

17850 . - . 

800,000.00 

69,000.00 

17.375 . 

1,600.000.00 

i39,ooaoo 

17.500 . 

80.000.00 

7,000.00 

17.625 . 

1,600,000.00 

14LOOO.0O 

17.750 . - . 

800,000.00 

71,000.00 

17.875 . 

1,600,000.00 

143,000.00 

18.000 . 

100,000.00 

9,000.00 

18.125 . - . 

320,000.00 

29,000.00 

18.250— _ _ 

600,000.00 

73800  00 

18.375 . 

1,600,000.00 

147,000.00 

18.500.- . . 

400,000.00 

37,000.00 

18.625 . - . 

1,600,000.00 

149,000.00 

18.750 . 

32,000.00 

3.000.00 

18.875 . - . 

1,600.000.00 

151,000.00 

19000 . . 

200,000.00 

19.00080 

19125 . 

1,600,00080 

153,000.00 

19.250....- . . 

800,000.00 

77,000.00 

19.375 . . 

320,000.00 

31,000.00 

19.500 . . 

400,000.00 

39,000.00 

19.625-...- . . 

1,600,000.00 

157,000.00 

19.7S0-. . 

600,000.00 

79,000.00 

19875- . - . 

1,600,00080 

159,000.00 

20.000 . . . 

10,000.00 

1,000.00 

20.125.- . 

1.600,000.00 

161,000.00 

20.250.- . . 

800,000.00 

-  61,000.00 

(FR  Doc.  91-18925  FUed  8-a-91;  8:45  am]  , 
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[Department  Circular — PubNc  Debt  Series— 
Na  24-91] 

Treasury  Notes  of  August  15, 1994, 
Series  T-1994 

Washington.  August  1, 1991. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately 
$14,000,000,000  of  United  States 
securitie9,  designated  Treasury  Notes  of 
August  15, 1994,  Series  T-1994  (CUSIP 
No.  912827  B8  4),  hereafter  referred  to  as 
Notes.  The  Notes  will  be  sold  at  auction, 
with  bidding  on  the  basis  of  yield. 
Payment  will  be  required  at  the  price 
equivalent  of  the  yield  of  each  accepted 
bid.  The  interest  rate  on  the  Notes  and 
the  price  equivalent  of  each  accepted 
bid  will  be  determined  in  die  manner 
described  below.  Additional  amounts  of 
the  Notes  may  be  issued  to  Federal 
Reserve  Banks  for  their  own  account  in 


exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Notes  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  August 
15, 1991,  and  will  accrue  interest  from  ' 
that  date,  payable  on  a  semiannual 
basis  on  February  15. 1992.  and  each 
subsequent  6  months  on  August  15  and 
February  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  August  15, 1994,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  wilt  be  acceptable  to 
secure  deposits  of  Federal  public 
monies,  lliey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $5,000  and  in  multiples  of  that 
amount  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury’s 

general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Securities  System  in 
Department  of  the  Treasury  Circular, 
PuUic  Debt  Series,  No.  2-86  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular.  ’ 

3.  Sale  Procedures 

3.1,  Tenders  will  be  received  at  . 
Federal  Reserve  Banks  and  Branches  > 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-1500,  Tuesday, 
August  6, 1991,  prior  to  12  noon.  Eastern 
Daylight  Saving  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m..  Eastern  Daylight  Saving  time,  for 
competitive  tenders.  Noncompetitive  • 
tenders  as  defined  below  will  be 
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considered  timely  if  postmarked  no  later 
than  Monday,  August  5, 1991,  and 
received  no  later  than  Thursday,  August 
15, 1991. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive”  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury’s  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
noncompetitive  tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions:  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  association;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
applied  for,  or  by  a  guarantee  fi'om  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

4.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to'  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will ' 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 


higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rates 
will  be  established,  at  a  Vk  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  isshe  discount  limit  of 
99.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  himdre^  e.g.. 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amoimt  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  fit)m  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  the  amount  of 
Notes  specified  in  Section  1,  and  to 
make  different  percentage  allotments  to 
various  classes  of  applicants  when  the 
Secretary  considers  it  in  the  public 
interest.  The  Secretary's  action  under 
this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Thursday.  August  15, 1991.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash,  in  other  funds  immediately 


available  to  the  Treasmy;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  fiom  institutional  investors  no 
later  than  Tuesday,  August  13, 1991. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
:  the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in  Treasury 
Direct  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
Treasury  Direct  account  number 
previously  obtained. 

6.  General  Provisions 

6.1.  As  fisceil  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2  The  Secretary  of  the  Treasury 
.-nay,  at  any  time,  supplement  or  amend 
provisions  of  this  dn^ar  if  such 
supplements  or  amendments  do  not 
adversely  afiect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

(FR  Doc.  91-18926  Rled  8-8-91;  8:45  amj 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  “Government  in  the  Sunshine 
Act”  (Pub.  L  94-«)9)  5  U.S.C.  552b(e)(3L 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  10:00  a.m..  Tuesday, 
August  20. 1991. 

PLACE:  2033  K  St.  NW.,  Washington, 
D.C.  8th  Floor  Hearing  Room. 
status:  Closed. 

MATTERS  TO  BE  CONSiOEREO: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 
Jean  A  Webb, 

Secretary  of  the  Corttmission. 

[FR  Doc.  91-19051  Filed  8-7-91;  8:53  atnj 
BtLUNQ  CODE  S3S1-01-M 


COMMODITY  FUTURES  TRADING  . 
COMMISSION 

TIME  AND  date:  lOdX)  a.m..  Tuesday, 
August  27, 1991. 

PLACE:  2033  K  St..  N.W.,  Washington.: 
D.C,  Lower  Lobby  Hearing  Room. 
status:  Open.  7 

MATTERS  TO  BE  considered: 

— Application  of  the  Chicago  Board  of  Trade 
for  contract  designation  in  cash  settled  ' 
short  term  (two  year)  U.S.  Treasury  Note 
futures  • 

— Proposed  amendment  to  Rde  3i4  to  permit 
trade  options  on  agricultural  commodities 

CONTACT  PERSON  FOR  MORE  ' 
information:  Jean  A.  Webb.  254-6314. 
Jean  A  Webb,  ' 

Secretary  of  the  Commission. 

[FR  Doc.  91-19052  Filed  8-7-91;  8:53  am) 
BtUJNG  CODE  63St-C1-H 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m.,' Tuesday, 
August  27, 1991.  .  t,  .  ■ 

place:  2033  K  St,  NW.,  Washington, 
D.C,  8th  Floor  Hearing.  Room:  ’ .  .  ■  - 

STATUS:  Closed. '  ‘ 

MATTERS  TO  BE  considered: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
Jean  A  Webb, 

Secretary  of  the  Commission. 

(ra  Doc.  91-19053  Filed  8-7;91;  8:53  amj 
BIUJNQ  CODE  63S1-01-N 


FARM  CREDIT  ADMINISTRATION 

Farin  Credit  Administration; 

Amendment  to  Sunshine  Act  Meeting 
SUMMARY:  Pursuant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b(e)(3)), 
the  Farin  Credit  Administration  gave 
notice  on  August  6, 1991  (56  FR  37393)  of 
the  regular  meeting  of  the  Farm  Credit 
Administration  Board  (Board)  scheduled 
for  August  8. 1991.  This  notice  is  to 
amend  the  agenda  for  that  meeting  to 
remove  an  item  form  the  open  session. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nan  P.  Mitchem,  Acting  Secretary  to  the 
Farm  Credit  Administration  Board,  (703) 
683-4003,  TDD  (703)  883-4444. 

ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean. 

Virginia  22102-5090. 
supPLEM^rrARY  information:  Parts  of 
the  meeting  of  the  Board  were  open  to^ 
the  public  (limited  space  available),  and 
parts  of  the  meeting  were  closed  to  the 
public.  The  agenda  for  August  8. 1991,  is 
amended  to  remove  the  following  item 
from  the  open  session: 

Open  Session  . 

A  Approval  of  Minutes. 

Dated:  August  7, 1991. 

Nan  P.  Mitcfaem, 

Acting  Secretary,  Form  Credit  Administration 
Board. 

(FR  Doc.  91-19081  Filed  8-7-91;  1:51  pm] 
I9IULING  CODE  670S-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:11  p.m.  on  Tuesday,  August  6, 1991, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following: 

f 

Matters  relating  to  the  probable  failure  of 
.  certain  insured  banks. 

Refcpmmendations  concerning 
administrative  enforcement  proceedings. 

Recommendations  regarding  the  liquidation 
of  depository  institutions’  assets  acquired  by 
the  Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
'  assets:  ’ 

Case  No.  47.728 

Small  Pool  Liquidation  Agreement 
Case  No.  47,725 

The  Bank  of  New  England  National 
Association,  Boston,  Massachusetts 
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Case  No.  47.706 

Gibraltar  Savings  Association,  Houston, 
Texas 

Matters  relating  to  a  certain  financial 
institution. 

Matters  relating  to  an  assistance  agreement 
with  an  insured  bank. 

Matters  relating  to  Corporation  litigation. 
Matters  relating  to  the  Corporation's 
corporate  activities.  ■ 

in  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope.  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
■of  the  Currency),  concurred  in  by 
Director  T,  Timothy  Ryan,  Jr.  (Office  of 
Thrift  Supervision),  Vice  Chairman 
Andrew  C.  Hove,  Jr.,  and  Chairman  L 
William  Seidman,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days’ 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(4),  (c)(6),  (c)(8), 
(G)(9)(A)(ii).  (c)(9)(B).  and  (c)(10)  of  the 
“C^vemment  in  the  Sunshine  Act’’  (5  , 
U.S.C.  552b(c)(2).  (c)(4).  (c)(6).  (c)(8). 
(c)(9)(A)(ii),  (c)(9)(B).  and  (c)(10)): 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street  NW.,  Washington,  DC. 

Dated:  August  7, 1991. 

Federal  Deposit  Insurance  Corporation.  . 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[FR  Doc.  91-19106  Filed  8-7-91: 1:52  pm| 
BtLUNO  CODE  <714-0t-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m.,  Wednesday, 
August  14, 1991.  ^ 


Reserve  Board  Building,  C. Street  , 

entrance  between  20th  and  21st  Streets 
NW..  Washington,  D.C.  20551,  ' .. 

STATUS:  Closed.  ,  .  ^ 

MATTERS  TO  BE  considered: 

1.  I^rsonnel  actions  (appointments.  >: 

promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees.  <  ■ 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  more' 
information:  Mr.  Joseph  R.  >oyne. 
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Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  August  6, 1991. 

(ennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-19065  Filed  S-7-91;  11:18  am] 
BILUNG  CODE  SSIO-OI-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  August  12, 1991. 

A  closed  meeting  will  be  held  on 
Tuesday,  August  13, 1991,  at  2:30  p.m. 

An  open  meeting  will  be  held  on 
Thursday,  August  15, 1991,  at  10:00  a.m., 
in  Room  1C30.  > 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4),  (8),  (9](A)  and  (10)  and  17 
CFR  200.402(a)  (4),  (8).  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 


Commissioner  Fleischman,  as  duty 
ofHcer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  August 

13. 1991,  at  2:30  p.m.,  will  be: 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday,  August 

15. 1991,  at  10:00  a.m.,  will  be: 

1.  Consideration  of  whether  to  propose  for 
public  comment  rules  implementing  the 
Shareholder  Communications  Improvement 
Act  of  1990.  The  proposed  rules  would:  (1) 
Revise  the  shareholder  communications  rides 
to  require  brokers  and  banks  that  hold  shares 
in  nominee  name  to  forward  to  beneficial 
owners  of  seciuities  the  proxy  materials  and 
information  statements  of  investment 
companies  registered  under  the  Investment 
Company  Act  of  1940;  (2)  revise  the 
shareholder  communications  rules  to  require 
brokers  and  banka  to  forward  to  beneficial 
owners  the  information  statements  of 
registrants  under  Section  12  of  the  Securities 
Exchange  Act  of  1934;  and  (3)  revise  the 
information  statement  rules  to  require  all 
investment  companies  registered  under  the 
Investment  Company  Act  of  1940  to  transmit 
information  statements  to  shareholders 
where  proxies  are  not  solicited.  For  further 
information,  please  contact  Kathleen  K. 

Clarice  at  (202)  272-2107. 

2.  Consideration  of  whether  to  adopt  a  new 
rule.  Rule  3a-6  under  the  Investment 
Company  Act  of  1940  (the  “Act”).  The  rule 
would  provide  an  exception  from  the 


definition  of  “investment  company”  for 
foreign  banks  and  foreign  insurance 
companies  for  alt  purposes  under  the  Act. 
Adoption  of  the  rule  would  permit  foreign 
banks,  foreign  insurance  companies,  and 
related  entities  sucdi  as  finance  subsidiaries 
and  holding  companies,  to  offer  and  sell  their 
securities  in  the  United  States  without 
registering  as  investment  companies  under 
the  Act  or  seeking  individual  exemptions 
from  the  Act’s  requirements.  For  further 
information,  please  contact  Aim  M.  Glickman 
at  (202)  272-3042. 

3.  Consideration  of  whether  to  propose  for 
public  conunent  rules  implementing  the  large 
trader  reporting  section  of  the  Market  Reform 
Act  of  1990.  The  proposed  rules  would:  (1) 
Require  a  person  that  effects  significant 
quantities  of  transactions  in  publicly  traded 
securities  to  file  Form  13H  with  the 
Commission  disclosing  such  person’s  identity, 
affiliations,  and  accounts;  (2)  require  broker- 
dealers  that  carry  accounts  to  maintain 
records  of  transactions  in  publicly  traded 
securities  effected  by  or  for  such  person’s 
accounts;  and  (3)  require  such  broker-dealers 
to  report  to  the  Commission  upon  request, 
transactions  in  publicly  traded  securities 
effected  by  or  for  such  person’s  accounts.  For 
further  information,  please  contact  Nicholas 
T.  Chapekis  at  (202)  272-3115. 

At  times,  changes  in  Commission . 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Edward 
Pittman  at  (202)  272-2400. 

Dated;  August  6, 1991. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doa  91-19018  Filed  8-6-91;  4:21  pm] 
MLLmO  COOE  S010-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previousty 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  220 

School  Breakfast  Prograni-Program 
Outreach 

Correction 

In  rule  document  91-15662  beginning 
on  page  30309  in  the  issue  of  Tuesday, 
July  2, 1991,  make  the  following 
correction; 

On  page  30311,  in  the  first  column,  in 
amendatory  instruction  2,  in  the  first 
line,  “(1)“  should  read  "(I)**- 

BtLUNG  CODE  ISOS^H-O 


DELAWARE  RIVER  BASIN 
COMMISSION 

18  CFR  Part  401 

Amendment  to  Comprehensive  Plan, 
Water  Code  of  the  Delaware  River 
Basin  and  Administrative  Manual- 
Rules  of  Practice  and  Procedure 

Correction 

In  rule  document  91-15753,  beginning 
on  page  30500,  in  the  issue  of 
Wednesday,  July  3, 1991,  make  the 
following  corrections; 

§401.35  [Corrected] 

On  page  30502,  in  the  first  column,  in 
§  401.35(a}(17)  and  (18),  the  first  line  of 
both  paragraphs  should  read  as  follows; 
“The  diversion  or  transfer  of  water”. 

BSJJMO  CODE  1SDSei-0 


§  76.33  [Corrected] 

On  page  33391,  in  the  third  column,  in 
the  Note,  in  the  second  line, 
“duplicated"  should  read 
“unduplicated". 

BtLUNG  CODE  1S0&O1-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  888 

[Docket  No.  89P-03S71 

Orthopedic  Devices;  Hip  Joint  Metal/ 
Polymer/Metal  Semiconstrained 
Porous-Coated  Uncemented 
Prosthesis 

Correction 


FEDERAL  COMMUNICATtONS 
COMMISSION 

47  CFR  Part  76 

[MM  Docket  Nos.  90-4, 94-1296,  FCC  91- 
184) 

Cable  Service;  Effective  Compedtion 
Standard  for  Cable  Basic  Service 
Rates 

Correction 


In  proposed  rule  document  91-16729 
beginning  on  page  32145  in  the  issue  of 
Monday,  July  15, 1991,  make  the 
following  corrections: 

1.  On  page  32148.  in  the  first  column, 
in  the  second  full  paragraph,  in  the  sixth 
line  from  the  bottom,  “foillowup"  should 
read  "followup”. 

2.  On  page  32149,  in  the  third  column. 
in  the  fourth  full  paragraph,  in  the  last 
line.  “135a"  should  read  “135". 


In  rule  document  91-17102.  beginning  billing  code  i50s«i-o 
on  page  33387,  in  the  issue  of  Monday, 

July  22, 1991,  make  the  following 
correction: 
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Department  of  the 
Interior _ 

Bureau  of  Indian  Affairs 


Indian  Gaming;  Red  Lake  Band  of 
Chippewa  Indians;  Notice 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming;  Red  Lake  Band  of 
Chippewa  Indians 

agency:  Bureau  of  Indian  Affairs. 
Interior. 

action:  Notice  of  approved  Tribal-State 
compact. 

summary:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  fPub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register  notice  of  approved  Tribal-State 


Compacts  for  the  purpose  of  engaging  in 
Class  111  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  his  delegated  authority 
has  approved  a  Tribal-State  Compact 
between  the  Red  Lake  Band  of 
Chippewa  and  the  State  of  Minnesota 
executed  on  May  6, 1991. 
SUPPLEMENTARY  INFORMATION:  Because 
of  a  typographical  error,  “Section  287" 
as  referenced  in  the  tribal  trust  land 
description  in  the  second  paragraph  of 
the  tribal-state  compact  should  correctly 
be  referenced  as  “Section  28". 


DATES:  This  action  is  effective  August  9. 
1991. 

ADDRESSES:  Office  of  Tribal  Services, 
Bureau  of  Indian  Affairs,  Department  of 
tiw  Interior,  MS/MIB  4603, 1849  C  Street 
NW.,  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
}p>'ce  Grisham,  Bureau  of  Indian  ABairs. 
Washington.  DC  20240,  (202)  208-7445. 

Dated:  August  2, 1991. 

David  Matheson. 

AMsistant  Secretary — Indian  Affairs. 

(FR  Doc.  91-18947  Filed  8-8-91: 8:45  am| 
MLLING  CODE  4310-03-M 
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Part  III 

Department  of 
Defense 

48  CFR  Parts  219,  232,  and  252 
Pilot  Mentor-Protege  Program;  Notice  of 
Partial  Implementation  and  Final  Rule 
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DEPARTMENT  OF  DEFENSE 

Pilot  Mentor-Protege  Program 

agency:  Department  of  Defense  (DoD). 
action:  Notice  of  partial 
implementation  of  the  Pilot  Mentor- 
Protege  Program,  final  policy. 

summary:  The  Department  of  Defense 
(DoD)  is  issuing  a  Hnal  policy  which 
represents  a  partial  implementation  of 
the  Pilot  Mentor-Protege  Program 
established  under  section  831  of  Public 
Law  101-510.  Under  this  implementation 
phase  of  the  program,  companies  may 
request  approval  as  mentor  firms  to 
provide  developmental  assistance  to 
identified  small  disadvantaged 
businesses  (SDBs)  as  protege  firms.  If 
approved  as  a  mentor  firm.  DoD  may 
provide  the  company  with  credit  against 
SDB  subcontracting  goals, 
reimbursement  or  a  combination  of 
credit  and  reimbursement. 
Reimbursement  under  this  phase  of  the 
program  may  only  be  requested  by 
companies  that  are  able  to  identify 
funding  from  a  DoD  contract  program 
manager.  Companies  interested  in 
becoming  mentor  firms  will  be  solely 
responsible  for  the  selection  of  SDBs  as 
protege  firms. 

The  DoD  policy  sets  forth  the 
implementation  plan  for  the  program 
with  respect  to  companies  that  are 
interested  in  becoming  mentor  firms  and 
want  to  receive  credit  against  SDB 
subcontracting  goals,  reimbursement 
through  funds  i^ntified  by  a  DoD 
contract  program  manager  or  a 
combination  of  credit  and 
reimbursement  The  proposed  DFARs 
coverage  provides  guidance  on 
contracting  ofiicer's  responsibilities 
regarding  these  aspects  of  the  program. 
EFFECTIVE  DATE:  October  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracey  Pinson  Dennis, 

OUSD{A)SADBU,  TTie  Pentagon,  room 
2A340.  Washington,  DC  20301-3061. 
SUPPLEMENTARY  INFORMATION: 
Background 

Section  831  of  Public  Law  101-510  as 
amende  establishes  the  Pilot  Mentor- 
Protege  ftogram.  The  purpose  of  the 
program  is  to  provide  incentives  to 
major  DoD  contractors  to  fiimish  SDBs 
with  assistance  designed  to  enhance 
their  capabilities  to  perform  as 
subcontractors  and  suppliers  under  DoD 
contracts  and  other  contracts,  in  order 
to  increase  the  participation  of  these 
concerns  as  subcontractors  and 
suppliers  under  DoD  contracts,  other  ‘ 
Federal  Government  contracts,  and  ' 
commercial  contracts.  Incentives  for 
major  DoD  contractors  to  provide 


developmental  assistance  to  SDBs 
consist  of  cost  reimbursement.  Credit 
against  SDB  subcontracting  goals 
established  under  DoD  contracts  or 
both. 

A  notice  of  the  proposed  policy  was 
published  for  public  comment  on  May  2, 
1991,  56  FR  20318.  In  response  to  the 
proposed  policy,  DoD  received 
approximately  65  comments.  These 
comments  were  thoroughly  analyzed 
and  many  of  the  recommendations  have 
been  adopted  in  the  partial 
implementation  of  the  final  policy. 

Pursuant  to  this  implementation  phase 
of  the  program,  effective  October  1, 

1991,  companies  that  are  interested  in 
being  approved  as  mentor  firms  and  are 
interested  in  either  (1)  Receiving  credit 
against  SDB  subcontracting  goals  or,  (2) 
reimbursement  as  a  result  of  the 
identification  of  funding  by  a  DoD 
contract  program  manager,  may  apply  to 
DoD  to  participate  in  the  program.  In 
order  to  be  approved  as  a  mentor  firm,  a 
company  must  be  performing  under  at 
least  one  active  subcontracting  plan 
negotiated  pursuant  to  FAR  19.7.  A 
company  must  also  submit:  Their 
concept  for  participation  in  the  program, 
information  regarding  their  overall  SDB 
program,  data  on  awards  to  SDBs  over 
the  two  preceding  fiscal  years  and  a 
letter  of  intent  between  the  company 
and  the  selected  protege  firm  in^cating 
that  once  approved  as  a  mentor  firm, 
they  will  negotiate  a  mentor-protege 
agreement  Upon  review  of  this 
information,  DoD  will  notify  the 
requestor  of  approval  or  disapproval  as 
a  mentor  firm  (within  30  days).  If  a 
request  is  not  approved  the  company 
may  submit  additional  information  for 
reconsideration.  Once  the  mentor- 
protege  agreement  is  negotiated  and 
signed  by  both  parties,  it  must  be 
submitted  to  DoD.  The  review  of  the 
mentor-protege  agreement  will  be  to 
ensure  that  the  agreement  contains  the 
elements  required  by  the  statute.  The 
developmental  assistance  program  may 
be  implemented  by  the  mentor  firm  after 
the  mentor-protege  agreement  is 
approved  (within  5  business  days).  , 

'  Companies  that  are  interested  in 
becoming  mentor  firms  will  be 
responsible  for  the  selection  of  SDBs  as  ’ 
protege  firms.  DoD  will  not  be  involved 
in  the  selection  of  protege  firms, 
however,  SDBs  chosen  as  protege  firms 
by  the  prospective  mentor  firm  must 
meet  the  eligibility  criteria  with  respect 
to  size  and  disadvantage  status  set  forth 
in  the  DoD  policy. 

The  proposed  DoD  policy  on  the  Pilot 
Mentor-Protege  Program  is  as  follows: 


DoD  Policy  For  The  Pilot  Mentor- 
Protege  Program  (Partial 
Implementation) 

/.  Purpose 

A.  This  policy  implements  the  Pilot 
Mentor-Protege  Program  (hereinafter 
referred  to  as  the  “Program”) 
established  under  section  831  of  Pub.  L 
101-510,  The  National  Defense 
Authorization  Act  for  Fiscal  Year  1991 
as  amended.  The  purpose  of  the  Program 
is  to: 

(1)  Provide  incentives  to  major  DoD 
contractors  performing  under  at  least 
one  active  approved  subcontracting  plan 
(may  include  a  plan  negotiated  on  a 
company  wide  or  division  wide  basis) 
negotiated  with  DoD  or  other  Federal 
agencies,  to  assist  small  disadvantaged 
businesses  (SDBs)  in  enhancing  their 
capabilities  to  satisfy  DoD  and  other 
contract  and  subcontract  requirements; 

(2)  Increase  the  overall  participation 
of  SDBs  as  subcontractors  and  suppliers 
under  DoD  contracts,  other  Federal 
agency  contracts  and  commercial 
contracts  and; 

(3)  Foster  the  establishment  of  long 
term  business  relationships  between 
SDBs  and  such  contractors. 

B.  Under  the  Program,  eligible 
contractors  approved  as  mentor  firms 
will  enter  into  mentor-protege 
agreements  with  eligible  SDBs  as  ' 
protege  firms  to  provide  appropriate 
developmental  assistance  to  enhance 
the  capabilities  of  SDBs  to  perform  as 
subcontractors  and  suppliers.  According 
to  the  law,  the  Department  of  Defense 
may,  provide  the  mentor  firm  with  either 
cost  reimbursemenL  credit  against  SDB 
subcontracting  goals  established  under 
contracts  with  DoD  or  other  Federal 
agencies,  or  a  combination  of  credit  and 
reimbursement. 

C.  DoD  will  measure  the  overall 
success  of  the  Program  by  the  extent  to 
which  the  Program  results  in: 

(1)  An  increase  in  the  dollar  value  and 
percentage  of  subcontracts  awarded  to 
SDBs  by  mentor  firms  under  DoD 
contracts; 

.  (2)  An  increase  in  the  dollar  value  of 
bdntract  and  subcontract  awards  tb 
protege  firms  (under  DoD  contracts, 
contracts  awarded  by  other  Federal ' 
agencies  aiid  under  commercial  '  v 
cbntfacts)  since  thei  date  of  their  entry 
irrto  the  Piograin;  ’  ' '  ’  ' 

(3)  An  increase  in  the  number  and 
dollar  value  of  subcontracts  awarded  to 
a  protege  firm  (or  former  protege  firm) 
by  its  mentor  firm  (or  former  mentor 
firm); 

(4)  An  improvement  in  the 
participation  of  SDBs  in  DoD.  other 
Federal  agencies,  and  commercial 
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contracting  opportunities  that  can  be 
attributed  to  the  development  of  SDBs 
as  protege  firms  under  the  Program: 

(5)  An  increase  in  subcontracting  with 
SDB  concerns  in  industry  categories 
where  SOBs  have  not  traditionally 
participated  within  the  mentor  firm’s 
vendor  base: 

(6)  The  involvement  of  emerging  SDBs 
in  the  Program: 

(7)  An  expanded  relationship  between 
mentor  firms  and  protege  firms  to 
include  non-DoD  programs:  and 

(8)  The  development  of  protege  firms 
that  are  competitive  as  subcontractors 
and  suppliers  to  DoD  or  in  other  federal 
agencies  or  commercial  markets. 

D.  This  policy  sets  forth  the 
procedures  for  participation  in  the 
Program  applicable  to  companies  that 
are  interested  in  either  receiving  credit 
against  SDB  subcontracting  goals  or 
receiving  reimbursement  as  a  result  of 
funding  identified  by  a  DoD  contract 
program  manager. 

II.  General  Procedures 

A.  At  any  time  between  October  1, 
1991  and  September  30, 1994,  companies 
interested  in  becoming  mentor  firms  that 
want  to  take  credit  only  for  providing 
developmental  assistance  to  one  or 
more  protege  firms  may  apply  to  the 
Department  of  Defense  for  participation 
in  the  Program  pursuant  to  the 
application  process  in  VI  (A)  below, 

B.  At  any  time  between  October  1, 

1991  and  September  30, 1994,  companies 
interested  in  becoming  mentor  firms  that 
are  able  to  identify  funding  from  a  DoD 
contract  program  managerfs)  to  provide 
developmental  assistance  to  one  or 
more  protege  firms  apply  to  the 
Department  of  Defense  for  participation 
in  the  Program,  pursuant  to  the 
application  process  in  VI  (E)  below. 

III.  Program  Duration 

Activities  under  the  program  may  only 
occur  during  the  following  periods: 

(a)  Approval  of  compemies  to 
participate  in  the  Program  as  mentor 
firms,  as  described  under  section  II.  will 
be  provided  by  DoD  fi*om  October  1, 

1991  until  September  30, 1994: 

(b)  Performance  under  a  mentor- 
protege  agreement,  only  if  such 
agreement  was  execut^  by  the  mentor 
firm  and  its  protege  firm  and  approved 
by  DoD  prior  to  October  1, 1994: 

(c)  Reimbursement  of  mentor  firm’s 
costs  of  providing  developmental 
assistance  to  a  protege  firmfs),  but  only 
if  the  funding  for  such  costs  have  been 
identified  by  a  DoD  contract  program 
manager  and  such  costs  are  incurred 
pursuant  to  the  execution  of  a 
modification  to  a  DoD  contractfs)  prior 
to  October  1, 1996: 


(d)  Accord  credit  to  a  mentor  firm 
toward  the  attainment  of  such  firm’s 
goals  for  subcontract  awards  to  SDBs 
for  costs  of  providing  developmental 
assistance  to  its  protege  firms,  only  if 
such  costs  are  incurred  after  the 
approval  of  a  mentor-protege  agreement 
and  prior  to  October  1, 1999. 

rV.  Eligibility  Requirements  for  a 
Protege  Firm 

A.  A  company  may  qualify  as  a 
protege  firm  if  it  is: 

(1)  A  business  concern  as  defined  by 
section  8(d)(3)(C)  of  the  Small  Business 
Act  (15  U.S.C  637(D)(3)(C)). 

(2)  Eligible  for  the  award  of  Federal 
contracts. 

(3)  A  small  business  according  to  the 
SBA  size  standard  in  the  Standard 
Industrial  Code  (SIC)  which  represents 
the  contemplated  supplies  or  services  to 
be  provided  by  the  protege  firm  to  the 
mentor  firm. 

B.  A  protege  firm  may  self-certify  to  a 
mentor  firm  that  it  meets  each  of  the 
eligibility  requirements  in  A  (1).  (2)  and 
(3)  above.  Mentor  firms  may  rely  in  good 
faith  on  a  written  representation  of  a 
business  concern  that  such  business 
concern  meets  the  requirements  in  A  (1), 
(2)  and  (3)  above. 

C.  A  protege  firm  may  only  have  one 
active  mentor-protege  agreement 

V.  Selection  of  Protege  Firms 

A.  Mentor  firms  will  be  solely 
responsible  for  selecting  protege  firms. 
Mentor  firms  are  encouraged  to  identify 
and  select  protege  firms  that  are  defined 
as  emerging  SDB  concerns. 

B.  ’The  selection  of  protege  firms  by 
mentor  firms  may  not  be  protested, 
except  as  in  C  below. 

C.  In  the  event  of  a  protest  regarding 
the  size  or  disadvantaged  status  of  a 
business  concern  to  be  a  protege  firm, 
the  mentor  firm  shall  refer  the  protest  to 
the  SBA  to  resolve  in  accordance  with 
13  CFR  part  121  (with  respect  to  size)  or 
13  CFR  part  124  (with  respect  to 
disadvantaged  status). 

D.  If  at  any  time  the  protege  firm  is 
determined  by  the  Small  Business 
Administration  not  to  be  a  small 
disadvantaged  business  concern, 
assistance  furnished  such  business 
concern  by  the  mentor  firm  after  the 
date  of  the  determination,  may  not  be 
considered  assistance  furnished  under 
the  program. 

V7,  Approval  Process  for  Companies  to 
Participate  in  the  Program  as  Mentor 
Firms 

A.  On  or  after  October  1, 1991,  a 
company  interested  in  becoming  a 
mentor  firm  and  is  seeking  credit  against 
SDB  subcontracting  goals  for  costs 


incurred  under  the  Program,  must  submit 
a  request  to  the  DoD,  USD(A)  OSADBU 
to  be  approved  as  a  mentor  firm  under 
the  Program.  ’The  request  will  be 
evaluated  on  the  extent  to  which  the 
company’s  proposal  addresses  the  items 
listed  in  B  and  C  below.  To  the 
maximum  extent  possible,  the  request 
should  be  limited  to  not  more  than  20 
pages,  single  spaced.  A  company  may 
identify  more  than  one  protege  in  its 
request  for  approval  under  the  Program. 
'The  information  required  in  B  and  C 
below  must  be  submitted  to  be 
considered  for  approval  as  a  mentor 
firm,  and  may  cover  one  or  more 
proposed  mentor-protege  relationships. 

B.  A  company  must  submit  the 
following  information: 

(1)  A  statement  that  the  company  is 
currently  performing  under  at  least  one 
active  approved  subcontracting  plan 
(may  indude  a  plan  negotiated  on  a 
company  wide  or  division  wide  basis) 
negotiated  with  DoD  or  another  federal 
agency  pursuant  to  FAR  19.702,  and  that 
the  company  is  currently  eligible  for  the 
award  of  federal  contracts. 

(2)  The  number  of  proposed  mentor- 
protege  relationships  covered  by  the 
request  for  approval  as  a  mentor  firm. 

(3)  A  summary  of  the  company's 
historical  and  recent  activities  and 
accomplishments  imder  their  SDB 
program.  'The  company  is  encouraged  to 
indude  any  initiatives  or  outreach 
information  believed  to  be  pertinent  to 
being  approved  as  a  mentor  firm. 

(4)  The  total  dollar  amount  of  DoD 
contracts  and  subcontracts  received  by 
the  company  during  the  two  preceding 
fiscal  years  (show  prime  contracts  and 
subcontracts  separately  per  year.) 

(5)  The  total  dollar  amount  of  all  other 
federal  agency  contracts  and 
subcontracts  received  by  the  company 
during  the  two  preceding  fiscal  years 
(show  prime  contracts  and  subcontracts 
separately  per  year.) 

(6)  The  total  dollar  amount  of 
subcontracts  awarded  by  the  company 
under  DoD  contracts  during  the  two 
preceding  fiscal  years. 

(7)  The  total  dollar  amount  of 
subcontracts  awarded  by  the  company 
under  all  other  federal  agency  contracts 
during  the  two  preceding  fiscal  years. 

(8)  The  total  dollar  amount  and 
percentage  of  subcontract  awards  made 
to  all  SDB  firms  under  DoD  contracts 
and  other  Federal  Agency  contracts 
during  the  two  preceding  fiscal  years 
(show  DoD  subcontract  awards  and 
other  Federal  agency  subcontract 
awards  separately.)  If  presently  required 
to  submit  a  SF  295,  provide  copies  of  the 
two  preceding  year’s  end  report. 
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(9)  The  number  and  total  dollar 
amount  of  subcontract  awards  made  to 
the  identibed  protege  rirm(s)  during  the 
two  preceding  fiscal  years  (if  any).  Show 
DoD  subcontract  awards  and  other 
Federal  agency  subcontract  awards 
separately. 

c.  In  addition  to  the  information 
required  by  B  above  companies  must 
submit  the  following  information  for 
each  proposed  mentor-protege 
relationship; 

(1)  Information  on  the  company's 
ability  to  provide  developmental 
assistance  to  the  identibed  protege  firm 
and  how  that  assistance  will  potentially 
increase  subcontracting  opportunities 
for  the  protege  brm,  including 
subcontracting  opportunities  in  industry 
categories  where  SDBs  are  not  domina,nt 
in  the  company’s  vendor  base. 

(2)  A  letter  of  intent  indicating  that 
both  the  mentor  brm  and  the  protege 
firm  will  negotiate  a  mentor-protege 
agreement  The  letter  of  intent  must  be 
signed  by  both  parties  and  contain  the 
following  information: 

(a)  The  name,  address  and  phone 
number  of  both  parties. 

(b)  The  protege  brm’s  business 
classibcation,  based  upon  the  SIC 
code{s)  which  represents  the 
contemplated  supplies  or  services  to  be 
provided  by  the  protege  brm  to  the 
mentor  brm. 

(c)  A  statement  that  the  protege  brm 
meets  the  eligibility  criteria  in  IV  A  (1)- 
(3). 

(d)  A  preliminary  assessment  of  the 
developmental  needs  of  the  protege  brm 
and  the  proposed  developmental 
assistance  the  mentor  brm  envisions 
providing  the  protege  brm  to  address 
those  needs  and  enhance  the  protege 
brm’s  ability  to  perform  successfully 
under  contracts  or  subcontracts  wi  A 
DoD,  other  federal  agencies  and 
commercial  contracts. 

(e)  An  estimate  of  the  dollar  amount 
of  subcontracts  that  will  be  awarded  by 
the  mentor  brm  to  the  protege  brm. 

(f)  Information  as  to  whether  the 
protege  brm’s  development  will  be 
concentrated  on  a  single  major 
system(s).  a  service  or  supply  program, 
research  and  development  programs, 
initial  production,  mature  systemsror  in 
the  mentor  brm’s  overall  contract  base. 

(3)  An  estimate  of  the  cost  of  the 
developmental  assistance  progran^ 

D.  A- company  that  has  identibed  ' 
developmental  assistance  funds  to  be 
made  available  through  a  DoD  contract 
program  manageifs),  must  provide:  (1) 
The  information  in  B  and  C  above  to 
both  the  USD(A)  OSADBU  and  the 
appropriate  program  managerfs)  and  (2) 
the  USD(A)  OSADBU  with  a  letter 
signed  by  the  appropriate  program 


manager  indicating  the  amount  of 
funding  that  has  been  identibed  for  the 
developmental  assistance  program. 

E.  Companies  seeking  credit  only,  or 
reimbursement  through  a  DoD  contract 
only,  shall  submit  four  copies  of  the 
information  specibed  in  B  and  C  above 
to:  DoD,  USD(A)/OSADBU,  room  2A340, 
TTie  Pentagon,  Washington,  DC  20301- 
3061,  Attn:  Pilot  Mentor-Protege  Program 
Application.  Upon  receipt  of  &is 
information,  OSADBU  will  review  and 
evaluate  each  request  and,  to  the 
maximum  extent  possible,  within  30 
days  advise  each  applicant  of  approval 
or  rejection  of  its  request  to  become  a 
mentor  brm. 

F.  A  company  approved  as  a  mentor 
brm  for  credit  only  or  reimbursement 
through  a  DoD  contract,  shall  proceed 
with-the  negotiation  of  the  mentor-- 
protege  agreement  with  the  identibed 
protege  bnn(s]. 

G.  Companies  that  are  not  approved 
for  participation  under  the  Program  will 
be  provided  the  reasons  therefor  and 
will  also  be  provided  an  opportunity  to 
submit  additional  information  for 
reconsideration. 

H.  A  company  may  not  be  approved 
for  participation  in  the  Program  as  a 
mentor  brm  If  at  the  time  of  requesting 
participation  in  the  Program  it  is 
currently  debarred  or  suspended  from 
contracting  with  the  Federal 
Government  pursuant  to  FAR  part  9.4. 

I.  If  the  mentor  brm  is  suspended  or 
debarred  while  performing  under  an 
approved  mentor-protege  agreement,  the 
mentor  brm: 

(1)  May  continue  to  provide 
assistance  to  its  protege  brms  pursuant 
to  approved  mentor-protege  agreements 
enter^  into  prior  to  the  imposition  of 
such  suspension  or  debarment; 

(2)  May  not  be  reimbursed  to  take 
credit  for  any  costs  of  providing 
developmental  assistance  to  its  protege 
brm,  incurred  more  than  30  days  after 
the  imposition  of  such  suspension  or 
debarment;  and 

(3)  Shall  promptly  give  notice  of  its 
suspension  or  debarment  to  its  protege 
brm  and  OSADBU. 

VIL  Mentor^Protege  Agreements 

A.  Subsequent  to  approval  as  a 
mentor  brm,  a  signed  mentor-protege 
agreement  for  each  mentor-protege  ^ 
relationship  identibed  under  VI(B)(2), 
must  be  submitted  to  USD(A)  OS^BU 
for  approval  before  developmental 
assistance  costs  may  be  reimbursed 
through  a  DoD  contract  or  credited 
against  SDB  subcontracting  goals.  To 
the  maximum  extent  possible,  such 
mentor-protege  agreements  will  be 
approved  within  5  business  days  of 
receipt 


B.  Each  signed  mentor-protege  • 
agreement  submitted  for  approval  under 
the  Program  shall  include: 

(1)  The  name,  address  and  telephone 
number  of  the  mentor  brm  and  the 
protege  brin  and  a  point  of  contact 
within  the  mentor  brm  who  will 
administer  the  developmental 
assistance  program; 

(2)  The  SIC  code  which  represents  the 
contemplated  supplies  or  services  to  be 
provided  by  the  protege  firm  to  the 
mentor  brm  and  a  statement  that  at  the 
time  the  agreement  is  submitted  for 
approval,  the  protege  firm  does  not 
exceed  the  size  standard  for  the 
appropriate  SIC  code. 

(3)  A  developmental  program  for  the 
protege  brm  specifying  the  type  of 
assistance  identibed  in  (F)  below  that 
will  be  provided.  The  developmentad 
program  shall  also  include  the  following; 

(a)  Factors  to  assess  the  protege  firm’s 
developmental  progress  under  the 
Program  including  milestones  for 
providing  the  identibed  assistance  and; 

(b)  'The  anticipated  number  and  type 
of  subcontracts  to  be  awarded  the 
protege  brm  consistent  with  the  nature 
of  mentor  brm’s  business.^ 

(4)  A  program  participation  term  for 
the  protege  brm  which  shall  not  exceed 
bve  years  and  may  be  renewed  for  four 
years. 

(5)  Procedures  for  the  mentor  brm  to  - 
notify  the  protege  brm  in  writing  art  least 
30  days  in  advance  of  the  mentor  brm’s 
intent  to  voluntarily  withdraw  frt>m  the 
Program. 

(6)  Procedures  for  a  protege  brm  to 
notify  the  mentor  brm  in  writing  at  least 
30  days  in  advance  of  the  protege  brm’s 
intent  to  voluntarily  tenninate  Ae 
mentor-protege  agreement 

(7)  Procedures  for  the  mentor  brm  to 
terminate  the  mentor-protege  agreement 
for  cause  which  provide: 

(a)  The  protege  brm  shall  be  furnished 
a  written  notice  of  the  proposed 
termination,  stating  the  specibc  reasons 
for  such  action,  at  least  30  days  in 
advance  of  the  effective  date  of  such 
proposed  termination. 

(b)  The  protege  brm  shall  have  30 
days  to  respond  to  such  notice  of  * 
proposed  termination.  apd.ipay  rebut . 
any  bndings  believed  to  be  erroneous  i 
and  offer  a  remedial  program. 

(c)  Upon  prompt  consideration  of  the 
protege  brm’s  response,,  the  mentor  bnn 
shall  either  withdiraw  the  notice  of 
proposed  termination  and  continue  the 
prot^e  firm's  participation,  or  issue  the 
notice  of  termination. 

(d)  The  decision  of  the  mentor  brm 
regarding  termination  for  cause, 
conforming  with  the  requirements  of  this 
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section,  shall  be  Hnal  and  is  not 
reviewable  by  DoD. 

(8)  Procedures  for  the  termination  of 
individual  elements  of  developmental 
assistance. 

(9)  Additional  terms  and  conditions  as 
may  be  agreed  upon  by  both  parties. 

C.  A  copy  of  any  termination  notices 
shall  be  sent  by  the  mentor  Hrm  to  the 
DoD,  USD(A)  OSADBU,  and  where 
funding  is  made  available  through  a 
DoD  contract,  also  to  the  appropriate 
PCO  or  AGO. 

D.  Termination  of  a  mentor-protege 
agreement  shall  not  impair  the 
obligations  of  the  mentor  Hrm  to  perform 
pursuant  to  the  contractual  obligations 
under  government  contracts  and 
subcontracts.  Termination  of  all  or  part 
of  the  mentor-protege  agreement  shall 
not  impair  the  obligations  of  the  protege 
Hrm  to  perform  pursuant  to  the 
contractual  obligations  under  any 
contract  awarded  to  the  protege  firm  by 
the  mentor  firm. 

E.  Only  developmental  assistance 
provided  after  the  DoD  approval  of  the 
mentor-protege  agreement  may  be 
reimbursed  through  a  DoD  contract(s)  or 
credited  against  SDB  subcontracting 
goals. 

F.  The  mentor-protege  agreement  may 
provide  for  the  mentor  Hrm  to  furnish 
any  or  all  of  the  types  of  developmental 
assistance  as  follows: 

(1)  Assistance  by  mentor  firm 
personnel  in; 

(a)  General  business  management 
including  organizational  management, 
financial  management  and  personnel 
management,  marketing,  business 
development  and  overall  business 
planning; 

(b)  Engineering  and  technical  matters 
such  as  production  inventory  control, 
quality  assurance  and 

(c)  Any  other  assistance  designed  to 
develop  the  capabilities  of  the  protege 
tirm  under  the  developmental  program. 

(2)  Award  of  subcontracts  under  DoD 
contracts  or  other  contracts  on  a  non¬ 
competitive  basis. 

(sj  Payment  of  progress  payments  for 
the  performance  of  subcontracts  by  a 
protege  Hrm  in  amoimts  as  provided  for 
in  the  subcontract;  but  in  no  event  may 
any  such  progress  payment  exceed  100% 
of  the  costs  incurred  by  the  protege  Brm 
for  the  performance  of  the  subcontract. 
Provision  of  progress  payments  by  a 
mentor  Hrm  to  a  protege  frm  at  a  rate 
other  than  the  customary  rate  for  small 
disadvantaged  businesses  shall  be 
implemented  in  accordance  with  FAR 
32.504(c). 

(4)  Advance  Payments  under  such 
subcontracts.  Advance  payments  must 
be  administered  by  the  mentor  Brm  in 
accordance  with  FAR  32.4. 


(5)  Loans. 

(6)  Investment(s)  in  the  protege  firm  in 
exchange  for  an  ownership  interest  in 
the  protege  firm,  not  to  exceed  10%  of 
the  total  ownership  interest. 

Investments  may  include  but  not  be 
limited  to  cash,  stock,  contributions  in 
kind,  etc. 

(7)  Assistance  obtained  by  the  mentor 
firm  for  the  protege  firm  from  one  or 
more  of  the  following: 

(a)  Small  Business  Development 
Centers  (SBDC)  established  pursuant  to 
section  21  of  the  Small  Business  Act  (15 
U.S.C.  648). 

(b)  Entities  providing  procurement 
technical  assistance  pursuant  to  chapter 
142  of  Title  10  U.S.C.  (Procurement 
Technical  Assistance  Centers). 

(c)  Historically  Black  Colleges  and 
Universities  as  defined  34  CFR  part 
608.2. 

(d)  Minority  Institutions  of  Higher 
Education. 

G.  A  mentor  firm  may  not  require  a 
SDB  concern  to  enter  into  a  mentor- 
protege  agreement  as  a  condition  for 
being  awarded  a  contract  by  the  mentor 
firm  including  a  subcontract  under  a 
DoD  contract  awarded  to  the  mentor 
firm. 

VlII.  Reimbursement  Procedures 

A.  A  mentor  firm  may  only  be 
reimbursed  for  the  cost  of 
developmental  assistance  incurred  by 
the  mentor  firm  and  provided  to  a 
protege  firm  under  VII  (F)  (1)  and  (7), 
and  pursuant  to  an  approved  mentor- 
protege  agreement.  Reimbursement  shall 
only  be  made  through  a  separately 
priced  cost  reimbursement  contract  line 
item  added  to  a  DoD  cost 
reimbursement  contract.  No  other  means 
for  the  reimbursement  of  the  costs  of 
developmental  assistance  provided 
under  VII  (F)(1)  and  (7)  are  authorized 
under  the  Program. 

B.  Assistance  provided  in  the  form  of 
progress  payments  in  excess  of  the 
customary  progress  payment  rate  for 
SDBs,  shall  only  be  reimbursed  if 
implemented  in  accordance  with  FAR 
32.504(c). 

C.  Assistance  provided  in  the  form  of 
advance  pajmients  shall  only  be 
reimbursed  if  they  have  been  provided 
to  a  protege  firm  under  subcontract 
terms  and  conditions  similar  to  FAR 

52.232- 12.  Reimbursement  of  any 
advance  payments  shall  be  made 
pursuant  to  the  inclusion  of  DFAR  ‘ 

252.232- 7008,  “Reimbursement  of 
Advance  Payments — DoD  Pilot  Mentor- 
Protege  Program  (October,  1991)”  in 
appropriate  contracts.  In  requesting  ‘ 
reimbursement,  the  mentor  firm  agrees 
that  the  risk  of  any  financial  loss  due  to 
the  failure  or  inability  of  a  protege  firm 


to  repay  any  unliquidated  advance 
payments  shall  be  the  sole  responsibility 
of  the  mentor  firm. 

D.  No  other  forms  of  developmental 
assistance  are  authorized  for 
reimbursement  under  the  Program. 

E.  No  profit  may  be  associated  with 
the  reimbursement  of  developmental 
assistance  costs  under  the  Program. 

IX.  Credit  for  Unreimbursed 
Developmental  Assistance  Costs 

A.  Developmental  assistance  costs 
incurred  by  a  mentor  firm  for  providing 
such  assistance  to  a  protege  firm 
pursuant  to  an  approved  mentor  protege 
agreement,  which  would  otherwise  be 
reimbursed  under  VIII  (A),  in  the 
absence  of  available  funding  may  not  be 
reimbursed  under  any  other  DoD 
contract.  However,  except  as  provided 
in  E  below,  such  costs  shall  be 
recognized  for  credit  in  lieu  of 
subcontract  awards  for  determining  the 
performance  of  such  mentor  firm  in 
attaining  a  SDB  subcontracting  goal(s) 
established  under 

(1)  a  DoD  contract;  or 

(2)  Any  division  wide  or  company 
wide  subcontracting  plan  which  the 
mentor  firm  has  negotiated  with  DoD  or 
another  Executive  agency. 

B.  The  amount  of  credit  a  mentor  firm 
may  receive  for  any  such  unreimbursed 
developmental  assistance  costs  shall  be 
equal  to: 

(1)  Four  times  the  total  amount  of  such 
cost  attributable  to  assistance  provided 
by  SBDCs,  HBCUs,  Mis,  and  PTACs. 

(2)  Three  times  the  total  amount  of 
such  costs  attributable  to  assistance 
furnished  by  the  mentor’s  employees. 

(3)  Two  times  the  total  amount  of 
other  such  costs  incurred  by  the  mentor 
in  carrying  out  the  developmental 
assistance  program. 

C.  A  mentor  firm  shall  receive  credit 
toward  the  attainment  of  a  SDB 
subcontracting  goal(s)  for  each 
subcontract  awarded  for  a  product  or  a 
service  by  the  mentor  firm  to  a  business 
concern  that,  except  for  its  size  would 
be  a  small  business  concern  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals,  but  only  if: 

(1)  The  size  of  such  business  concern 
is  not  more  than  two  times  the 
appropriate  size  standard; 

(2)  The  business  concern  formerly  had 
a  mentor-protege  agreement  with  such 
mentor  firm  that  was  not  terminated  for 
cause;  and  ‘ 

(3)  The  credit  is  taken  not  later  than 
October  1, 1999. 

D.  Amoimts  credited  toward  the  SDB 
goal(s)  for  unreimbursed  costs  under  the 
program  shall  be  separately  identified 
from  the  amounts  credited  toward  the 
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goal  resulting  from  the  award  of  actual 
subcontracts  to  protege  Hrms.  The 
combination  of  the  two  shall  equal  the 
mentor  firm's  overall  accomplishment 
toward  the  SDB  goal(s]. 

E.  Adjustments  may  be  made  to  the 
amount  of  credit  claimed  under  A  and  B 
above  if  the  Director,  DoD,  USD(A)/ 
OSDBU  determines  that 

(1)  A  mentor  hrm's  performance  in  the 
attainment  of  its  SOB  subcontracting 
goals  through  actual  subcontract  awards 
declined  from  the  prior  fiscal  year 
without  justifiable  cause. 

(2)  Imposition  of  such  a  limitation  on 
cr^it  appears  to  be  warranted  to 
prevent  abuse  of  this  incentive  for 
mentor  firm’s  participation  in  the 
Program. 

F.  The  mentor  firm  shall  be  afforded 
the  opportunity  to  explain  the  decline  in 
SDB  participation  before  imposition  of 
any  such  limitation  on  credit.  In  making 
the  final  decision  to  impose  a  limitation 
on  credit,  die  following  shall  be 
considered: 

(1)  the  mentor  firm's  overall  SDB 
participation  rates  (in  terms  of 
percentages  of  subrantract  awards  and 
dollars  awarded)  as  compared  to  the 
participation  rat»  existing  during  the 
two  fiscal  years  prior  to  the  firm's 
admission  to  the  Program; 

(2)  the  mentor  firm's  aggregate  prime 
contract  awards  during  the  prior  two 
fiscal  years  and  the  total  amount  of 
subcontract  awards  under  such 
contracts;  and 

(3)  such  other  information  the  mentor 
firm  may  wish  to  submit 

G.  The  decision  of  the  Director 
regarding  the  imposition  of  a  limitation 
on  credit  shall  be  final. 

H.  Any  prospective  limitation  on 
credit  imposed  by  the  Director  shall  be 
expressed  as  a  percentage  of  otherwise 
eligible  credit  and  shall  apply  beginning 
on  a  specific  date  in  the  future  and 
continue  until  a  date  certain  during  the 
current  fiscal  year. 

L  Any  retroactive  limitation  on  credit 
imposed  by  the  Director  shall  reflect  the 
actual  costs  incurred  for  developmental 
assistance  (not  exceeding  the  maximum 
amount  reimbursed.) 

J.  For  purposes  of  calculating  any 
incentives  to  be  paid  to  a  mentor  firm 
for  exceeding  a  SDB  subcontracting  goal 
pursuant  to  252.219-7009,  incentives 
shall  only  be  paid  of  a  SDB 
subcontracting  goal  has  been  exceeded 
as  a  result  of  actual  subcontract  awards 
to  SDBs. 


K.  Unreimbursed  developmental 
assistance  costs  that  are  incurred 
pursuant  to  an  approved  mentor-protege 
agreement  shall  not  be  charged  to,  or 
otherwise  reimbursed  under  any  other 
DoD  contract,  irrespective  of  whether 
they  have  been  recognized  for  credit 
against  SDB  subcontracting  goals. 

L  Developmental  assistance  provided 
under  an  approved  mentor-protege 
agreement  is  distinct  from,  and  shall  not 
duplicate,  any  effort  that  is  the  normal 
and  expected  product  of  the  award  and 
administration  of  the  mentor  firm's 
subcontracts.  Costs  associated  with  the 
latter  shall  be  accumulated  and  charged 
in  accordance  with  the  contractor's 
approved  accounting  practices. 

X.  Advance  Agreements  on  the 
Treatment  of  Development  Assistance 
Costs 

Pursuant  to  FAR  31.109,  approved 
mentor  firms  seeking  reimbimsement 
credit,  or  a  combination  thereof,  are 
encouraged  to  enter  into  an  advance 
agreement  with  the  contracting  officer 
responsible  for  determining  final 
indirect  cost  rates  under  FAR  42.705. 

The  purpose  of  the  advance  agreement 
is  to  establish  the  accounting  treatment 
of  the  costs  of  the  development 
assistance  pursuant  to  the  mentor- 
protege  agreement  prior  to  the  incurring 
of  any  costs  by  the  mentor  firm.  While 
not  mandatory,  an  advance  agreement  is 
an  attempt  by  both  the  Government  and 
the  mentor  firm  to  avoid  possible 
subsequent  dispute  based  on  questions 
related  to  reasonableness,  allocability, 
or  allowability  of  the  costs  of 
developmental  assistance  under  the 
Program.  Absent  an  advance  agreement, 
mentor  firms  are  advised  to  establish 
the  accounting  treatment  of  such  costs 
and  address  the  need  for  any  changes  to 
their  cost  accounting  practices  that  may 
result  firom  the  implementation  of  a 
mentor-protege  agreement,  prior  to 
inciunng  any  costs,  and  irrespective  of 
whether  costs  will  be  reimbursed, 
credited  or  a  combination  thereof. 

XL  Reporting  Requirements  and 
Program  Reviews 

A.  Mentor  firms  shall  report  on  the 
progress  made  under  active  mentor- 
protege  agreements  semi-annually, 
including  an  attachment  to  their  SF  295 
providing: 

(1)  Hie  number  of  active  mentor- 
protege  agreements  in  effect;  and 


(2)  The  progress  in  achieving  the 
developmental  assistance  objectives 
under  each  mentor^rotege  agreement 
including  whether  the  objectives  of  the 
Program  set  forth  in  the  DoD  policy 
statement  were  met  any  problem  areas 
encountered,  and  any  other  appropriate 
information. 

(3)  A  copy  of  the  SF  294  for  each 
contract  where  developmental 
assistance  was  credited,  with  a 
statement  in  Block  18  identifying: 

(a)  The  amount  of  dollars  credited  to 
the  SDB  subcontract  goal  as  a  result  of 
developmental  assistance  provided  to 
protege  firms  under  the  Program;  and 

(b)  An  explanation  as  to  the 
relationship  between  the  developmental 
assistance  provided  the  protege  firmjs) 
under  the  I^ogram  and  the  activities 
under  the  contract  covered  by  the  SF 
294(s). 

(c)  The  number  and  dollar  value  of 
subcontracts  awarded  to  the  protege 
firm(s). 

B.  For  companies  participating  in  the 
DoD  “Test  Program  for  Ne^tiation  of 
Comprehensive  Small  Business 
Subcontracting  Hans'',  indicate  in  Block 
16  of  the  SF  295: 

(1)  Ibe  total  dollars  credited  to  the 
SDB  goal  as  a  result  of  developmental 
assistance  provided  to  a  protege  firmfs) 
under  the  Program. 

(2)  The  total  dollar  amount  of 
subcontracts  awarded  to  the  protege 
firm(s). 

C  OSAIffiU  will  conduct  an  annual 
performance  review  of  the  progress  and 
accomplishments  realized  under 
approved  mentor-protege  agreements. 

XII.  Definitions 

A  Emerging  SDB  Concern  means  a 
small  disadvantaged  business  whose 
size  is  no  greater  than  50%  of  the 
numerical  size  standard  apphcable  to 
the  industrial  code  for  the  supplies  or 
services  which  the  protege  firm  provides 
or  would  provide  to  the  mentor  firm. 

B.  Minority  Institution  of  Higher 
Education  means  an  institution  of  higher 
education  with  a  student  body  that 
reflects  the  composition  specified  in 
312(b)  (3),  (4)  and  (5)  of  the  Higher 
Education  Act  of  1965  (20  U..S.C. 
1058(b)(3).  (4)  and  (S). 

Horace  ).  Croadi, 

Director,  Small  and  Disadvantaged  Business 
Utilization. 

(FR  Doc.  91-16705  Filed  6-6-91;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  219, 232,  and  252 

Acquisition  Reguiations;  Piiot  Mentor- 
Protege  Program 

agency:  Department  of  Defense  (DoD). 
action:  Final  rule. 

summary:  The  Defense  Acquisition 
Regulations  (DAR)  Council  has  revised 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS]  to 
implement  a  pilot  Mentor-Protege 
Program,  as  provided  by  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1991.  This  Program  authorizes 
incentives  for  DoD  contractors  which 
provide  developmental  assistance  to 
small  disadvantaged  businesses  (SDBs). 
EFFECTIVE  DATE:  October  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Alyce  Sullivan,  Defense 
Acquisition  Regulations  System,  OUSD 
(A)  DP,  Pentagon,  Washington,  DC 
20301-3000. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  831,  Public  Law  101-510, 
enacted  November  5. 1990  provides  for 
the  establishment  of  a  pilot  “Mentor- 
Protege  Program.”  This  Program 
authorizes  incentives  for  DoD 
contractors  which  provide 
developmental  assistance  to  small 
disadvantaged  businesses  (SDBs). 

Participation  in  the  Program  is 
voluntary.  Prospective  mentor  Hrms 
must  apply  to  and  be  approved  by  the 
Department  of  Defense’s  OfHce  of  Small 
and  Disadvantaged  Business  Utilization, 
OUSD  (A)  SADBU.  Prospective  protege 
firms  are  selected  by  mentor  firms. 

DoD  implementation  of  section  831  is 
addressed  in  a  DoD  policy  statement, 
entitled:  “DoD  Policy  for  the  Pilot 
Mentor-Protege  Program.”  The  policy 
statement  addresses  the  Program's 
purpose,  procedures,  duration,  eligibility 
requirements,  approval  process,  and 
Mentor-Protege  Agreements.  The 
DFARS  revisions  in  this  final  rule  are 
based  on  the  DoD  policy  statement. 

B.  Regulatory  Flexibility  Act 

This  rule  was  published  for  public 
comment  on  May  2, 1991  (56  FR  20322). 
The  comments  that  were  received  were 
considered  in  development  of  the  final 
rule.  A  Final  Regulatory  Flexibility 
Analysis  has  been  prepared  and 
forwarded  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  Copies  of  the 
Regulatory  Flexibility  Analysis  are 
available  upon  written  request.  Please 
cite  DAR  Case  90-314  and  submit  the 


request  to:  Defense  Acquisition 
Regulations  System.  OUSD  (A)  DP. 
ATTN:  Mrs.  Alyce  Sullivan,  Pentagon, 
Washington,  DC  20301-3000. 

C.  Paperwork  Reduction  Act 

This  rule  contains  information 
collection  requirements  which  increase 
the  estimates  for  the  Standard  Form  295, 
Summary  Subcontract  Report  which  is 
currently  approved  under  OMB 
Clearance  Number  9000-0007. 
Accordingly,  a  revised  burden  estimate 
has  been  prepared  and  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  clearance. 

List  of  Subjects  in  48  CFR  Parts  219, 232, 
and  252 

Government  procurement 
Claudia  L  Naugle, 

Executive  Editor,  Defense  Acquisition 
Regulations  System. 

Therefore,  48  CFR  parts  219,  232,  and 
252  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  219,  232,  and  252  continues  to  read 
as  follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 
Directive  5000.35,  and  FAR  subpart  1.3. 

PART  219— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

219.708  [Amended] 

2.  Section  219.708  is  amended  by 
adding  a  third  sentence  to  paragraph 
(c)(1)  (S-70)  to  read  as  follows: 
“Incentives  for  exceeding  SDB 
subcontracting  goals  shall  be  paid  only 
if  an  SDB  subcontracting  goal  was 
exceeded  as  a  result  of  actual 
subcontract  awards  to  SDBs,  and  not  as 
a  result  of  developmental  assistance 
credit  under  the  Riot  Mentor-Protege 
Program  (see  subpart  219.71)." 

3.  Subpart  219.71  is  added  to  read  as 
follows: 

Subpart  219.71— Pilot  Mentor-Protege 
Program 

Sec. 

219.7100  Scope. 

219.7101  Policy. 

219.7102  General. 

219.7103  Procedures. 

219.7103- 1  General. 

219.7103- 2  Contracting  officer 
responsibilities. 

219.7104  Developmental  assistance  costs 
eligible  for  reimbursement  or  credit 
under  the  Program. 

219.7105  Other  forms  of  assistance. 

219.7106  Reporting. 

219.7100  Scop*. 

This  subpart  implements  the  Pilot 
Mentor-Protege  Program  (the  Program), 
established  under  section  831  of  the 
National  Defense  Authorization  Act  for 


Fiscal  Year  1991,  Public  Law  101-510,  as 
amended.  The  purpose  of  the  Program  is 
to  provide  incentives  for  DoD 
contractors  to  assist  small 
disadvantaged  businesses  in  enhancing 
their  capabilities  and  to  increase 
participation  of  such  firms  in 
Government  and  commercial  contracts. 

219.7101  Policy. 

DoD  policy  for  implementation  of  the 
Program  is  contained  in  a  policy 
statement  entitled,  “DoD  Policy  for  the 
Pilot  Mentor-Protege  Program.”  This 
statement  addresses  the  program 
purpose,  general  procedures,  duration, 
eligibility  requirements,  the  selection/ 
approval  process,  the  mentor-protege 
agreement,  advance  agreements  on  the 
treatment  of  developmental  assistance 
costs,  and  reporting  requirements.  A 
copy  of  the  statement  may  be  obtained 
from  the  Office  of  Small  and 
Disadvantaged  Business  Utilization, 
Office  of  the  Under  Secretary  of  Defense 
for  Acquisition,  OUSD  (A)  SADBU, 
room  2A340,  The  Pentagon,  Washington, 
DC  20301-3061,  (703)  697-1688. 

219.7102  GeneraL 

The  Program  consists  of: 

(a)  Mentor  firms,  which  are  prime 
contractors  with  at  least  one  active 
subcontracting  plan  negotiated  under 
FAR  subpart  19.7 

(b)  Protege  firms,  which  are  small 
disadvantaged  business  (SDB)  concerns, 
eligible  for  receipt  of  Federal  contracts 
and  selected  by  the  mentor  firm. 

(c)  Mentor-protege  agreements  which 
establish  a  developmental  assistance 
program  for  a  protege  firm. 

(d)  Incentives,  which  may  be  provided 
to  mentor  firms  by  the  DoD  including: 

(1)  Reimbursement  for  developmental 
assistance  costs  through  a  modification 
to  an  existing  cost  reimbursement 
contract  to  establish  a  separately  priced 
contract  line  item; 

(2)  Credit  toward  SDB  subcontracting 
goals,  established  under  a 
subcontracting  plan  negotiated  under 
FAR  subpart  19.7,  for  developmental 
assistance  costs  not  reimbursed;  or 

(3)  A  combination  of  reimbursement 
and  credit. 

219.7103  Procedures. 

219.7103-1  GeneraL 

(a)  In  accordance  with  the  DoD  policy 
statement  a  prospective  mentor  firm 
shall: 

(1)  Apply  to  OUSD(A)  SADBU  when 
seeking  credit  only  or  when  funding  is 
made  available  from  a  DoD  program 
manager  to  implement  a  mentor-protege 
agreement;  and 
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(Z)  Subsequent  to  approval  as  a 
mentor  firm,  submit  a  signed  mentor- 
protege  agreement  to  OUSD(A)  SADBU 
for  approval  before  developmental 
assistance  costs  may  be  reimbursed 
through  an  existing  DoD  contract  or 
credited  against  SDB  subcontracting 
goals. 

(b)  OUSD(A)  SADBU  shaU  have 
responsibility  fon 

(IJ  Approving  contractors  as  mentor 
firms; 

[Z)  Approving  mentor-protege 
agreements;  and 

(3)  Forwarding  the  approved  mentor- 
pr^ege  agreement  to  cxmtracting 
officerfs)  when  program  funding  is 
available  tfarou^  a  DoD  program 
manager. 

219.7103-2  Contracting  officar 
reaponslbmtlea. 

Contracting  officers  shall: 

(a)  Negotiate  an  advance  agreement 
on  the  treatment  of  developmental 
assistance  costs  for  credit, 
reimburseoient  or  both,  if  the  mentor 
firm  proposes  sudi  an  agreement  or 
delegate  this  authority  to  the 
administrative  contracting  officer  (See 
FAR  31.109). 

(b)  Modify  (without  consideration) 
applicable  contracUs)  to  incorporate  the 
clause  at  252.232-700^  Reimbursement 
of  Subcontractor  Advance  Payments- 
DoD  Pilot  Mentor-Protege  Program, 
when  advance  payments  are  provided 
by  a  mentor  firm  to  a  protege  firm  under 
the  Program  and  the  mentor  firm 
requests  reimbursement  of  advance 
payments. 

(c)  Modify  (without  consideration) 
applicable  contract[s)  to  incorporate 
other  than  customary  progress  payments 
for  small  disadvantaged  businesses  in 
accordance  with  FAR  32.S04(c),  if  such 
payments  are  provided  by  a  mentor  firm 
to  a  protege  firm  and  the  mentor  firm 
requests  reimbursement. 

(d)  Modify  applicable  contract(s)  to 
establish  a  ccmtract  line  item  for 
reimbursement  of  developmental 
assistance  costs  when — 

(1)  Funds  have  been  made  available 
for  that  purpose  by  a  DoD  program 
manager,  and 

(2)  The  contractor  has  an  approved 
Mentor-Protege  Agreement 

(e)  Advise  contractors  of  reporting 
requirements  (see  2ia7106). 

219.7104  Oevelopwantal  aselslanca  costs 
eligible  tor  lalpibursaroaiit  er  credit  under 
the  program 

(a)  Developmental  assistance 
provided  under  an  approved  mentor- 
protege  agreement  is  distinct  from,  and 
shall  not  duplicate,  any  effort  that  is  the 
normal  and  exoected  product  of  the 


award  and  administration  of  die  mentor 
firm's  subcontracts.  Costs  associated 
with  the  latter  shall  be  accumulated  and 
charged  in  accordance  with  the 
contractor’s  approved  accounting 
practices.  The  following  costs  incurred 
by  mentor  firms  are  eligible  for 
reimbursement  or  credit 

(1)  Assistance  to  the  protege  firm  by 
mentor  firm  personnel  in — 

(1)  General  business  management 
including  organizational  management; 

(ii)  Financial  management; 

(iii)  Personnel  management 

(iv)  Marketing; 

(v)  Business  development  and  overall 
business  planning: 

(vi)  Engineering  and  technical  matters 
such  as  production,  inventory  control, 
and  quality  assurance; 

(vii)  Any  other  assistance  designed  to 
develop  the  capabilities  of  die  protege 
firm  under  the  developmental  program. 

(2)  Assistance  to  the  protege  firm 
provided  by — 

(i)  ^all  Business  Development 
Centers  established  pursuant  to  section 
21  of  the  Small  business  Act  (IS  U.S.C 
648); 

(ii)  Entities  providing  tedbnical 
assistance  pursuant  to  chapter  142  of 
Title  10 

(iii)  Historically  Black  Colleges  and 
Universities  (HBCUs)  as  defined  by  34 
CFR  part  608.2;  and 

(iv)  Minority  Institutions  of  Higher 
Education  wift  a  student  body  as 
specified  in  20  U.S.C.  1056(b}  (3),  (4),  and 
(5). 

(b)  No  profit  may  be  associated  with 
the  reimbursement  of  developmental 
assistance  costs. 

(c)  Before  incurring  any  costs  under 
the  Pro^m,  mentor  firms  need  to 
establish  the  accounting  treatment  of 
developmental  assistance  costs  eligible 
for  reimbursement  or  credit.  Advance 
agreements  are  encouraged.  To  be 
eligible  for  reimbursement  under  the 
Program,  costs  must  be  incurred  before 
October  1, 1996. 

(d)  If  a  mentor  firm  is  suspended  or 
debarred  while  performing  under  an 
approved  mentor-protege  agreement,  the 
mentor  firm  may  not  be  reimbursed  or 
credited  for  developmental  assistance 
costs  incurred  more  than  30  days  after 
the  imposition  of  the  suspension  or 
debarment. 

(e)  Developmental  assistance  costs 
incurred  before  October  1, 1999  by  a 
mentor  firm  pursuant  to  an  approved 
mentor-protege  agreement,  that  are  not 
funded  either  directly  or  indirectly  under 
any  other  DoD  contract,  may  be  credited 
towards  subcontracting  plan  goals  as 
follows: 

(1)  Four  times  the  total  amount  of 
developmental  assistance  costs 


provided  to  protege  firms  by  small 
business  development  centers,  HBCUs. 
Mis,  and  entities  providing  technical 
assistance  (see  paragraph  (a)(2)  of  this 
section): 

(2)  Three  times  the  total  amount  of 
developmental  assistance  costs  incurred 
by  mentor  firm  personnel  (see  paragraph 
(a)(1)  (i)  through  (vij  of  this  section):  or 

(3)  Two  times  the  total  amount  of 
otW  developmental  assistance  costs 
(see  paragraph  (a)(l}(vii)  of  this  section). 

219.7105  Other  forms  of  assistance. 

(a)  Mentor  firm  subcontracts  with 
protege  firms  may  contain  provisions  for 
progress  payments  up  to  100  percent 
(see  FAR  32.504(c))  or  advance 
paynmnts  (see  232.412(S-72)).  However. 
DoD  will  reimburse  the  mentor  firm  for 
advance  payments  only  when  such 
payments  have  been  provided  under 
subcontract  terms  and  conditions 
similar  to  FAR  52J232-12.  Advance 
Paymmits. 

(b)  In  accordance  with  paragraph  (fi 
of  section  831  of  Public  Law  101-510. 
mentor  firms  may  award  subcontracts  to 
protege  firms  on  a  non-competitive  basis 
under  DoD  or  other  contracts. 

219.7106  Reporting. 

(a)  Mentor  firms  shall  report  on  the 
progress  made  under  active  mentor- 
protege  agreements  semi-annually  by 
including  with  their  SF  295.  Summary 
Subcontract  Report: 

(1)  An  attachment  which  identifies — 

(1)  Tbe  number  of  active  mentor- 
protege  agreements  in  effect;  and 

(ii)  The  progress  in  adiieving  the 
developmental  assistance  objectives 
undereach  mentor-protege  agreement, 
including  whether  the  objectives  of  the 
Program  set  forth  in  the  DoD  policy 
statement  were  met  and  problem  areas 
encountered,  and  any  other  appropriate 
information;  and 

(2)  A  copy  of  the  SF  294, 
Subcontracting  Report  for  Individual 
Contracts,  for  each  contract  where 
developmental  assistance  was  credited, 
with  a  statement  in  Blodc  18  of  the  SF 
294  identifying: 

(i)  The  amount  of  dollars  credited  to 
the  subcontract  goal  as  a  result  of 
developmental  assistance  provided  to 
protege  firms  under  the  Program; 

(ii)  An  explanation  as  to  the 
relationship  between  the  developmental 
assistance  provided  the  protege  firm(s) 
under  the  Pra^m  and  the  activities 
under  the  contract  covered  by  the  SF 
294(s);  and 

(iii)  The  number  and  dolUir  value  of 
subcontracts  awarded  to  the  protege 
firn^s). 
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(b)  Mentor  Krms,  which  are  also 
participants  in  DoD's  comprehensive 
subcontracting  plan  test  program  (see 
219.702(a)),  shall  indicate  in  Block  16  of 
the  SF  295.  Summary  Subcontract 
Report: 

(1)  The  total  dollars  credited  to  the 
SDB  goal  as  a  result  of  developmental 
assistance  provided  a  protege  firm(s) 
under  the  ftogram:  and 

(2)  The  total  dollar  amount  of 
subcontracts  awarded  to  the  protege 
Firm(s). 

(c)  OUSD(A)  SADBU  will  conduct  an 
annual  performance  review  of  the 
progress  and  accomplishments  realized 
under  approved  mentor-protege 
agreements. 

PART  232— CONTRACT  FINANCING 

4.  Section  232.412  is  amended  by 
adding  paragraph  (S-72)  to  read  as 
follows: 

232.412  Contract  Clause. 

*  *  •  •  * 

(S-72)  In  the  event  that  advance 
payments  are  provided  by  a  prime 
contractor  to  a  subcontractor  pursuant 
to  an  approved  Mentor-Protege 
Agreement  (see  subpart  219.71)  and  the 


prime  contractor  requests 
reimbursement  of  advance  payments, 
use  the  clause  at  252.232-7008, 
Reimbursement  of  Subcontractor 
Advance  Payments — ^DoD  Pilot  Mentor- 
Protege  Program. 

PART  252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

5.  Section  252.232-7008  is  added  to 
read  as  follows: 

252.232-7008  Reimbursement  of 
Subcontractor  Advance  Payments— OoD 
Pilot  Mentor-Protege  Prognmi. 

As  prescribed  in  232.412(8-72).  use  the 
following  clause: 

Reimbursement  of  Subcontractor  Advance 
Payments — DOD  Pilot  Mentor-Protege 
Program  (Oct  1991) 

(a)  The  Government  will  reimburse  the 
Contractor  for  any  advance  payments  made 
by  the  Contractor,  as  a  mentor  firm,  to  a 
small  disadvantaged  business,  as  a  protege 
Hrm,  pursuant  to  an  approved  mentor-protege 
agreement  provided  that: 

(1)  The  Contractor's  subcontract  with  the 
protege  firm  includes  a  provision 
substantially  the  same  as  FAR  52.232-12. 
Advance  Payments: 


(2)  The  Contractor  has  administered  the 
advance  payments  in  accordance  with  the 
policies  of  FAR  Subpart  32.4;  and 

(3)  The  Contractor  agrees  that  any  financial 
loss  resulting  from  the  failure  or  inability  of 
the  protege  firm  to  repay  any  unliquidated 
advance  payments  is  the  sole  financial 
responsibility  of  the  Contractor. 

(b)  For  a  fixed  price  type  contract,  advance 
payments  made  to  a  protege  firm  shall  be 
paid  and  administered  as  if  they  were  100 
percent  progress  payments.  The  Contractor 
shall  include  as  a  separate  attachment  with 
each  Standard  Form  (SF)  1195,  Request  for 
Progress  Payments,  a  request  for 
reimbursement  of  advance  payments  made  to 
a  protege  firm.  The  attachment  shall  provide 
a  separate  calculation  of  lines  14a  through 
14e  of  SF  1195  for  each  protege,  reflecting  the 
status  of  advance  payments  made  to  that 
protege. 

(c)  For  cost  reimbursable  contracts, 
reimbursement  of  advance  payments  shall  be 
made  via  public  voucher.  The  Contractor 
shall  show  the  amounts  of  advance  payments 
made  to  each  protege  on  the  public  voucher, 
in  the  form  and  detail  directed  by  the 
cognizant  contracting  officer  or  contract 
auditor. 

[End  of  clause] 

[FR  Doc.  91-18^  Filed  B-8-91;  6:45  am] 
KLUNQ  CODE  3S10-01-M 


a  ' ;y  ,  ,v  1 A frK-it  '' f  £ik^aiiiwllirti^:ii 


Friday 

August  9,  1991 


Part  IV 

Federal  Deposit 

Insurance 

Corporation 

12  CFR  Part  308 


Uniform  Rules  of  Practice  and  Procedure; 
Rnal  Rule 


37968 


Federal  Register  /  VioL  56,  Not  154  />  Friday,  August  9.  1991  /,  Rules  and  Regulations 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  308 
RIN  3064-AA84 

Uniform  Rules  of  Practice  and 
Procedure 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

action:  Final  rule. 

summary:  Section  916  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (“FIRREA"), 
Public  Law  No.  101-73, 103  Stat.  183 
(1989),  requires  that  the  Office  of  the 
Comptroller  of  the  Currency  (“OCC"), 
Board  of  Governors  of  the  Federal 
Reserve  System  (‘‘Board  of  Governors”), 
Federal  Deposit  Insurance  Corporation 
(“FDIC"),  Office  of  Thrift  Supervision 
(“OTS”),  and  the  National  Credit  Union 
Administration  (“NCUA”)  (collectively, 
the  “Agencies”)  develop  a  set  of  uniform 
rules  of  practice  and  procedures  for 
administrative  hearings  (“Uniform 
Rules”).  Section  916  further  requires  that 
the  agencies  promulgate  provisions  for 
summary  judgment  rulings  where  there 
are  no  disputes  as  to  the  material  facts 
of  a  case. 

In  compliance  with  the  mandate  of 
section  916,  this  final  rule  makes 
uniform  those  rules  concerning  formal 
enforcement  actions  common  to  at  least 
four  of  the  listed  Agencies.  In  addition 
to  these  Uniform  Rules,  the  FDIC  and 
each  of  the  other  listed  Agencies  is 
adopting  complementary  “Local  Rules” 
to  supplement  the  Uniform  Rules  in 
order  to  address  some  or  all  of  the 
following:  Formal  enforcement  actions 
not  within  the  scope  of  the  Uniform 
Rules,  informal  actions  which  are  not 
subject  to  the  Administrative  Procedure 
Act  (“APA”),  and  procedures  to 
supplement  or  facilitate  the  processing 
of  administrative  enforcement  actions 
within  the  FDIC  and  the  other  Agencies. 
This  final  rule  is  intended  to  standardize 
procedures  for  formal  administrative 
actions  and  to  facilitate  administrative 
practice  before  the  Agencies. 

EFFECTIVE  DATE:  August  9. 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 
Nancy  L  Alper,  Counsel,  Compliance 
and  ^forcement  Section,  telephone 
202/898-3720,  Federal  Deposit  Insurance 
Corporation,  550 17th  Street  NW., 
Washington,  DC  20429. 

SUPPLEMENTARY  INFORMATION: 

I.  Backgroimd 

Section  916  of  FIRREA  requires  that 
the  FDIC,  OCC,  Board  of  Governors, 

OTS  and  NCUA  develop  a  8«t  of 


uniform  rules  and  procedures  for 
administrative  hearings.  By  including 
this  provision  in  FIRR^,  Congress 
intended  that  the  listed  Agencies,  by 
promulgating  uniform  procedures,  would 
improve  and  expedite  their 
administrative  proceedings.  The 
statutory  provision  is  a  reflection  of 
“recent  recommendations  of  the 
Administrative  Conference  of  the  United 
States  and  the  House  Government 
Operations  Committee.”  H.R.  Rep.  No. 
54, 101st  Cong.,  1st  Sess.,  pt.l,  at  396. 

The  Administrative  Conference  of  the 
United  States  found  in  its  December  30, 
1987  recommendation  that  “[g]iven  the 
similar  statutory  bases  for  these 
enforcement  actions,  the  five  agencies 
jointly  should  be  able  to  develop 
substantially  similar  rules  of  procedure 
and  practice  for  formal  enforcement 
proceedings.”  1  CFR  305.87-12. 

To  comply  with  the  requirements  of 
section  916,  the  FDIC  and  the  other 
Agencies  issued  for  public  notice  and 
comment  a  Joint  Notice  of  Proposed 
Rulemaking  on  June  17, 1991  (56  FR 
27790).  The  proposed  rules  contained 
one  set  of  Uniform  Rules  applicable  to 
the  Agencies  and  separate  I^cal  Rules 
applicable  to  each  agency. 

The  FDIC  has  received  comments  on 
the  joint  proposed  rule  and  is  now 
issuing  a  final  rule.  This  final  rule  is 
intended  to  standardize  procedures  for 
formal  administrative  actions  common 
to  at  least  four  of  the  five  Agencies  and 
to  facilitate  administrative  practice 
before  the  Agencies. 

II.  Comments  and  Discussion 

A.  Comment  Summary 

In  response  to  the  June  17, 1991,  joint 
notice  of  proposed  rulemaking,  the  FDIC 
and  the  other  Agencies  received  three 
comment  letters  on  its  June  17. 1991 
proposed  rule.  The  Agencies  have 
reviewed  jointly  the  portions  of  the 
comments  concerning  the  Uniform 
Rules.  Overall,  while  the  comments 
raised  certain  questions  and  objections, 
given  the  magnitude  of  the  regulation 
the  comments  were  focused  narrowly. 
One  comment  commended  the  Agencies 
for  meeting  the  mandate  of  section  916 
of  FIRREA  and  creating  a  set  of  uniform 
rules  of  practice  and  procedures.  The 
specific  questions  and  objections  are 
discussed  below. 

B.  Discussion  of  Comments  and  Agency 
Responses 

1.  Uniform  Rules 

(a)  One  commenter  criticized  the 
proposed  rule  for  failing  to 
accommodate  default  situations  where . 
good  cause  could  be  shown  for  the 
failure  to  file  an  answer.  This  comment 


reflects  a  misunderstanding  of  the 
proposed  Uniform  Rules,  which  address 
such  situations  by  allowing  an 
administrative  law  judge  to  extend  time 
limits  for  good  cause  (§  308.13),  and  by 
requiring  ^at  defaults  be  entered  only 
upon  a  motion  for  default  filed  by 
Enforcement  Counsel  (S  308.19),  thereby 
permitting  respondents  an  opportunity 
to  oppose  such  a  motion.  To  alleviate 
confusion,  the  wording  of  the  final 
default  rule  has  been  modified  to  make 
this  process  more  explicit. 

(b)  Another  issue  raised  by  one  of  the 
commenters  concerns  the  apparent 
differences  in  procedures  for  formal 
investigations,  rules  of  practice  before 
the  Agencies,  and  rules  concerning  the 
Equal  Access  to  Justice  Act. 
Additionally,  this  commenter  proposed 
that  rules  should  be  drafted  governing 
informal  enforcement  mechanisms,  such 
as  memoranda  of  understanding, 
“fifteen-day  letter”  procedures  for 
initiation  of  civil  money  penalties, 
commitment  letters  and  other  informal 
procedures.  Finally,  the  commenter 
made  a  suggestion  that  the  Agencies 
consider  other  rules  to  promote 
uniformity  such  as  the  publication  of  all 
enforcement  decisions  of  the  Agencies 
in  a  loose-leaf  service  or  on-line 
computer  service. 

The  differences  in  the  various 
informal  or  non-APA  procedures  are 
based  upon  the  scope  of  section  916.  The 
purpose  behind  section  916  of  FIRREA 
was  the  improvement  and  expedition  of 
formal  administrative  proceedings  to  be 
conducted  pursuant  to  the 
Administrative  Procedure  Act.  As  was 
stated  in  the  Report  of  the  House  of 
Representatives,  this  statutory  provision 
is  a  reflection  of  “recent 
recommendations  of  the  Administrative  ‘ 
Conference  of  the  United  States  and  the 
House  Government  Operations 
Committee.”  H.R.  Rep.  No.  54, 101st 
Cong.,  1st  Sess.,  pt.  1,  at  396.  The 
Administrative  Conference  of  the  United 
States  found  in  its  December  30, 1987 
recommendation  that  “(gjiven  the 
similar  statutory  bases  for  these 
enforcement  actions,  the  five  agencies 
jointly  should  be  able  to  develop 
substantially  similar  rules  of  procedure 
and  practice  lor  formal  enforcement 
proceedings.”  (^phasis  supplied.)  1 
CFR  305.87-12.  Thus,  the  inclusion  of 
non-APA  proceedings  would  exceed  the 
statutory  mandate  of  section  916  and 
would  present  practical  implementation 
problems  as  well. 

For  example,  the  Uniform  Rulee  do 
not  contain  provisions  for  formal 
investigations.  This  is  because  they  are 
not  APA  proceedings.  In  addition,  the 
statutory  authority  for  formal 
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investigations  arises  in  several  statutes, 
not  jiist  the  Federal  Deposit  Insurance 
Act,  and  the  Agencies  have  differing 
policies  concerning  the  frequency,  ' 
length,  and  procedures  for  formal 
investigations.  This  diversity  in 
statutory  authority  is  reflected  in  the 
independent  and  separate  procediu-es  of 
each  agency. 

Similarly,  the  Uniform  Rules  do  not 
contain  provisions  addressing  the  Equal 
Access  to  Justice  Act.  Again,  the 
diversity  of  agency  structure  is  a 
determining  factor  here.  Both  the  OCC 
and  the  OTS  are  bureaus  of  the  U.S. 
Department  of  Treasury.  As  such,  they 
are  subject  to  Treasury’s  Equal  Access 
to  Justice  Act  regulatory  provisions 
found  at  31  CFR  part  6. 

With  respect  to  the  publication  of 
enforcement  orders,  the  Agencies  have 
already  addressed  this  concern. 

Pursuant  to  section  6(u)  of  the  Federal 
Deposit  Insurance  Act;  12  U.S.C.  1818(u), 
each  of  the  Agencies  has  procedures 
implementing  this  statutory  directive 
and  most,  if  not  ail,  enforcement 
decisions  may  be  found  by  consulting 
the  Public  Reading  Rooms  or  libraries  of 
each  Agency.  In  addition,  each  of  the 
Agencies  frequendy  issues  press 
releases  concerning  recent  Cases. 

(c)  An  issue  was  raised  by  two  of  the 
commenters  concerning  the  different 
positions  taken  by  the  Agencies  on 
discovery  depositions.  The  commenters  ^ 
stated  that  use  of  discovery  depositions  * 
wo^d  encourage  settlements  and  would 
result  in  the  increased  use  of  summary 
judgment  by  establishing  the  absence  of 
disputes  as  to  material  facts:  ' 

The  scope  of  discovery  which  would 
be  permitted  in  the  Uniform  Rules  was 
considered  at  length.  It  was  determined 
that  broad  document  discovery  would 
be  pennitted  generally;  however,  it  was 
recognized  that  there  is  no  constitutional 
right  to  prehearing  discovery,  including 
deposition  discovery,  in  Federal  ^ 
administrative  proceedings.  See,  '"ims  v. 
National  Transportation  Safety  board, 
662  F.2nd  668, 671  (10th  Cir.  1981);  P,5.C. 
Resources.  Inc.  v.  N.LR.B.,  576  F.2nd 
380,  386  (1st  Cir.  1978);  Silverman  y. 
Commodity  Futures  Trading  Comm.,.  549 
F.2nd  28.  33  (7th  Cir.  19^).  Further,  the 
Administrative  Procedure  Act  contains  - , 
no  provisions  for  prehearing  discovery." 
and  the  discovery  provisions  of  the 
Federal  Rules  of  Civil  Procedure  are  ' 
inapplicable  to  administrative  ‘ 
proceedings.  Frillette  v.  Kimbeflin,  508 
F.2nd  205  (3rd  Cir.  1974.)  cert,  denied. 

421  U.S.  980  (1975).  Rather,  each  agency 
detetminea  the  extent  of  discovery  to 
wiridi  a  party  in  an  administrative  '  ' 
hearing  is  entitled.  McClelland  v. 

Andrus,  606  F.2nd  1278, 1285  (DC  Cir. 
1979). 


The  Agencies  attempted  to  strike  a 
balance  befween  the  due  process 
interests  of  respondents  in  obtaining 
pretrial  disclosure,  including  discovery 
depositions,  and  the  Agencies'  need  for 
'  swift  adjudication  while  preserving 
limited  resources.  This  process  included 
taking  into  account  the  various  interests 
and  concerns  of  both  the  industry  and 
public  constituencies  which  each 
Agency  serves,  as  well  as  each  Agency's 
.  own  institutional  interests  and  concerns. 
The  contrasting  interests  and  concerns 
are  reflected  in  the  types,  complexity 
and  quantity  of  enforcement  actions 
brought  by  each  Agency;  the  methods  of 
litigation  and  opportunity  for  settlement 
in  such  actions;  flie  structure  and 
available  resources  of  each  regulator; 
and  the  supervisory  procedures 
■  develoiled  internally  by  each  Agency. 
This  process  resulted  in  divergent 
provisions  on  the  use  of  discovery 
depositions. 

Thus,  the  experiences  of  the  OCC.  the 
Board  of  Governors  and  the  OTS 
resulted  in  a  finding  that  discovery 
depositions  served  a  useful  purpose  by 
promoting  fact  finding  and  encouraging 
settlements.  Because  of  the  increasing 
comple»ty  of  enforcement  actions, 
where  there  were  typically  multiple 
^  counts  and  multiple  parties  and  where 
several  types  of  enforcement  actions 
were  coi^ined  into  one,  it  was  found 
that  discovery  depositions  could  be 
useful  in  aiding  both  respondents  and 
the  regulator  in  resolying  cases 
expeditiously.  Discovery  depositions  for 
the  OCC,  Board  of  Governors*  and  the 
OTS,  however,  are  limited  to  witnesses 
that  have  factual,  direct  and  personal 
knowledge  of  the  matters  at  issue  and 
expert  witnesses.  The  FDIC  and  the 
NCUA  determined  that  the  interests  of 
respondents  in  further  pretrial 
disclosure  in  their  respective 
proceedings  were  mitigated  by  the 
availability  of  extensive  document 
discovery  that  complements  the 
document  intensive  nature  of  their 
proceedings. 

(d)  A  commenter  suggested  that  the 
definition  of  “decisional  employee’’  in 
proposed.rule  S  306.3(3)  be  expanded  to 
predude  fibm  service  in  a  dedsional 
capacity  any  employee,  of  the  Agencies 
who  had  served  within  the  previous 
twelve  months  on  the  enforcement  staff 
of  any  of  the  Agencies.  The  commenter 
stated  that  this  expansion  would  protect 
against  bias  or  conflict  of  interest 
This  suggested  amendment  is  not 
adopted  tecause  the  final  rules 
incorporate  the  formulation  of  the 
Administrative  Procedure  Act  The  APA 
forbids  an  employee  ffom  acting  in  a 
decisional  capacity  in  a  specific  case 
where  the  employee  has  acted  in  an 


investigative  or  prosecutorial  function  hr 
that  sanie  case  or  in  a  factually  related' ' 
case.  5  U.S.C  554(d).  Accordingly, 
Cohgress  already  has  drawn  the  fine 
defining  conflicts  of  interest  in  this 
context  and  the  Agencies  find  no  basis 
for  modification. 

(e)  A  recommendation  was  made  that 
§  308.16(b)  should  be  modified  to  require 
that  an  agency  set  forth  in  a  notice  not 
only  those  facts,  showing  that  an  agency 
is  entitled  to  relief  of  some  kind  but  also 
those  facts  required  for  the  particular 
relief  requested. 

With  respect  to  the  comment 
concerning  the  amount  of  particularity 
with  which  a  notice  should  be  pleaded, 
the  Agencies  believe  that  S  308.18(b) 
meets  those  standards  for  notice 
,  pleading  set  forth  in  Rule  8  of  the 
Federal  Rules  of  Civil  Procedure.  Tlie 
Agencies  have  determined  that  this  is 
sufficient  pleading  for  administrative 
proceedings.  See  First  National 
Monetary  Corporation  v.  Weinberger, 
819  F.2d  1334, 1339  (8th  Cir.  1987);  Boise 
Cascade  Corporation  v.  Federal  Trade 
Commission,  498  F.Supp.  772, 780 
(D.Del.l980). 

(f)  One  commenter  suggested  that  the 
proposed  rules  regarding  severance  of 
proceedings  are  unduly  stringent  in  fight 
of  the  severity  of  sanctions  at  stake.  'The 
commenter  argued  that  any 
inconsistency  or  conflict  in  the  positions 
of  respondents  should  warrant 
severance  without  the  necessity  of 
weighing  any  countervailing  interests. 
Ilie  commenter  further  argued  that 
concerns  regarding  .administrative 
economy  are  not  entitled  to  weight  in 
fight  of  &e  small  number  of  cases  that 
have  been  adjudicated  by  the  Agencies 
in  the  past 

This  suggestion  was  not  adopted.  A 
similar  weighing  test  for  severance  is 
applied  by  federal  courts  in  criminal 
cases,  see,  e.g..  Roach  v.  National 
Transportation  Safety  Board,  804  F  2d  ' 
1147, 1151  (10th  Cir.  1986),  cert  denied. 
496  U.S.  1006  (1988),  demonstrating  that 
the  weighing  test  appropriately  may  be 
applied  in  cases  involving  substantial 
sanctions  and  penalties.  In  addition,  the 
general  interest  in  economy  and 
efficiency  in  resolving  an  administrative 
adjudication'  exists  independently  of  the 
total  volume  of  adjudications  at  any 
partfcular  time.  ^  ; 

(g)  Uniform  Rules  §  308.24(c)  provides 
that  privileged  documents  are  not 
discoverable.  One  commenter  objected 
to  the  right  of  Enforcement  Counsel  to 
assert  the  deliberative  process  privilege 
on  the  grounds  thati  in  some  instances, 
it  is  subject  to  abuse  by  Enforcement 
Counsel  seeking  to  prevent  disdosure  of 
relevant  and  probative  material.  The 
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commenter  suggested,  instead,  that  all 
material  for  which  the  deliberative 
process  privilege  is  claimed  should  be 
produced  pursuant  to  a  protective  order 
barring  public  disclosiu^.  and  that 
Uniform  Rule  308^4  should  provide  for 
in  camera  inspection  of  disputed 
privileged  material  by  the 
administrative  law  judge. 

The  Agencies  have  concluded  that 
Enforcement  Counsel  should  retain  the 
right  to  assert  the  deliberative  process 
privilege  at  the  outset.  Ample  means  to 
challenge  an  improper  assertion  of 
privilege  already  are  available  to 
respondents  widiout  {  308.24.  Section 
308.25(e}  provides  that  all  documents 
withheld  from  production  on  grounds  of 
privilege  must  be  reasonably  identified 
and  must  be  accompanied  by  a 
statement  of  the  basis  for  the  assertion 
L’f  privilege.  In  the  event  that  a 
respondent  believes  that  groimds  exist 
to  challenge  Enforcement  Cmmsel's 
assertion  of  the  deliberative  process 
privilege,  respondent  would  be  able  to 
utilize  the  identifying  information  and 
statement  to  challenge  the  assertion  of 
the  privilege  before  the  administrative 
law  judge.  Confronted  with  such  a 
challenge,  an  administrative  law  judge 
would  need  no  further  specific  authority 
by  rule  to  inquire  of  Enforcement 
Counsel  as  to  the  basis  of  the  assertion 
of  the  privilege,  to  conduct  an  inspection 
of  the  assertedly  privileged  material  in 
camera,  and  to  then  rule  whether  the 
privilege  can  be  maintained. 

(h]  0^  commenter  suggested  that  the 
determination  to  seal  a  document 
pursuant  to  $  308.33(b)  should  be  subject 
to  review  by  an  administrative  law 
judge  under  an  abuse  of  discretion 
standard.  It  also  was  proposed  that  a 
respondent  should  be  able  to  request 
that  certain  information  such  as 
confidential  p>ersonal  information  be 
filed  under  seal. 

The  Uniform  Rules  accommodate  the 
latter  concern  of  the  commenter  by 
permitting  a  respondent  to  file  a  motion 
to  seal  a  document  containing 
confidential  personal  information. 
However,  the  statutory  language  of  12 
U.S.C.  1818(u)(6)  vests  the  Agencies  with 
exclusive  authority  to  seal  all  or  a  part 
of  a  document  if  disclosure  would  be 
contrary  to  the  public  interest  Thus,  the 
Agencies  disagree  with  the  commenter 
that  this  determination  should  be 
subject  to  review  by  the  administrative 
law  judge. 

(i)  One  commenter  suggested  the 
deletion  of  |  306.36(c)(2).  which  provides 
that  any  document  prepared  by  a 
Federal  financial  institutions  regulatory 
agency  or  by  a  state  .'egulatory  agency 
is  adinissihle  with  or  without  a 
sponsoring  witness.  The  commenter 


argued  that  the  provision  violates 
normal  evidentiary  standards  and  raises 
due  process  concerns. 

The  Agencies  disagree  with  the 
commenter.  The  first  sentence  of 
§  308.36(c)(2)  cross-references 
§  308.36(a),  which  makes  agency 
prepared  documents  subject  to  the  same 
evidentiary  standards  as  those  that  are 
applicable  to  non-agency  prepared 
documents.  Moreover,  tl^  same  types  of 
agency  prepared  documents  tend  to  be 
introduced  into  evidence  in  every  case. 
These  documents,  such  as  examination 
reports,  rarely  give  rise  to  authentication 
issues,  and  the  Agencies  feel  that 
requiring  a  sponsoring  witness  for  such 
documents  needlessly  consumes  judicial 
resources  and  impedes  the  hearing 
process. 

(j)  One  commenter  stated  that,  under 
§  308.39(b)(2),  a  party  should  be  able  to 
raise  a  new  legal  argument  in  the 
exceptions  filed  to  the  administrative 
law  judge’s  recommended  decision  and 
that  the  Agency  Head  should  not  be 
precluded  from  considering  such  an 
argument 

The  Agencies  agree  with  the 
commenter  that  the  Agency  Head 
should  have  the  discretion  to  determine 
whether  a  new  argument  that  is  raised 
for  the  first  time  in  the  exceptions 
should  be  considered,  even  if  the  party 
had  a  prior  opportunity  to  make  the 
argument  For  example,  the  Agency 
Head  should  have  the  discretion  to 
consider  whether  a  new  argument  has 
important  legal  and  policy  implications 
which  warrant  its  consideration. 
Accordingly,  the  language  of 
§  306.39(b)(2)  is  amended  to  read  that 
“No  exception  need  be  considered 
*  *  (l^phasis  added.) 

The  Agencies  do  not  agree  with  the 
commenter  that  the  Agency  Head 
should,  in  effect  be  required  to  consider 
new  argiiments  raised  for  the  first  time 
in  the  exceptions.  Such  a  provision 
could  encourage  careless  or  even 
deceptive  pleading.  Generally,  a  party 
should  be  permitted  to  submit  a  new 
argument  only  if  there  was  no  previous 
opportunity  to  present  the  argument 
e.g^  a  relevant  court  decision  has  been 
issued  in  the  interim  since  the  filing  of 
the  recommended  decision. 

2.  Local  Roles 

(a)  One  commenter  objected  to  the 
FDIC's  having  informal  hearings  in  three 
types  of  proceedings — change-in-control 
applications  filed  pursuant  to  12  U.S.C 
1817(j),  section  32  notifications  filed 
pursuant  to  12  U.SX].  1831i.  and  section 
19  applications  filed  pursuant  to  12 
U.S.C.  1829 — and  also  objected  to  the 
allocation  of  the  burden  of  proof  to  the 
applicants. 


Proceedings  such  as  these  involve 
various  types  of  applications  (With 
respect  to  change-in-control  applications 
it  should  be  noted  that  the  commenter 
was  not  correct  in  referring  to  the 
hearing  provided  in  this  type  of  action 
as  informal.  Hearings  in  change-in- 
control  proceedings  are  formal  APA 
hearings.  See  12  U.S.C.  1817(j)(4).) 
Section  556(d)  of  the  APA  (5  U.S.C 
556(d)),  states  “Except  as  otherwise 
provided  by  statute,  the  proponent  of 
the  rule  or  order  has  the  bui^en  of 
proof.”  Courts  have  interpreted  this 
section  as  imposing  the  burden  of  proof 
in  licensing  or  applications  cases  upon 
the  applicant.  Savage  v.  Commodity 
Futures  Trading  Commission,  548  F.2d 
192  (7th  Cir.  1977).  The  FDIC  has 
adopted  this  position  in  In  the  Matter  of 
PederD.  Sletteland,  2  P-H  FDIC  Enf. 

Dec.  &  Ord.  f  5152,  at  p.  A-1518. 
Accordingly,  the  FDIC  has  determined 
that  in  these  proceedings  the  applicant 
shall  bear  the  ultimate  burden  of 
persuasion  while  the  FDIC  has  the 
burden  of  going  forward  with  a  prima 
facie  case. 

(b)  One  commenter  filed  his  comment 
with  the  FDIC  after  the  comment  period 
had  closed.  Hie  comment  raised  the 
issue  of  discovery  depositions  and  the 
FDIC's  position  on  the  matter.  As  stated 
above,  the  FDIC  has  experiences  that 
differ  from  those  of  the  OCC,  the  Board 
of  Governors  and  the  OTS,  The  FDICs 
proceedings  are  document  intensive  and 
rely  heavily  upon  detailed  Reports  of 
Examination  which  are  available 
through  document  discovery.  The  basis 
of  an  FDIC  enforcement  action  is 
thoroughly  revealed  during  the 
examination  process  at  meetings  and  in 
correspondence  with  an  institution’s 
board  of  directors.  Accordingly,  the 
FDIC  concluded  that  the  Uniform  Rules 
accord  adequate  due  process  to 
respondents  in  the  form  of  pretrial 
submissions,  document  discovery,  the 
exchange  of  proposed  trial  exhibits, 
proposed  stipulations,  and  witness  lists, 
including  a  summary  of  the  expected 
testimony  of  each  witness. 

C.  Additional  Modifications  to  the 
Uniform  Rules  and  the  Local  Rules 

In  conjunction  with  the  other 
Agencies,  the  FDIC  is  amending  the 
Uniform  Rules  to  replace  generic 
definitional  terms  with  terms 
specifically  applicable  to  the  FDIC  and 
its  operations.  Thus,  the  FDIC  is 
replacing  the  terms  “Agency  Head”  and 
“Agency”  with  “Board  of  Directors"  or 
“Board”  and  “FDIC,  respedtively,  and  • 
is  restricting  the  “scope”  provisiohs  of 
§  308.01  to  those  statutes  subject  to 
FDIC  jurisdiction.  Further  conforming 
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changes  have  been  made  to  the 
definitions  of  Local  Rules,  Uniform 
Rules,  and  O^ce  of  Financial  Institution 
Adjudication  (“OFIA").  Thus,  the  FDIC 
has  moved  the  definitional  provisions 
set  forth  in  S  308.100  of  the  Local  Rules 
to  S  308.03,  the  definition  section  of  the 
Uniform  Rules.  The  other  Agencies  have 
made  similar  changes.  The  purpose  of 
these  changes  is  to  make  the  Uniform 
Rules  easier  to  understand  and  use. 
These  changes  do  not  affect  the 
substance  of  the  Uniform  Rules. 

The  FDIC  is  making  various  other 
technical  and  conforming  changes  to  the 
Uniform  and  Local  Rules  to  improve  the 
clarity  and  consistency  of  the  rules,  as 
well  as  to  make  amendments  to  conform 
to  the  recent  decision  handed  down  by 
the  United  States  Court  of  Appeals  for 
the  Fifth  Circuit,  Amberg  v.  FDIC,  934 
F.2(l  681  (5th  Cir.  1991).  Thus,  to  ensure 
consistency  of  administration,  those 
sections  which  provide  for  a  waiver  of  a 
hearing  if  an  applicant  fails  to  file  an 
answer  or  request  a  hearing  have  been 
amended  to  provide  the  same 
procedures  as  in  $  308.19(c)  of  the 
Uniform  Rules.  The  FDIC  believes  that 
these  changes  adequately  address  those 
issues  raised  in  Amberg. 

IIL  Rationale  for  Expedited  Publication 

The  Board  of  Directors  is  adopting 
this  regulation  effective  upon 
publication  in  the  Federal  Register, 
without  the  usual  30-day  delay  of 
effectiveness  provided  for  in  ^e  APA  5 
U.S.C.  553.  While  the  APA  requires 
publication  of  a  substantive  regulation 
not  less  than  30  days  before  its  effective 
date,  the  delayed  effective  date 
requirement  may  be  waived  for  **good 
cause.” 

Good  cause  for  the  waiver  of  the  30- 
day  requirement  may  be  found  if  the 
delayed  effective  date  is  “impracticable, 
unnecessary,  or  contrary  to  the  public 
interest”  5  U.S.C.  553(b)(B).  See  Central 
Lincoln  Peoples '  Utility  DisL  v.  Johnson, 
735  F.2d  1101, 1117  (9th  Cir.  1984).  The 
necessity  for  compliance  with  a 
statutorily  prescribed  time  limit  can  also 
contribute  to  a  ffnding  of  good  cause. 

See  Philadelphia  Citizens  in  Action  v. 
Schweiker,  669  P.2d  877,  881-^  (3rd  ' 
Cir.  1962).  In  the  present  case,  the 
implementation  of  a  delayed  effective 
date  would  impair  the  ability  of  the  f 

Agencies  to-comply  with  the-statutory 
mandate  in  section  910  of  PIRREA  and 
would  be  impracticable  and  contrary  to 
the  public  interest.  * 

S^tion  916  of  FIRREA  contains  a  dual 
mandate  from  Congress  to  the  five 
Agencies  to  (1)  establish  their  own  pool 
of  administrative  law  judges  and  (2) 
develop  Uniform  Rules  and  procedures 
for  administrative  hearings  “(bjefore  the  ‘ 


close  of  the  24-month  period  beginning 
on  the  date  of  the  enactment  of  this  Act 
(August  9, 1989].”  In  order  to  properly 
address  these  two  requirements,  the 
Uniform  Rules  and  the  administrative 
law  judge  pool  should  be  implemented 
in  a  coordinated  and  harmonious 
fashion.  If  the  pool  is  established  prior 
to  the  rules,  the  administrative  law 
judges  may  be  required  to  adjudicate 
some  cases  under  prior  regulations 
before  the  Uniform  Rules  are  effective. 
The  result  would  be  confusion  for 
parties  and  a  lack  of  uniformity  in 
adjudication  directly  contrary  to  the 
purpose  of  section  916.  It  would, 
therefore,  be  impracticable  and  contrary 
to  the  public  interest  to  delay  the 
effective  date  for  implementation  of  the 
Uniform  Rules. 

IV.  Applicability  of  Revised  Rules  to 
Enforcement  Proceetlings 

Part  308,  as  revised  by  this  ffnal  rule, 
applies  to  any  proceeding  that  is 
commenced  by  the  issuance  of  a  notice 
on  or  after  August  9, 1991.  The  former 
version  of  Part  308  applies  to  any 
proceeding  commenc^  prior  to  August 
9, 1991  unless,  with  the  consent  of  the 
administrative  law  judge  or  the  Board  of 
Directors,  the  parties  agree  to  have  the 
proceeding  governed  by  revised  part 
30a 

V.  Section-by-Section  Summary  and 
Discussion 

Subpart  A — Uniform  Rules  of  Practice 
and  Procedure 

This  subpart  sets  forth  rules  of 
practice  and  procedure  governing  formal 
administrative  actions,  including  rules 
on  commencing  enforcement 
proceedings,  ffling  and  service  of  papers, 
motions,  discovery,  depositions, 
prehearing  conferences,  public  hearings, 
hearing  subpoenas,  conflict  of  interest, 
ex  parte  comnmnication,  rules  of 
evidence,  and  post-hearing  procedures. 

Subpart  B — General  Rules  of  Procedure 

As  stated  above,  in  amending  the 
Uniform  Rules  to  replace  generic 
deffnitional  terms  with  terms 
specifically  applicable  to  the  FDIC  and 
its  operations,  the  HDIC  has  deleted 
-  S  308.100  which  contained  definitions 
and  moved  the  definitions  to  $  308.03  of 
the  Uniform  Rules.  -  '  •* 

Section  308.101,  “Scope  of  Local  '  ' 

Rules,”  makes  clear  that  the  rules 
contained  in  subpart  A  “Uniform 
Rules”,  and  subpart  B,  “General  Rules  of 
Procedure”,  of  part  306  do  not  apply  to 
subparts  D  through  P  of  part  308  unless 
specifically  provided.  Subpart  C,  “Rules 
of  Practice  ^fore  the  FDIC  and 
Standards  of  Conduct"  shall  apply  to 


any  proceeding  initiated  by  the  FDIC 
under  part  308. 

Section  308.102,  “Authority  of  Board 
of  Directors  and  Executive  ^cretary", 
makes  explicit  that  the  Board  may 
perform,  direct  the  performance  of,  or 
waive  the  performance  of  any  act  which 
could  be  done  or  ordered  by  the 
Executive  Secretary.  This  is  in  addition 
to  the  power  to  do  such  with  regard  to 
any  act  that  could  be  performed  by  the 
administrative  law  judge.  The  rule 
provides  that  the  Executive  Secretary 
shall  have  the  ability  to  act  in  place  of 
the  administrative  law  judge  but  may 
not  hear  a  case  on  the  merits  or  make  a 
recommended  decision. 

Section  308.103,  “Appointment  of 
administrative  law  judge”,  contains  the' 
procedures  by  which  the  appointment  of 
an  administrative  law  judge  will  be 
accomplished.  It  provides  that  all 
hearings  within  the  scope  of  part  308 
shall  be  held  before  an  administrative 
law  judge  of  OFIA  unless  the  Board 
directs  otherwise,  or  unless  the  Local 
Rules  specifically  provide  to  the 
contrary.  The  Executive  Secretary  shall 
immediately  upon  the  issuance  of  a 
Notice,  refer  a  proceeding  to  OFIA  for 
the  appointment  of  the  a^inistrative 
law  judge.  OFIA  shall  then  advise  the 
parties  when  a  judge  has  been 
appointed.  This  differs  from  current 
practice  insofar  as  an  administrative 
law  judge  is  not  now  appointed  until 
after  a  respondent  requests  a  hearing  or 
files  an  answer.  Jt  also  reflects  the 
establishment'Of  OFIA  as  the  appointing 
body  rather  than  the  Executive 
Secretary. 

Sections  308.104  and  308.105  address 
housekeeping  matters  concerning 
maintenance  of  the  record  and  the  filing 
of  papers.  Section  308.104,  “Filing  with 
the  Board  of  Directors",  makes  clear 
that  any  papers  required  to  be  filed  with 
the  Board  should  be  filed  with  the 
Executive  Secretary  at  the  stated 
address.  Such  filings  include  the  record 
in  the  case  which  is  to  be  filed  with  the 
Executive  Secretary  following  the 
issuance  of  a  reconunended  decision; 
the  recommended  decision  filed  by  the 
adnvinistrative  Uw  judge  after  a  motion 
for  sumraaiy  disposition;  referrals  by  the 
administrative  law  judge  to  the  Board 
for  interlocutory  reviewr  motions  filed, 
by  the  parties  aftw  the  record  has  been  ' 
certifi^  to  the  Board;  excepQons  and 
requests  for  oral  argument;  and  any 
other  papers  required  to  be  filed  with 
the  Board  imder  part  308.  This  reflects 
the  approach  stated  in  S  308.105,  that  the 
Executive  Secretary  will  be  the  official 
custodian  of  the  record  in  a  case,  except 
when  the  administrative  law  judge  has 
jurisdiction  over  the  case. 
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Section  308.105,  “Custodian  of  the 
record”,  makes  clear  that  the  Executive 
Secretary  is  the  ofHcial  custodian  of  the 
record  at  all  times  during  which  the 
administrative  law  judge  does  not  have 
jurisdiction  in  the  case. 

Section  308.106,  “Written  testimony  in 
lieu  of  oral  hearing”,  preserves  current 
practice  at  the  FDIC,  which  authorizes 
hearings  in  which  most,  or  all,  of  the 
direct  testimony  is  presented  in  written 
form.  Absent  objection  by  a  party,  the 
administrative  law  judge  may  order  that 
the  parties  present  their  cases  in  chief 
and  rebuttal  in  the  form  of  exhibits  and 
written  statements  sworn  to  by  the 
witness  o^ering  the  evidence.  Any  such 
order  shall  also  allow  any  party  to  call 
adverse  witnesses  or  parties  to  testify 
orally,  and  shall  provide  for  a  right  to 
cross  examination.  Written  testimony  on 
direct,  exhibits,  and  rebuttal  are  to  be 
simultaneously  submitted  by  the  parties. 
The  failure  of  any  party  to  submit 
written  testimony  pursuant  to  such  an 
order  is  deemed  to  be  a  waiver  of  that 
party's  right  to  present  evidence,  except 
the  testimony  of  a  previously  identified 
hostile  witness  or  adverse  party.  A 
party's  failure  to  present  rebuttal 
evidence  in  written  form,  if  not  so 
specifically  ordered,  is  not  waived  by 
that  party's  failure  to  file  written 
testimony.  Late  filings  may  be  allowed 
and  accepted  only  for  good  cause 
shown. 

Section  308.107,  “Document 
discovery",  provides  that  unless 
expressly  provided  in  specific  subparts, 
discovery  may  be  had  only  throu^  the 
production  of  documents,  and  no  other 
form  of  discovery  shall  be  allowed. 
Questioning  of  persons  providing 
documents  pursuant  to  a  subpoena  shall 
be  limited  to  the  identification  of  such 
documents  and  a  reasonable 
examination  as  to  whether  such  person 
conducted  an  adequate  search  for  and 
produced  all  subpoenaed  documents. 
This  is  the  current  practice  of  the  FDIC 

Subpart  C— Rales  of  Practice  Before  the 
FDIC  and  Standards  of  Conduct 

Section  306.108,  “Sanctions.”  is 
included  in  revised  subpart  C  to  make 
clear  that  administrative  law  judges  and 
the  Board  of  Directors  have  authority  to 
effectively  deal  with  the  significant 
problem  of  parties  and  their  counsel 
failing  to  comply  with  the  requirements 
of  part  308  and/or  with  orders.  Under 
S  308.108(a).  semetioRS  may  be  imposed 
when  any  counsel  or  party  has  acted  in 
a  manner  contrary  to  any  applicable 
statute,  regulation,  or  order,  and  the 
party’s  or  counsel's  conduct  is 
contemptuous  or  has  materially  injured 


or  prejudiced  some  other  party. 

Sanctions  imposed  in  accordance  with 
§  308.108(b)  may  include  one  or  more  of 
the  following:  (1)  Issuing  an  order 
against  the  party;  (2)  striking  any 
testimony,  rejecting  any  documentary 
evidence  o^ered,  or  striking  papers  filed 
by  the  party;  (3)  precluding  the  party 
from  contesting  specific  issues;  (4) 
precluding  the  party  fiom  challenging 
certain  evidence  offered  by  another 
part3r;  (5)  refusing  a  late  filing  or 
conditioning  acceptance  of  a  late  filing 
on  any  terms  that  are  just;  and  (6) 
assessing  reasonable  expenses, 
including  attorney’s  fees,  incurred  by  the 
other  party  as  a  result  of  the  offending 
party’s  improper  action  or  inaction. 

Under  S  308.108(c),  dismissal  of  an 
action  as  a  sanction  for  the  failure  to 
hold  a  hearing  within  the  time  period 
specified  in  part  308  or  based  upon  the 
failure  of  an  administrative  law  judge  to 
render  a  recommended  decision  within 
the  time  period  specified  in  part  308  may 
only  be  granted  if  the  delay  is  solely  the 
result  of  the  conduct  of  the  FDIC 
enforcement  counsel  that  conduct  is 
unexcused,  the  moving  respondent  took 
all  reasonable  steps  to  oppose  and 
prevent  the  delay,  the  respondent  has 
been  materially  prejudiced  or  injured, 
and  no  lesser  or  different  sanction  is 
adequate. 

Paragraph  (d)  of  $  308.108  sets  out  the 
general  procedure  for  the  imposition  of 
sanctions.  The  administrative  law  judge 
may  impose  sanctions  on  his  or  her  own 
motion  or  at  the  request  of  any  party. 
Prior  to  their  imposition,  all  sanctions, 
except  the  refusal  to  accept  late  papers, 
require  notice  to  the  parties  and 
opportunity  for  counsel  or  the  party 
against  whom  sanctions  would  be 
imposed  to  be  heard.  The  form  that  the 
opportimity  to  be  heard  shall  take  is 
largely  left  to  the  discretion  of  the 
administrative  law  judge.  For  example, 
the  opportunity  to  be  heard  may  be 
limited  to  an  oral  response  immediately 
after  the  violative  action  or  inaction  is 
noted  by  the  administrative  law  judge. 
Requests  for,  and  the  imposition  ot 
sanctions  are  to  be  treated  for 
interlocutory  review  purposes  in  the 
same  maimer  as  any  other  ruling  by  the 
administrative  law  judge,  Le^  in 
accordance  with  §  308.28  of  the  Uniform 
Rules. 

Section  306.109,  “Suspension  and 
disbarment,”  authorizes  summary 
suspension  fi*om  practice  in  a  particular 
FDIC  matter  bas^  upon  contemptuous 
conduct  in  that  matter.  Section  308.109 
of  the  proposed  regulations  provides  for 
mandatory  and  automatic  suspension 


and  disbarment  of  attorneys  under 
certain  circumstances  and  gives  the 
Board  of  Directors  discretion  to  suspend 
and  disbar  under  other  circumstances. 

Under  §  308.109(a),  the  Board  of 
Directors  has  the  power  to  suspend  or 
revoke  an  attorney’s  privilege  of 
practicing  before  the  FDIC  based  not 
only  on  a  finding  by  the  Board  of 
Directors  that  the  attorney  engaged  in 
contemptuous  conduct  before  the 
agency,  but  also  upon  a  finding  that  the 
attorney  does  not  possess  the  requisite 
qualifications  to  represent  others,  is 
seriously  lacking  in  integrity  or  has 
engaged  in  material  unethical  or 
improper  professional  conduct,  or  has 
engaged  in  or  aided  another  in  engaging 
in  a  material  and  knowing  violation  of 
the  Federal  Deposit  Insurance  Act 
(“FDIA").  The  Board  may  suspend  or 
revoke  the  privilege  to  practice  before 
the  FDIC  on  these  grounds  only  after 
notice  of  and  opportunity  for  a  hearing. 

Once  suspended  or  disbarred  from 
practice  before  the  FDIC  by  the  Board 
pursuant  to  S  308.109(a),  a  comisel  may 
not  make  an  application  for 
reinstatement  for  at  least  one  year,  and 
thereafter,  may  make  a  new  request  for 
reinstatement  no  sooner  than  one  year 
after  the  counsel’s  most  recent 
reinstatement  application.  A  counsel 
may  be  reinstated  by  the  Board  for  good 
cause  shown. 

Under  {  308.109(b)  a  party's  counsel  is 
automatically  suspend^  or  disbarred  if 
he  or  she  is  suspended  or  disbarred  by 
any  court  of  the  United  States  or  by  the 
OCC,  the  Board  of  Governors,  the  OTS, 
the  Securities  and  Exchange 
Commission,  or  the  Commodity  Futures 
Trading  Commission.  A  person  who  has 
within  the  past  ten  years  been  convicted 
of  a  felony,  or  of  a  misdemeanor 
involving  moral  turpitude,  is  also 
automatically  suspended  from  practicing 
before  the  FDIC. 

Reinstatement  after  a  suspension  or 
disbarment  under  §  308.109(b)  may  be 
made  by  the  Executive  Secretary  if  all 
grounds  for  suspension  are  subsequently 
removed  by  a  reversal  of  the  conviction 
or  termination  of  the  underlying 
suspension  or  disbarment  An 
application  for  reinstatement  under 
§  30e.l09(b)  on  any  other  grounds  may 
be  filed  at  any  time  not  less  than  one 
year  after  the  applicant’s  most  recent 
application.  Until  the  Board  has 
reinstated  the  applicant  for  good  cause 
shown,  the  suspension  shall  continue. 

An  applicant  for  reinstatement  under 
either  the  discretionary  or  mandatory 
suspension  and  disbarment  provisions 
may,  in  the  Board’s  sole  discretion,  be 
afforded  a  hearing.  Hearings  conducted 
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pursuant  to  this  section  shall  be  handled 
in  the  same  manner  as  other  hearings 
under  this  subpart  C,  except  that  in 
proceedings  to  terminate  an  existing 
FDIC  suspension  or  disbarment  order, 
the  person  seeking  the  termination  shall 
bear  the  burden  of  going  forward  with 
the  application  and  with  proof,  and 
provided  that  the  Board  of  Directors 
may  limit  any  such  hearings  to  written 
submissions. 

Finally.  S  308.109(dl  of  the  proposed 
regulations  provides  that  any  counsel 
found  in  contempt  by  the  administrative 
law  judge  may  be  summarily  suspended 
from  participation  in  that  proceeding. 

Preamble  to  Subparts  D-P 

Subparts  D-P  contain  rules  and 
procedures  that  govern  specihc  types  of 
formal  and  informal  proceedings 
conducted  by  the  FDIC.  Generally, 
revisions  made  to  these  subparts  are 
either  clarifying  in  nature,  were  made  to 
bring  the  rules  into  compliance  with  the 
statutory  provisions  of  FIRREA  or  the 
Compr^ensive  Thrift  and  Bank  Fraud 
Prosecution  and  Taxpayer  Recovery  Act 
of  1990  ("Crime  Bill”),  Public  Law  101- 
647, 104  Stat.  4789  (1990),  or  were  made 
to  conform  the  subparts  to,  or  avoid 
overlaps  with,  the  Uniform  Rules. 

Subpart  D — Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Disapproval  of  Acquisition  of  Control 

Subpart  D  governs  proceedings  in 
connection  with  the  disaf^roval  of  a 
proposed  acquisition  of  control  of  an 
insured  nonmember  bank.  Various 
changes  to  subpart  D  were  made  to 
make  this  aubpart  consistent  with  the 
Uniform  Rules.  A  new  section.  {  308.114. 
was  added  to  this  subpart  on  procediues 
relating  to  disapproval  of  acquisititm  of 
control  That  section  provides  that  the 
person  proposing  to  acquire  control  of 
an  insured  depository  institution  shall 
bear  the  ultimate  burden  of  persuasion 
and  that  the  FDIC  has  the  burden  of 
going  forward  with  a  prima  facie  case. 
This  accords  with  section  556(d)  of  the 
APA  (5  U.S.C.  556(d)),  which  states 
“Except  as  otherwise  provided  by 
statute,  the  proponent  of  the  rule  or 
order  has  the  burden  of  proof."  Courts 
have  interpreted  this  section  as 
imposing  the  burden  of  proof  in 
licensing  or  applications  cases  upon  the 
applicant.  See  Savagev.  Commodities 
Futu''es  Trading  Commission.  548  F.2d 
192  (7th  Cir.  1977).  The  FDIC  has 
adopted  this  position  in  In  the  Matter  of 
PederD  Sletteland,  2  P-H  FDIC  Enf. 

Dec.  &  Ord.1  5152.  at  p.  A-1518. 


Subpart  E — Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Assessments  of  Civil  Penalties  for 
Willful  Violations  of  the  Change  in 
Bank  Control  Act 

Subpart  E  governs  proceedings 
relating  to  assessments  of  civil  penalties 
for  willful  violations  of  the  Change  in 
Bank  Control  Act.  This  subpart  has  been 
revised  in  order  to  comply  with  the 
changes  to  these  provisions  made  by 
FIRRE.^  and  to  make  this  subpart 
consistent  with  the  Uniform  Rules. 

Subpart  F— Rules  and  Procedures 
Applicable  to  Proceedings  for 
Involuntary  Termination  of  Insured 
Status 

Subpart  F  governs  proceedings  for  the 
involuntary  termination  of  insured 
status.  This  type  of  action  is  to  be 
conducted  according  to  the  Uniform 
Rules.  Similar  to  the  preceding  subparts, 
this  subpart  has  been  changed  to  make 
the  provisions  conform  with  the  changes 
to  the  FDIA  made  by  FIRREA  This 
includes  changing  the  time  frames  to 
correspond  with  those  of  FIRREA 
substituting  the  term,  “insured 
depository  institution,”  for  that  of 
“insured  bank"  and  describing  the 
notification  to  primary  regulator  and  the 
notice  (A  intent  to  terminate  insured 
status. 

Subpart  G — Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Cease-and-Desist  Orders 

Subpart  G  governs  proceedings 
relating  to  ccase-and-^esist  orders.  The 
changes  in  subp£u1  G  were  made  for 
purposes  of  clarity  and  to  make  changes 
to  the  provisions  as  mandated  by  the 
amendments  to  the  FDIA  made  by 
FIRREA 

Subpart  H— Rules  and  Procedures 
Applicable  to  Proceedings  Relatii^  to 
Assessment  and  Collection  of  Civil 
Penalties  for  the  Violation  of  Cease- 
and-Desist  Orders  and  of  Certain 
Federal  Statutes 

Subpart  H  governs  f>roceedings 
relating  to  assessment  and  collections  of 
civil  money  penalties  for  the  violation  of 
cease-and-desist  orders  and  of  certain 
Federal  statutes.  Several  sections  of  old 
subpart  H  have  been  deleted  as  being 
redundant  vrith  provisions  of  the 
Uniform  Rules,  and  other  provisions, 
including  those  concerning  call  report 
penalties,  have  been  added  to  reflect  the 
changes  made  by  FIRREA. 


Subpart  I— Rules  and  Procedures  for 
Imposition  of  Sanctions  Upon  Municipal 
Securities  dealers  or  Persons 
Associated  With  Them  and  Clearing 
Agencies  or  Transfer  Agents 

Subpart  I  governs  procedures  for  the 
imposition  of  sanctions  upon  municipal 
securities  dealers  or  persons  associated 
with  them  and  clearing  agencies  or 
transfer  agents.  There  have  been  minor 
modifications  made  in  this  subpart  in 
order  to  make  the  provisions  hmin 
consistent  with  the  Uniform  Rules. 

Subpart  J— Rules  and  Procedures 
Relating  to  Exemption  Proceedings 
Under  Section  l^h)  of  the  Securities 
Exchange  Act  of  1934 

Subpart  J  governs  exemption 
proceedings  under  section  12(h)  of  the 
Securities  Exchange  Act  Like  subpart  I. 
there  have  been  minor  structural 
changes  in  order  to  make  these 
provisions  consistent  with  the  Uniform 
Rules. 

Subpart  K— Procedures  Applicable  to 
Investigations  Pursuant  to  Section  10(c) 
of  the  FDIA 

Subpart  K  governs  procediues 
applicable  to  investigations  pursuant  to 
section  10(c)  of  the  FDIA.  The  provisions 
are  designed  to  spell  out  the  scope  of  the 
FDiC's  authority  under  section  10(c)  of 
the  FDIA  to  conduct  investigations  of 
both  open  and  failed  insured  banks, 
institutions  making  applications  to 
become  insured  banks,  and  any  other 
types  of  investigations.  The  provisiims 
make  speciBc  certain  of  the  procedures 
to  be  used  during  such  investigations. 

Section  308.144.  “Scope,”  indicates 
that  the  FDIC's  investigatory  power 
under  section  10(c)  of  the  FDIA  extends 
to  both  open  and  failed  insured  banks. 

Section  308.145,  "Conduct  of 
investigation,"  has  been  modified  to 
state  that  persons  authorized  to  issue 
orders  of  investigation  are  set  forth  in 
part  303.  The  order  of  investigation 
indicates  the  purpose  of  the 
investigation  and  that  the  persons  who 
authorized  die  investigation  terminate  it 
upon  completion. 

Section  308.146,  "Powers  of  person 
conducting  investigation,"  spells  out  the 
Board's  authority  to  summarily  suspend 
for  contemptuous  conduct  any  counsel 
representing  a  witness  during  the 
investigation.  This  section  also  has 
made  explicit  that  the  person  conducting 
the  investigatiixi  may  obtain  assistance 
from  others  both  within  and  outside  the 
FDIC 

Section  30ai48,  “Rights  of  witnesses." 
spells  out  that  a  witness  is  to  be 
furnished  with  a  copy  of  the  order  of 
investigation  if  the  witness  so  requests. 
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Subpart  L — Procedures  and  Standards 
Applicable  to  a  Notice  of  Change  in 
Senior  Executive  Officer  or  Director 
Pursuant  to  Section  32  of  the  FDIA 

Subpart  L  governs  proceedings  for  the 
disapproval  of  candidates  for  senior 
executive  ofhcer  and  director. 

Modifications  in  this  subpart  include 
re-designating  the  appeal  procedures  in 
§§  308.153  and  308.154  and  labeling 
them  "request  for  review,"  as  well  as 
making  these  provisions  consistent  with 
the  Uniform  Rules.  Under  $  308.155,  an 
applicant  is  given  an  opportunity  for  an 
oral  hearing.  The  hearing  is  conceived 
as  an  informal  proceeding  where  a 
presiding  officer  determines  whether  to 
allow  the  presentation  of  witnesses.  No 
discovery  is  permitted:  however,  an 
applicant  may  introduce  relevant  and 
material  documents  on  the  record.  Like 
the  provisions  on  change-in-control 
proceedings  in  subpart  D,  the  ultimate 
burden  of  persuasion  in  §  308.155(b)  is 
imposed  upon  the  candidate  for  director 
or  senior  executive  officer  for  the  same 
rationale,  and  the  FDIC  has  the  burden 
of  going  forward  with  its  prima  facie 
case. 

Subpart  M— Procedures  and  Standards 
Applicable  to  an  Application  Pursuant 
to  Section  19  of  the  FDIA 

Subpart  M  governs  proceedings  for 
applications  under  section  19  of  the 
FDIA.  This  subpart  has  been  revised  in 
order  to  comply  with  the  changes  to 
section  19  made  by  FIRREA  and  the 
Comprehensive  Thrift  and  Bank  Fraud 
Prosecution  and  Taxpayer  Recovery  Act 
of  1990,  and  to  make  this  subpart 
consistent  with  the  Uniform  Rules. 
Section  308.158(b]  of  subpart  M  permits 
the  filing  of  a  section  19  application  at 
any  time  more  than  one  year  after  the 
issuance  of  a  decision  denying  an 
application  Hied  pursuant  to  section  19. 
Under  S  308.160,  an  applicant  is  given  an 
opportunity  for  an  oral  hearing.  The 
hearing  is  conceived  as  an  informal 
proceeding  where  a  presiding  officer 
determines  whether  to  allow  the 
presentation  of  witness.  No  discovery  is 
permitted;  however,  an  applicant  may 
introduce  relevant  and  material 
documents  on  the  record.  Like  the 
provisions  for  the  change-in-control 
proceedings  and  the  procedures  for 
section  32  of  the  FDIA,  the  burden  of 
proof  in  §  308.160(b)  has  been  shifted  to 
the  applicant,  and  the  FDIC  has  the 
burden  of  going  forward  with  its  prima 
facie  case. 


Subpart  N— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Suspension,  Removal,  and  Prohibition 
Where  a  Felony  Is  Charged 

Subpart  N  governs  proceedings  for 
suspension,  removal,  and  prohibition 
pursuant  to  section  8(g)  of  the  FDIA 
where  a  felony  is  charged.  The  changes 
in  subpart  N  were  made  for  purposes  of 
clarity  and  to  make  changes  to  the 
provisions  as  mandated  by  the 
amendments  to  the  FDIA  made  by 
FIRREA.  Consistent  with  other 
proceedings  in  which  a  presiding  officer 
makes  recommended  decisions  to  the 
Board  of  Directors,  there  is  no  discovery 
in  proceedings  conducted  under  this 
subpart. 

Subpart  O— Liability  of  Commonly- 
Controlled  Depository  Institutions 

Subpart  O  is  a  new  subpart  of  part  308 
and  governs  proceedings  pertaining  to 
section  5(e)  of  the  FDIA.  The  procedures 
set  forth  herein  reflect  those  that  have 
been  used  by  the  FDIC  imder  current 
part  308  since  the  passage  of  section  5(e) 
of  the  FDIA. 

Section  308.165,  "Scope”,  states  that, 
in  addition  to  the  procedures  set  forth  in 
this  subpart,  the  procedures  in  subpart  B 
shall  apply  to  proceedings  in  connection 
with  the  assessment  of  cross  guaranty 
liability  against  commonly-controlled 
institutions.  Section  308.166,  "Grounds 
for  assessment  of  liability”,  restates  the 
statutory  requirements  for  the 
assessment  of  liability. 

Section  308.167,  "Notice  of  assessment 
of  liability”,  sets  forth  the  matters  that 
must  be  contained  in  the  Notice  of 
Assessment  of  Liability,  including  the 
basis  for  the  FDIC’s  jurisdiction;  a 
statement  of  the  FDIC's  good  faith 
estimate  of  the  amount  of  loss  that  it  has 
incurred  or  anticipates  incurring;  a 
statement  of  the  method  used  to 
calculate  such  loss;  a  proposed  order 
directing  the  payment  by  the  liable 
institution  of  the  amount  of  loss  and  the 
schedule  under  which  the  payment  will 
be  due;  and,  in  cases  in  which  more  than 
one  liable  institution  is  involved,  each 
institutions’s  share  of  the  liability. 
Furthermore,  the  Notice  must  advise  the 
liable  institution(s)  that  an  answer  and  a 
request  for  a  hearing  must  be  Hied 
within  20  days  of  the  service  of  the 
Notice,  and  that  failure  to  timely  Ble  a 
request  for  a  hearing  will  render  the 
Notice  of  Assessment  a  final  and 
unappealable  order.  Finally,  the  Notice 
must  state  that,  if  a  hearing  is  requested, 
such  hearing  will  be  held  120  days  after 
service  of  the  Notice  in  the  judicial 
district  where  the  liable  institution  is 
located;  or  in  cases  involving  more  than 
one  liable  institution,  the  hearing  will  be 


held  in  the  judicial  district  in  which  at 
least  one  of  the  institutions  is  found. 
Section  308.168,  “Effective  date  of  and 
payment  under  an  order  to  pay”,  makes 
clear  that  the  payment  of  the  assessed 
amount  shall  be  due  on  or  before  the 
21st  day  after  service  of  the  Notice  of 
Assessment  in  accordance  with  the 
terms  and  schedule  set  forth  therein. 
Where  any  Order  to  Pay  has  become 
final  and  unappealable  by  reason  of 
default  under  S  308.19(c) — which 
provides  that  failure  to  request  a  hearing 
within  the  time  limits  provided  by  this 
subpart  shall  render  the  Notice  of 
Assessment  final  and  unappealable — 
payment  shall  automatically  be  deemed 
to  have  become  due  and  payable  upon 
service  of  the  Order  to  Pay,  or  as 
otherwise  stated  therein.  AH  payments 
collected  under  section  5(e)  of  the  FDIA 
are  to  be  paid  to  the  FDIC. 

Subpart  P— Rules  and  Procedures 
Relating  to  the  Recovery  of  Attorney 
Fees  and  Other  Expenses 

Subpart  P  governs  proceedings 
relating  to  the  recovery  of  attorney  fees 
and  other  expenses  under  the  Equal 
Access  to  Justice  Act,  5  U.S.C.  504.  The 
revisions  to  this  subpart  are  minor  and 
are  made  to  make  this  subpart  conform 
to  the  Uniform  Rules. 

\1.  Regulatory  Flexibility  Act  Statement 

The  Board  of  Directors  certifies 
pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  that  this 
uniform  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

This  rule  implements  section  916  of 
FIRREA  which  requires  the  Federal 
banking  agencies  and  the  NCUA  to 
develop  a  set  of  uniform  rules  and 
procedures  for  administrative  hearings. 
The  purpose  of  this  revised  regulation  is 
to  secure  a  just  and  orderly 
determination  of  administrative 
proceedings.  Because  the  Agencies 
already  have  in  place  rules  of  practice 
and  procedure,  this  rule  should  not 
result  in  an  additional  burden  for 
regulated  institutions.  Furthermore,  the 
rule  imposes  only  minor  burdens  on  ail 
institutirns,  regardless  of  size  and 
should  not,  therefore,  cause  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  12  CFR  Part  308 

Administrative  practice  and 
procedure.  Banks,  banking.  Ex  parte 
communication.  Hearing  procedure, 
Penalties,  State  nonmember  banks. 
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Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  308  of  chapter  111  of  title 
12  of  the  Code  of  Federal  Regulations  is 
revised  as  set  forth  below: 

PART  308— RULES  OF  PRACTICE  AND 
PROCEDURE 

Subpart  A— Uniform  R«dea  of  Practice  and 
Procedure 

Sec. 

306.1  Scope. 

308.2  Rules  of  construction. 

308.3  Definitions. 

306.4  Authority  of  Board  of  Directors. 

308.5  Authority  of  the  administrative  law 
judge. 

308.6  Appeeirance  and  practice  in 
adjudicatory  proceedings. 

308.7  Good  faith  certification. 

308.8  Conflicts  of  interest. 

308.9  Ex  parte  communications. 

308.10  Filing  of  papers. 

308.11  Service  of  papers. 

308.12  Constnictioo  of  time  limits. 

308.13  Change  of  time  limits. 

308.14  Witness  fees  and  expenses. 

308.15  Opportunity  for  informal  settlement. 

308.16  FDICs  right  to  conduct  examination. 

308.17  Collateral  attacks  on  adjudicatory 
proceeding. 

308.18  Commencement  of  proceeding  and 
contents  of  notice. 

308.19  Answer. 

308.20  Amended  pleadings. 

308.21  Failure  to  appear. 

308.22  Consolidation  and  severance  of 
actions. 

308.23  Motions. 

308.24  Scope  of  document  discovery. 

308.25  Request  for  document  discovery  from 
parties. 

308.26  Document  subpoenas  to  nonparties. 

308.27  Deposition  of  witness  unavailable  for 
hearing. 

308.28  Interlocutory  review. 

308.29  Summary  disposition. 

308.30  Partial  summary  disposition. 

308.31  Scheduling  and  prehearing 
conferences. 

308.32  Prehearing  submissions. 

308.33  Public  hearings. 

308.34  Hearing  subpoenas. 

308.35  Conduct  of  hearings. 

308.36  Evidence. 

306.37  Proposed  findings  and  conclusions. 

308.38  Recommended  decision  and  flling  of 
record. 

308.39  Exceptions  to  recommended 
decision. 

308.40  Review  by  Board  of  Directors. 

308.41  Stays  pending  judicial  review. 

Subpart  B — General  Rules  of  Procedure 

308.101  Scope  of  Local  Rules. 

306.102  Authority  of  Board  of  Directors  and 
Executive  Secretary. 

308.103  Appointment  of  administrative  law 
judge. 

306.104  Filings  with  the  Board  of  Directcus. 

308.105  Custodian  of  the  record. 

308.106  Written  testimony  in  lieu  of  oral 
hearing. 

308.107  Document  discovery. 


Subpart  C— Rules  of  Practice  Before  the 
FDIC  and  Standards  of  Conduct 

308.108  SancticMis. 

308.109  Suspension  and  disbarment 

Subpart  0— Rules  and  Procedtyes 
Applicablo  to  Proceedings  Relating  to 
Disapproval  of  Acquisition  of  Control 

306.110  Scope. 

308.111  Grounds  for  disapproval. 

306.112  Notice  of  disapproval. 

306.113  Answer  to  notice  of  disapproval. 

308.114  Burden  of  proof. 

Subpart  E— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Assessment  of  CivH  Penalties  for  Willful 
Violations  of  the  Change  in  Bank  Control 
Act 

308.115  Scope. 

308.116  Assessment  of  penalties. 

308.117  Effective  date  of,  and  payment 
under,  an  order  to  pay. 

308.118  Collection  of  penalties. 

Subpart  F— Rules  and  Procedures 
Applicable  to  Proceedings  for  Involuntary 
Termination  of  Insured  Status 

308.119  Scope. 

306.120  Grounds  for  termination  of 
insurance. 

306.121  Notificatimi  to  primary  r^ulator. 

306.122  Notice  of  intent  to  terminate. 

308.123  Notice  to  depositors. 

308.124  Involuntary  termination  of  insured 
status  for  failure  to  receive  deposits. 

308.125  Temporary  suspension  of  deposit 
insurance. 

308.126  Special  supervisory  associations. 

Subpart  G— Rulee  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Cease-and-Deslst  Orders 

308.127  Scope. 

308.128  Grounds  for  cease-and-desist 
orders. 

308.129  Notice  to  state  supervisory 
authority. 

308.130  Effective  date  of  order  and  service 
rai  bank. 

308.131  Temporary  cease-and-desist  order. 

Subpart  H— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Assessment  and  Collection  of  Civil  Money 
Penalties  for  Violation  of  Cease-and-Deslst 
Orders  and  of  Certain  Federal  Statutes, 
Including  Can  Report  Penalties 

308.132  Assessment  of  penalties. 

308.133  Effective  date  of,  and  payment 
under,  an  order  to  pay. 

Subpart  I— Rules  and  Procedures  for 
Imposition  of  Sanctions  Upon  Munidpai 
Securities  Dealers  or  Persons  Associated 
With  Them  and  Clearing  Agencies  or 
Transfer  Agents 

308.134  Scope. 

306.135  Grounds  for  imposition  of  sanctions. 

308.136  Notice  to  and  considtation  with  the 
Securities  and  Exchange  Commission. 

308.137  Effective  date  of  order  imposing 
sanctions. 


Subpart  J— Rules  and  Procedures  Relating 
to  Exemption  Proceedings  Under  Section 
12(h)  of  the  Securitiee  Exchange  Act  of 
1934 

308.138  Scope. 

308.139  Application  for  exemption. 

306.140  Newspaper  notice. 

306.141  Notice  of  hearing. 

306.142  Hearing. 

306.143  Decision  of  Board  of  Directors. 

Subpart  K— Procedures  Applicable  to 
Investigations  Pursuant  to  Section  10(c)  of 
theFDIA 

308.144  Scope. 

308.145  Conduct  of  investigation. 

308.146  Powers  of  person  conducting 
investigation. 

308.147  Investigations  confidential. 

306.146  Rights  of  witnesses. 

308.149  Service  of  subpoena. 

308.150  Transcripts. 

Subpart  L— Procedures  and  Standards 
Applicable  to  a  Notice  of  Change  In  Senior 
Executive  Officer  or  Director  Pursuant  to 
Section  32  of  the  FDU 

308.151  Scope. 

308.152  Grounds  for  disapproval  of  notice. 

308.153  Procedures  where  notice  of 
disapproval  issues  pursuant  to  |  303.14 
of  this  chapter. 

308.154  Decision  on  review. 

308.155  Hearing. 

Subpart  M — Procedures  and  Standards 
Applicable  to  an  Application  Pursuant  to 
Section  19  of  the  FDIA 

308.156  Scope. 

308.157  Reliant  considerations. 

308.158  Filing  papers  and  effective  date. 

308.159  Denial  of  applications. 

308.160  Hearings. 

Subpart  N— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Suspension,  Removal,  and  Prohibition 
Where  a  Felony  Is  Ch^ed 

30ai61  Scope. 

308.162  Relevant  considerations. 

308.163  Notice  of  suspension,  and  orders  of 
removal  or  prohibition. 

308.164  Hearings. 

Subpart  O— Liability  of  Commonly 
Controlled  Depository  Institutions 

308.165  Scope. 

308.166  Grounds  for  assessment  of  liaUhty. 

306.167  Notice  of  assessment  of  liability. 

308.168  Effective  date  of  and  payment  under 
an  order  to  pay. 

Subpart  P— Rules  and  Procedures  Relating 
to  the  Recovery  of  Attorney  Fees  and 
Other  Expenses 

308.169  Scope. 

308.170  Filing,  content  and  service  of 
documents. 

308.171  Responses  to  application. 

308.172  Eligibility  of  applicants. 

308.173  Prevailing  party. 

308.174  Standards  for  awards. 

308.175  Measure  of  awards. 

306.176  Apidication  for  awards. 

306.177  SUtement  of  net  worth. 

308.178  Statement  of  foes  and  expenses. 
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308.179  Settlement  negotiations. 

308.180  Further  proceedings. 

308.181  Recommended  decision. 

308.182  Board  of  Directors  action. 

308.183  Payment  of  awards. 

Authority:  12  U.S.C.  1815(e),  1817  (a)  and 

(j).  1818, 1820, 1828(j),  1829, 1831i;  15  U.S.C. 
781(h),  78m,  78n(a),  78n(c),  78n(d),  78n(f),  78o, 
78o-4(c)(5),  78p,  78q,  78q-l,  78s:  5  U.S.C.  504; 

5  U.S.C.  554-557. 

Subpart  A — Uniform  Rules  of  Practice 
and  Procedure 

§  308.1  Scope. 

This  subpart  prescribes  rules  of 
practice  and  procedure  applicable  to 
adjudicatory  proceedings  as  to  which 
hearings  on  the  record  are  provided  for 
by  the  following  statutory  provisions: 

(a)  Cease-and-desist  proceedings 
under  section  8(b)  of  the  Federal  Deposit 
Insurance  Act  (‘TOLA”)  (12  U.S.C. 
1818(b)): 

(b)  Removal  and  prohibition 
proceedings  under  section  8(e)  of  the 
FDIA  (12U.S.C.  1818(e)): 

(c)  Change-in-control  proceedings 
under  section  7(j)(4)  of  the  FDIA  (12 
U.S.C.  1817(j)(4))  to  determine  whether 
the  Federal  Deposit  Insurance 
Corporation  ("FDIC”),  should  issue  an 
order  to  approve  or  disapprove  a 
person’s  proposed  acquisition  of  an 
institution  and/or  institution  holding 
company: 

(d)  Proceedings  under  section 
15C(c)(2)  of  the  Securities  Exchange  Act 
of  1934  (“Exchange  Act")  (15  U.S.C.  78o- 
5),  to  impose  sanctions  upon  any 
government  securities  broker  or  dealer 
or  upon  any  person  associated  or 
seeking  to  become  associated  with  a 
government  securities  broker  or  dealer 
for  which  the  FDIC  is  the  appropriate 
regulatory  agency: 

(e)  Assessment  of  civil  money 
penalties  by  the  FDIC  against 
institutions,  institution-afniiated  parties, 
and  certain  other  persons  for  which  it  is 
the  appropriate  regulatory  agency  for 
any  violation  of: 

(1)  Sections  22(h)  and  23  of  the 
Federal  Reserve  Act  (“FRA”),  or  any 
regulation  issued  thereunder,  and 
certain  unsafe  or  unsound  practices  or 
breaches  of  fiduciary  duty,  pursuant  to 
12  U.S.C.  1828(1): 

(2)  Section  106(b)  of  the  Bank  Holding 
Company  Act  Amendments  of  1970 
(“BHCA  Amendments  of  1970”),  and 
certain  unsafe  or  unsound  practices  or 
breaches  of  Bduciary  duty,  pursuant  to 
12  U.S.C.  1972(2)(F): 

(3)  Any  provision  of  the  Change  in 
Bank  Control  Act  of  1978,  as  amended 
(the  “CBCA”),  or  any  regulation  or  order 
issued  thereunder,  and  certain  unsafe  or 
unsound  practices,  or  breaches  of 


fiduciary  duty,  pursuant  to  12  U.S.C. 
1817(j)(16): 

(4)  Section  7(a)(1)  of  the  FDIA, 
pursuant  to  12  U.S.C.  1817(a)(1): 

(5)  Any  provision  of  the  International 
Lending  Supervision  Act  of  1983 
(“ILSA”),  or  any  rule,  regulation  or  order 
issued  thereimder,  pursuant  to  12  U.S.C. 
3909: 

(6)  Any  provision  of  the  International 
Banking  Act  of  1978  (“IBA”),  or  any  rule, 
regulation  or  order  issued  thereunder, 
pursuant  to  12  U.S.C.  3108: 

(7)  Certain  provisions  of  the  Exchange 
Act,  pursuant  to  section  21B  of  the 
Exchange  Act  (15  U.S.C.  78u-2): 

(8)  Section  1120  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (“FIRREA”)  (12 
U.S.C.  3349),  or  any  order  or  regulation 
issued  thereunder:  and 

(9)  The  terms  of  any  final  or 
temporary  order  issued  under  section  8 
of  the  FDIA  or  of  any  written  agreement 
executed  by  the  FDIC,  the  terms  of  any 
condition  imposed  in  writing  by  the 
FDIC  in  connection  with  the  grant  of  an 
application  or  request,  certain  unsafe  or 
unsound  practices  or  breaches  of 
Hduciary  duty,  or  any  law  or  regulation 
not  otherwise  provided  herein  pursuant 
to  12  U.S.C.  1818(i)(2): 

(f)  This  subpart  also  applies  to  ail 
other  adjudications  required  by  statute 
to  be  determined  on  the  record  after 
opportunity  for  an  agency  hearing, 
unless  otherwise  specifically  provided 
for  in  the  FDIC's  Local  Rules. 

§  308.2  Rules  of  construction. 

For  purposes  of  this  subpart: 

(a)  Any  term  in  the  singular  includes 
the  plural,  and  the  plural  includes  the 
singular,  if  such  use  would  be 
appropriate: 

(b)  Any  use  of  a  masculine,  feminine, 
or  neuter  gender  encompasses  all  three, 
if  such  use  would  be  appropriate: 

(c)  The  term  counsel  includes  a  non- 
attomey  representative:  and 

(d)  Unless  the  context  requires 
otherwise,  a  party's  counsel  of  record,  if 
any,  may,  on  behalf  of  that  party,  take 
any  action  required  to  be  taken  by  the 
party. 

§  308.3  Definitions. 

For  purposes  of  this  subpart,  unless 
explicitly  stated  to  the  contrary: 

(a)  Administrative  law  judge  means 
one  who  presides  at  an  administrative 
hearing  under  authority  set  forth  at  5 
U.S.C.  556. 

(b)  Adjudicatory  proceeding  means  a 
proceeding  conducted  pursuant  to  these 
rules  and  leading  to  the  formulation  of  a 
Rnal  order  other  than  a  regulation. 

(c)  Board  of  Directors  or  Board  means 
the  Board  of  Directors  of  the  Federal 


Deposit  Insurance  Corporation  or  its 
designee. 

(d)  Decisional  employee  means  any 
member  of  the  Federal  Deposit 
Insurance  Corporation’s  or 
administrative  law  judge’s  staff  who  has 
not  engaged  in  an  investigative  or 
prosecutorial  role  in  a  proceeding  and 
who  may  assist  the  Board  of  Directors 
or  the  administrative  law  judge, 
respectively,  in  preparing  orders, 
recommended  decisions,  decisions,  and 
other  documents  under  the  Uniform 
Rules. 

(e)  Designee  of  the  Board  of  Directors 
means  officers  or  officials  of  the  Federal 
Deposit  Insurance  Corporation  acting 
pursuant  to  authority  delegated  by  the 
Board  of  Directors  as  provided  in  12 
CFR  part  303  of  this  chapter  or  by 
speciHc  resolution  of  the  Board  of 
Directors. 

(f)  Enforcement  Counsel  means  any 
individual  who  files  a  notice  of 
appearance  as  counsel  on  behalf  of  the 
FDIC  in  an  adjudicatory  proceeding. 

(g)  Executive  Secretary  means  the 
Executive  Secretary  of  the  Federal 
Deposit  Insurance  Corporation  or  his  Or 
her  designee. 

(h)  FDIC  means  the  Federal  Deposit 
Insurance  Corporation. 

(i)  Final  order  means  an  order  issued 
by  the  FDIC  with  or  without  the  consent” 
of  the  affected  institution  or  the 
institution-affiliated  party,  that  has 
become  final,  without  regard  to  the 
pendency  of  any  petition  for 
reconsideration  or  review. 

(j)  Institution  includes: 

(1)  Any  bank  as  that  term  is  defined  in 
section  3(a)  of  the  FDIA  (12  U.S.C. 
1813(a)): 

(2)  Any  bank  holding  company  or  any 
subsidiary  (other  than  a  bank)  of  a  bank 
holding  company  as  those  terms  are 
defined  in  the  BHCA  (12  U.S.C.  1841  et 
seq.\, 

(3)  Any  savings  association  as  that 
term  is  defined  in  section  3(b)  of  the 
FDIA  (12  U.S.C.  1813(b)),  any  savings 
and  loan  holding  company  or  any 
subsidiary  thereof  (other  than  a  bank)  as 
those  terms  are  defined  in  section  10(a) 
of  the  HOLA  (12  U.S.C.  1467(a)): 

(4)  Any  organization  operating  under 
section  25  of  the  FRA  (12  U.S.C.  601  et 
seq.y, 

(5)  Any  foreign  bank  or  company  to 
which  section  8  of  the  IBA  (12  U.S.C. 
3106),  applies  or  any  subsidiary  (other 
than  a  bank)  thereof:  and 

(6)  Any  federal  agency  as  that  term  is 
defined  in  section  1(b)  of  the  IBA  (12  ^ 
U.S.C.  3101(5)). 

(k)  Institution-affiliated  patty  medns 
any  institution-affiliated  party  as  that 
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term  is  defined  in  section  3(u)  of  the 
FDIA  (12  U.S.C.  1813(u)). 

(Ij  Local  Rules  means  those  rules 
promulgated  by  the  FDIC  in  those 
subparts  of  this  part  other  than  subpart 
A. 

(m)  Office  of  Financial  Institution 
Adjudication  (“OFIA”)  means  the 
executive  body  charged  with  overseeing 
the  administration  of  administrative 
enforcement  proceedings  of  the  Office  of 
the  Comptroller  of  the  Currency 
(“OCC").  the  Board  of  Governors  of  the 
Federal  Reserve  Board  (“FRB”),  the 
FDIC,  the  Office  of  Thrift  Supervision 
("OTS”)  and  the  National  Credit  Union 
Administration  (“NCUA"). 

(n)  Party  means  the  FDIC  and  any 
person  named  as  a  party  in  any  notice. 

(o)  Person  means  an  individual,  sole 
proprietori  partnership,  corporation, 
unincorporated  association,  trust,  joint 
venture,  pool,  syndicate,  agency  or  other 
entity  or  organization,  including  an 
institution  as  defined  in  para^aph  Q)  of 
this  section. 

(p)  Respondent  means  any  party  other 
than  the  FDIC. 

(q)  Uniform  Rules  means  those  rules 
in  subpart  A  of  this  part  that  pertain  to 
the  types  of  formal  administrative 
enforcement  actions  set  forth  at  §  308.01 
and  as  specified  in  subparts  B  through  P 
of  this  part. 

(r)  Violation  includes  any  action 
(alone  or  with  another  or  others)  for  or  ' 
toward  causing,  bringing  about, 
participating  in,  counseling,  or  aiding  or 
abetting  a  violation. 

$308.4  Authority  of  Board  of  Directors. 

The  Board  of  Directors  may,  at  any 
time  during  the  pendency  of  a 
proceeding,  perform,  direct  the 
performance  of,  or  waive  performance 
of  any  act  which  could  be  done  or 
ordered  by  the  administrative  law  judge. 

$  308.5  Authority  of  the  administrative  law 
judge. 

(a)  General  rule.  All  proceedings 
governed  by  this  part  shall  be  conducted 
in  accordance  with  the  provisions  of 
chapter  5  of  title  5  of  the  United  States 
Code.  The  administrative  law  judge 
shall  have  all  powers  necessary  to 
conduct  a  proceeding  in  a  fair  and .  . 
impartial  manner  and  to  avoid 
unnecessary  delay. 

(b)  Powers.  The  administrative  law 
ju^e  shall  have  all  powers  necessary  to 
conduct  the  proceeding  in  accordance 
with  paragraph  (a)  of  this  section, 
including  the  following  powers: 

(1)  To  administer  oaths  and 
affirmations; 

(2)  To  issue  subpoenas,  subpoenas 
duces  tecum,  and  protective  orders,  as 


authorized  by  this  part,  and  to  quash  or 
.  modify  any  such  subpoenas  and  orders; 

(3)  To  receive  relevant  evidence  and 
to  rule  upon  the  admission  of  evidence 
and  offers  of  proof; 

(4)  To  take  or  cause  depositions  to  be 
taken  as  authorized  by  this  subpart; 

(5)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  counsel; 

(6)  To  hold  scheduling  and/or  pre- 
hearing  conferences  as  set  forth  in 

$  308.31; 

(7)  To  consider  and  rule  upon  all 
procedural  and  other  motions 
appropriate  in  an  adjudicatory 
proceeding,  provided  that  only  the 
Board  of  Directors  shall  have  the  power 
to  grant  any  motion  to  dismiss  the 
proceeding  or  to  decide  any  other 
motion  that  results  in  a  final 
determination  of  the  merits  of  the 
proceeding; 

(8)  To  prepare  and  present  to  the 
Board  of  Directors  a  recommended 
decision  as  provided  herein; 

(9)  To  recuse  himself  or  herself  by 
motion  made  by  a  party  or  on  his  or  her 
own  motion; 

(10)  To  establish  time,  place  and 
manner  limitations  on  the  attendance  of 
the  public  and  the  media  for  any  public 
hearing;  and 

(11)  To  do  all  other  things  necessary 
and  appropriate  to  discharge  the  duties 
of  a  presiding  officer. 

$  308.6  Appearance  and  practice  In 
adjudicatory  proceedings. 

(a>  Appearance  before  the  FDIC  or  an 
administrative  law  judge.  (1)  By 
attorneys.  Any  member  in  good  standing 
of  the  bar  of  the  highest  court  of  any 
state,  commonwealth,  possession, 
territory  of  the  United  States,  or  the 
District  of  Columbia  may  represent 
others  before  the  FDIC  if  such  attorney 
is  not  currently  suspended  or  debarred 
from  practice  before  the  FDIC. 

(2)  By  non-attomeys.  An  individual 
may  appear  on  his  or  her  own  behalf;  a 
member  of  a  partnership  may  represent 
the  partnership;  a  duly  authorized 
officer,  director,  or  employee  of  any 
government  unit,  agency,  institution,  , 
corporation  or  autlrarity  may  represent 
that  unit  agency,  institution,  corporation 
or  authority  if  such  officer  director,  or 
employee  is  not  currently  suspended  or 
debarred  from  practice  before  the  FDIC.  - 

(3)  Notice  of  appearance.  Any 
individual  acting  as  counsel  on  behalf  of 
a  party,  including  the  FDIC,  shall  file  a 
notice  of  appearance  with  the  OFIA  at 
or  before  the  time  that  individual 
submits  papers  or  otherwise  appears  on 
behalf  of  a  party  in  the  adjudicatory 
proceeding..  Such  notice  of  appearance 
shall  include  a  written  declaration  that 


the  individual  is  currently  qualified  as 
provided  in  paragraph  (a)(1)  or  (a)(2)  of 
this  section  and  is  authorized  to 
represent  the  particular  party.  By  filing  a 
notice  of  appearance  on  behalf  of  a 
party  in  an  adjudicatory  proceeding,  the 
counsel  thereby  agrees,  and  represents 
that  he  or  she  is  authorized,  to  accept 
service  on  behalf  of  the  represented 
party, 

(b)  Sanctions.  Dilatory,  obstructionist, 
egregious,  contemptuous  or 
contumacious  conduct  at  any  phase  of 
any  adjudicatory  proceeding  may  be 
grounds  for  exclusion  or  suspension  of 
counsel  from  the  proceeding. 

$  308.7  Good  faith  coftification. 

(a)  General  requirement  Every  filing 
or  submission  of  record  following  the 
issuance  of  a  notice  shall  be  signed  by 
at  least  one  counsel  of  record  in  his  or 
her  individual  name  and  shall  state  that 
counsel's  address  and  telephone 
number.  A  party  who  acts  as  his  or  her 
own  counsel  shall  sign  his  or  her 
individual  name  and  state  his  or  her 
address  and  telephone  number  on  every 
filing  or  submission  of  record. 

(b)  Effect  of  signature.  (1)  Die 
signature  of  counsel  or  a  party  shall 
constitute  a  certification  that:  The 
coqnsel  or  party  has  read  the  filing  or 
submission  of  record:  to  the  best  of  his 
or  her  knowledge,  information,  and 
belief  formed  after  reasonable  inquiry, 
the  filing  or  submission  of  record  is  well- 
grounded  in  fact  and  is  warranted  by 
existing  law  or  a  good  faith  argument  for 
the  extension,  modification,  or  reversal 
of  existing  law;  and  the  filing  or 
submission  of  record  is  not  made  for  any 
improper  purpose,  such  as  to  harass  or 
to  cause  . unnecessary  delay  or  needless 
increase  in  the  cost  of  litigation. 

(2)  If  a  filing  or  submission  of  record  is 
not  signed,  the  administrative  law  judge 
shall  strike  the  filing  or  submission  of 
record,  unless  it  is  signed  promptly  after 
the  omission  is  called  to  the  attention  of 
the  pledder  or  movant 

(c)  Effect  of  making  oral  motion  or 
argument  The  act  of  making  any  oral  ' 
motion  or  oral  argument  by  any  counsel, 
or  party  constitutes  a  certification  that 
to  the  best  of  his  or  her  knowledge, 
information,  and  belief  formed  after 
reasonable  inquiry,  his  or  her 
statements  are  well-grounded  in  fact 
and  are  Warranted  by  existing  law  or  a 
good  faith  argument  for  the  extension, 
modification,  or  reversal  of  existing  law, 
and  are  not  made  for  any  improper 
purpose,  such  as  to  harass  or  to  cause 
unnecessery  delay  or  needless  increase 
in  the  cost  of  litigation. 
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;308J  Conflicts  of  interast 

(a)  Conflict  of  interest  in 
representation.  No  person  shall  appear 
as  counsel  for  another  person  in  an 
adjuchcatory  proceeding  if  it  reasonably 
appears  that  such  representation  may  be 
materially  limited  by  that  counsel’s 
responsibilities  to  a  third  person  or  by 
the  counsel’s  own  interests.  The 
administrative  law  judge  may  take 
corrective  measures  at  any  stage  of  a 
proceeding  to  cure  a  conflict  of  interest 
in  representation,  including  the  issuance 
of  an  order  limiting  the  scope  of 
representation  or  disqualifying  an 
individual  ht>m  appearing  in  a 
representative  capacity  for  the  duration 
of  the  proceeding. 

(b)  Certification  and  waiver.  If  any 
person  appearing  as  counsel  represents 
two  or  more  parties  to  an  adjudicatory 
proceeding  or  a  party  and  an  institution 
to  which  notice  of  the  proceeding  must 
be  given,  counsel  must  certify  in  writing 
at  the  time  of  filing  the  notice  of 
appearance  required  by  {  308.6(a): 

(1)  That  the  counsel  has  personally 
and  fully  discussed  the  possibiUty  of 
conflicts  of  interest  with  each  su^  party 
or  institution; 

(2)  That  each  such  party  or  institution 
has  advised  its  counsel  that  to  its 
knowledge  there  is  no  existing  or 
anticipated  material  conflict  b^etween  its 
interests  and  the  interests  of  others 
represented  by  the  same  counsel  or  his 
or  her  Hrm;  and 

(3)  That  each  such  party  or  institution 
waives  any  right  it  might  otherwise  have 
had  to  assert  any  known  conflicts  of 
interest  or  to  assert  any  non-material 
conflicts  of  interest  during  the  course  of 
the  proceeding. 

§  308.9  Ex  pwl*  communications. 

(a)  Definition.  (1)  Ex  parte 
communication  means  any  material  wal 
or  written  communication  concerning 
the  merits  of  an  adjudicatory  proceeding 
that  was  neither  on  the  recc^  nor  on 
reasonable  prior  notice  to  all  parties 
that  takes  place  between: 

(1)  A  party,  his  or  her  counsel,  or 
another  person  interested  in  the 
proceeding;  and 

(ii)  Hie  administrative  law  judge 
handling  that  proceeding,  the  Board  of 
Directors,  or  a  decisional  employee. 

(2)  Exception.  A  request  for  status  of 
the  proceeding  does  not  constitute  an  ex 
parte  communication. 

(b)  Prohibition  of  ex  parte 
communications.  From  the  time  the 
notice  is  issued  by  the  FTHC  until  the  < 
date  that  the  Board  of  Directors  issues 
its  Hnal  decision  pursuant  to  S  308;40(c), 
no  party,  interested  person  or  counsel 
therefore  shall  knowingly  make  or  cause 
to  be  made  an  ex  parte  communication 


concerning  the  merits  of  the  proceeding 
to  any  member  of  the  Board  of  Directors, 
the  a^inistrative  law  judge,  or  a 
decisional  employee.  No  member  of  the 
Board  of  Directors,  an  administrative 
law  judge,  or  decisional  employee  shall 
knowingly  make  or  cause  to  be  made  to 
a  party,  or  any  interested  person  or 
counsel  therefor,  an  ex  parte 
communication  relevant  to  the  merits  of 
a  proceeding. 

(c)  Procedure  upon  occurrence  of  ex 
parte  communication.  If  an  ex  parte 
communication  is  received  by  the 
administrative  law  judge,  any  member 
of  the  Board  of  Directors  or  other  person 
identihed  in  paragraph  (a)  of  this 
section,  that  person  shall  cause  all  such 
written  communications  (or,  if  the 
communication  is  oral,  a  memorandum 
stating  the  substance  of  the 
communication]  to  be  placed  on  the 
record  of  the  proceeding  and  served  on 
all  parties.  All  other  parties  to  the 
proceeding  shall  have  an  opportunity, 
within  ten  days  of  receipt  of  service  of 
the  ex  parte  communication,  to  Hie 
responses  thereto  and  to  recommend 
any  sanctions  that  they  believe  to  be 
appropriate  under  the  circumstances, 
liie  administrative  law  judge  or  the 
Board  of  Directors  shall  then  determine 
whether  any  action  should  be  taken 
concerning  the  ex  parte  communication 
in  accordance  with  paragraph  (d)  of  this 
section. 

(d)  Sanctions.  Any  party  or  his  or  her 
counsel  who  makes  a  prohibited  ex 
parte  communication,  or  who 
encourages  or  solicits  another  to  make 
any  such  communication,  may  be 
subject,  to  any  appropriate  sanction  or 
sanctions  imposed  by  the  Board  of 
Directors  or  the  administrative  law 
judge  including,  but  not  limited  to, 
exclusion  from  the  proceedings  and  an 
adverse  ruling  on  issue  which  is  the 
subject  of  the  pn^bited 
communication. 

§308.10  Filing  of  papers. 

(a)  Filing.  Any  papers  required  to  be 
hied,  excluding  documents  produced  in 
response  to  a  ^scovery  request 
pursuant  to  §§  308.25  and  308.26,  shall 
be  filed  with  the  OFIA,  except  as 
otherwise  provided. 

(b)  Maimer  of  filing.  Unless  otherwise 
specified  by  the  Board  of  Directors  or 
the  administrative  law  judge,  filing  may 
be  accomplished  by: 

(1)  Personal  service; 

(2)  Delivering  the  papers  to  a  reliable 
commercial  courier  service,  overnight  ‘  ■ 
delivery  service,  ch-  to  the  U.S.  Post 
Office  for  Express  Mail  delivery, 

(3)  Mailing  the  papers  by  first  class, 
registered,  or  certifi^  maih  or 


(4)  Transmission  by  electronic  media, 
only  if  expressly  authorized,  and  upon 
any  conditions  specified,  by  the  B<mrd 
of  Directors  or  the  administrative  law 
judge.  All  papers  filed  by  electronic 
media  shall  also  concurrently  be  filed  in 
accordance  with  paragraph  (c)  of  this 
section. 

(c)  Forma!  requirements  as  to  papers 
filed. — (1)  Form.  All  papers  filed  must 
set  forth  the  name,  address,  and 
telephone  number  of  the  counsel  or 
party  making  the  filing  and  must  be 
accompanied  by  a  certification  setting 
forth  when  and  how  service  has  been 
made  on  all  other  parties.  All  papers 
filed  must  be  double-spaced  and  printed 
or  typewritten  on  8V4X11  inch  paper, 
and  must  be  clear  and  legible. 

(2)  Signature.  All  papers  must  be 
dated  and  signed  as  provided  in  §  308.7. 

(3)  Caption.  All  papers  filed  must 
include  at  the  head  thereof,  or  on  a  title 
page,  the  name  of  the  FIHC  and  of  the 
filing  party,  the  title  and  docket  number 
of  the  proceeding,  and  tlie  subject  of  the 
particular  paper. 

{‘t)  Number  of  copies.  Unless 
otherwise  specified  by  the  Board  of 
Directors,  or  the  administrative  law 
judge,  an  original  and  one  copy  of  all  - 
documents  and  papers  shall  be  filed, 
except  that  only  one  (»py  of  transcripts 
of  testimony  and  exhibits  shall  be  filed. 

§  308.1 1  Service  of  papers. 

(a)  By  the  parties.  Except  as 
otherwise  provided,  a  party  filing  papers 
shall  serve  a  copy  upon  the  counsel  of 
record  for  all  other  parties  to  the 
proceeding  so  represented,  and  upon 
any  party  not  so  represented. 

(b)  Method  of  service.  Except  as 
provided  in  paragraphs  (c)(2)  and  (d)  of 
this  section,  a  serving  party  shall  use 
one  or  more  of  the  following  methods  of 
serviep: 

(1)  Personal  service; 

(2)  Delivering  the  papers  to  a  reliable 
commercial  courier  service,  overnight 
delivery  service,  or  to  the  U.S.  Post  ’ 
Office  for  Express  Mail  delivery; 

(3)  Mailing  the  papers  by  first  class, 
registered,  or  certified  mail;  or 

(4)  Transmission  by  electronic  media, 
only  if  the  parties  mutually  agree.  Any 
papers  served  by  electronic  media  shall  ' 
also  concurrently  be  served  in 
accordance  with  the  requirements  of 

§  308.10(c). 

(c)  By  the  Board  of  Directors.  (1)  All 
papers  required  to  be  served  by  the 
Board  of  Directors  or  the  administrative 
law  judge  upon  a  party  who  has 
appeared  in  the  proceeding  in  ' 
accordance  with  §  308.6,  shall  be  served 
by  any  means  specified  in  paragraph  (b) 
of  this  section. 
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(2)  If  a  party  has  not  appeared  in  the 
proceeding  in  accordance  with  $  308.6. 
the  Board  of  Directors  or  the 
administrative  law  judge  shall  make 
service  by  any  of  the  following  methods: 

(i)  By  personal  service; 

(ii)  By  delivery  to  a  person  of  suitable 
age  and  discretion  at  the  party’s 
residence; 

(iii)  By  registered  or  certiHed  mail 
addressed  to  the  party's  last  known 
address;  or 

(iv)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

(d)  Subpoenas.  Service  of  a  subpoena 
may  be  made  by  personal  service,  by 
delivery  to  an  agent,  by  delivery  to  a 
person  of  suitable  age  and  discretion  at 
the  subpoenaed  person’s  residence,  by 

,  registered  or  certified  mail  addressed  to 
the  person’s  last  known  address,  or  in 
such  other  manner  as  is  reasonably 
calculated  to  give  actual  notice. 

(e)  Area  of  service.  Service  in  any 
state,  territory,  possession  of  the  United 
States,  or  the  District  of  Columbia,  on 
any  person  or  company  doing  business 
in  any  state,  territory,  possession  of  the 
United  States,  or  the  District  of 
Columbia,  or  on  any  person  as 
otherwise  provided  by  law.  is  effective 
without  regard  to  the  place  where  the 
hearing  is  held,  provided  that  if  service 
is  made  on  a  foreign  bank  in  connection 
with  an  action  or  proceeding  involving 
one  or  more  of  its  branches  or  agencies 
located  in  any  state,  territory, 
possession  of  the  United  States,  or  the  . 
District  of  Columbia,  service  shall  be 
made  on  at  least  one  branch  or  agency 
so  involved. 

9  308.12  Construction  of  time  Nmits.' 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  by  this 
subpart,  the  date  of  the  act  or  event 
from  which  the  designated  period  of 
time  begins  to  run  is  not  included.  The 
last  day  so  computed  is  included  unless 
it  is  a  ^turday,  Sunday,  or  Federal 
holiday.  When  the  last  day  is  a 
Saturday,  Sunday,  or  Federal  holiday, 
the  period  runs  until  the  end  of  the  next 
day  that  is  not  a  Saturday,  Sunday,  or 
federal  holiday.  Intermediate  Saturdays, 
Sundays,  and  Federal  holidays  are 
included  in  the  computation  of  time, 
except  that,  when  ^e  time  period  within 
which  an  act  is  to  be  performed  is  ten 
days  or  less,  intermediate  Saturdays, 
Sundays,  and  Federal  holidays  are  not 
included. 

(bj  When  papers  are  deemed  to  be 
filed  or  served.  (1)  Filing  and  service  are 
deemed  to  be  effective: 

(i)  In  the  case  of  personal  service  or 
same  day  commercial  courier  delivery, 
upon  actual  service; 


(ii)  In  the  case  of  overnight 
commercial  delivery  service,  U.S. 
Express  Mail  delivery,  or  first  class, 
registered,  or  certified  mail,  upon 
deposit  in  or  delivery  to  an  appropriate 
point  of  collection; 

(iii)  In  the  case  of  transmission  by 
electronic  media,  as  specified  by  the 
authority  receiving  the  tiling,  in  the  case 
of  tiling,  and  as  agreed  among  the 
parties,  in  the  case  of  service. 

(2)  The  elective  tiling  and  service 
dates  specitied  in  paragraph  (b)  (1)  of 
this  section  may  be  modified  by  the 
Board  of  Directors  or  administrative  law 
judge  in  the  case  of  tiling  or  by 
agreement  of  the  parties  in  the  case  of 
service. 

(c)  Calculation  of  time  for  service  and 
filing  of  responsive  papers.  Whenever  a 
time  limit  is  measured  by  a  prescribed 
period  from  the  service  of  any  notice  or 
paper,  the  applicable  time  limits  are 
calculated  as  follows: 

(1)  If  service  is  made  by  tirst  class, 
registered  or  certitied  mail,  add  three 
days  to  the  prescribed  period: 

(2)  If  service  is  made  by  express  mail 
or  overnight  delivery  service,  add  one 
day  to  the  prescribed  period: 

(3)  If  service  is  made  by  electronic 
media  transmission,  add  one  day  to  the 
prescribed  period,  unless  otherwise 
determined  by  the  Board  of  Directors  or 
the  administrative  law  judge  in  the  case 
of  tiling,  or  by  agreement  among  the 
parties  in  the  case  of  service. 

I 

9  308.18  Change  of  time  Nmits. 

Except  as  otherwise  provided  by  law, 
the  administrative  law  judge  may,  for 
good  cause  shown,  extend  the  time 
limits  prescribed  by  the  Uniform  Rules 
or  by  any  notice  or  order  issued  in  the 
proceedings.  After  the  referral  of  the 
case  to  the  Board  of  Directors  pursuant 
to  9  308.38,  the  Board  of  Directors  may 
grant  extensions  of  the  time  limits  for 
good  cause  shown.  Extensions  may  be 
granted  at  the  motion  of  a  party  or  of  the 
Board  of  Directors  after  notice  and 
opportunity  to  respond  is  afforded  all 
non-moving  parties,  or  on  the 
administrative  law  judge’s  own  motion. 

9  308.14  Witness  fees  and  expanses. 

Witnesses  subpoenaed  for  testimony 
or  depositions  shall  be  paid  tite  same 
fees  for  attendance  and  mileage  as  are 
paid  in  the  United  States  district  courts 
in  proceedings  in  which  the  United  .' 
States  is  a  party,  provided  that,  in  the 
case  of  a  discovery  subpoena  addressed 
to  a  party,  no  witness  fees  or  mileage 
need  be  paid.  Fees  for  witnesses  shaii 
be  tendered  in  advance  by  the  party 
requesting  the.  subpoena,  except  that 
fees  and  mileage  need  not  be  tendered 
in  advance  where  the  FDIC  is  the  party 


requesting  the  subpoena.  The  FDIC  shall 
not  be  required  to  pay  any  fees  to,  or 
expenses  of.  any  witness  not 
subpoenaed  by  the  FDIC. 

9  308.15  Opportunity  for  Informal 
settlement 

Any  respondent  may,  at  any  time  in 
the  proceeding,  unilaterally  submit  to 
Enforcement  Counsel  written  otiers  or 
proposals  for  settlement  of  a  proceeding, 
without  prejudice  to  the  rights  of  any  of 
the  parties.  No  such  offer  or  proposal 
shall  be  made  to  any  FDIC 
representative  other  than  Enforcement 
Counsel  Submission  of  a  written 
settlement  otier  does  not  provide  a  basis 
for  adjourning  or  otherwise  delaying  all 
or  any  portion  of  a  proceeding  under 
this  part  No  settlement  offer  or 
proposal  or  any  subsequent  negotiation 
or  resolution,  is  admissible  as  evidence 
in  any  proceeding. 

9  308.18  FDIC’s  right  to  conduct 
examination. 

Nothing  contained  in  this  subpart 
limits  in  any  manner  the  right  of  the 
FDIC  to  conduct  any  examination, 
inspection,  or  visitation  of  any 
institution  or  institution-aftiliated  party, 
or  the  right  of  the  FDIC  to  conduct  or 
continue  any  form  of  investigation 
authorized  by  law. 

9308.17  CoHataral  attacks  on  adtudicatory 
proceedng. 

If  an  interlocutory  appeal  or  collateral 
attack  is  brought  in  any  court 
concerning  all  or  any  part  of  an 
adjudicatory  proceeding,  the  challenged 
adjudicatory  proceeding  shall  continue 
without  regard  to  the  pendency  of  that 
court  proceeding.  No  default  or  other 
failure  to  act  as  directed  in  the 
adjudicatory  proceeding  within  the 
times  prescribed  in  this  subpart  shall  be 
excused  based  on  the  pendency  before 
any  court  of  any  iiiterlocutory  appeal  or 
collateral  attack. 

9  308.18  Commencement  of  proceeding 
and  contents  of  notice. 

(a)  Commencement  of  proceeding.  (1) 

(i)  Except  for  change-in-control 
proceedings  under  section  7(j)(4)  of  the 
FDIA  (12  U.S.C.  1817(j)(4)),  a  proceeding 
governed  by  this  subpart  is  conunericed 
by  issuance  of  a  notice  by  the  FDIC.. 

(ii)  The  notice  must  be  served  by  the 
E^rocutive  Secretary  upon  the  ' 
respondent  and  given  to  any  other 
appropriate  flnancial  institution 
supervisory  authority  where  required  by 
law. 

(Hi)  The  notice  must  be  filed  with  the 
OFIA 

(2)  Change-in  control  proceedings 
under  section  7(j)(4)  of  the  FDiA  (12 


37380  '  Federal  Register  /  Vol.  56.  No.  154  /  Friday, 'August  9,  1991  /  Rules  and  Regulations 


U.S.C.  1817(j){4))  commence  with  the 
issuance  of  an  order  by  the  FDIC. 

(b)  Contents  of  notice.  The  notice 
must  set  forth: 

(1)  The  legal  authority  for  the 
proceeding  and  for  the  FDICs 
jurisdiction  over  the  proceeding; 

(2)  A  statement  of  the  matters  of  fact 
or  law  showing  that  the  FDIC  is  entitled 
to  relief; 

(3)  A  proposed  order  or  prayer  for  an 
order  granting  the  requested  relief; 

(4)  The  time,  place,  and  nature  of  the 
hearing  as  required  by  law  or  regulation. 

(5)  The  time  within  which  to  ble  an 
answer  as  required  by  law  or  regulation; 

(6)  The  time  within  which  to  request  a 
hearing  as  required  by  law  or  regulation: 
and 

(7)  That  the  answer  and/or  request  for 
a  hearing  shall  be  filed  with  OFIA. 

§  308.19  Answer. 

(a)  When.  Within  20  days  of  service  of 
the  notice,  respondent  shall  file  an 
answer  as  designated  in  the  notice.  In  a 
civil  money  pe^ty  proceeding, 
respondent  shall  also  file  a  request  for  a 
hearing  within  20  days  of  service  of  the 
notice. 

(b)  Content  of  answer.  An  answer 
must  specifically  respond  to  each 
paragraph  or  allegation  of  fact 
contained  in  the  notice  and  must  admit, 
deny,  or  state  that  the  party  lacks 
sufficient  information  to  admit  or  deny 
each  allegation  of  fact.  A  statement  of 
lack  of  information  has  the  effect  of  a 
denial.  Denials  mast  fairly  meet  die 
substance  of  each  allegation  of  fact 
denied;  general  denials  are  not 
permitted.  When  a  respondent  denies 
part  of  an  allegation,  that  part  must  be 
denied  and  the  remainder  specifically 
admitted.  Any  allegation  of  fact  in  the 
notice  which  is  not  denied  in  the  answer 
must  be  deemed  admitted  for  purposes 
of  the  proceeding.  A  respondent  is  not 
required  to  respo^  to  the  portion  of  a 
notice  that  constitutes  the  prayer  for 
relief  or  proposed  order.  The  answer 
must  set  forth  affirmative  defenses,  if 
any.  asserted  by  the  respondent. 

(c)  Default. — (1)  Effect  offaUure  to 
answer.  Failure  of  a  respondent  to  file 
an  answer  required  by  ftis  section 
within  the  time  provided  constitutes  a 
waiver  of  his  or  her  right  to  appear  and 
contest  the  allegations  in  the  notice.  If 
no  timely  answer  is  filed.  Enforcement 
Counsel  may  file  a  motion  for  entry  of 
an  order  of  default.  Upon  a  finding  that 
no  good  cause  has  bem  shown  for  the 
failure  to  file  a  timely  answer,  the 
administrative  law  judge  shall  file  with 
the  Board  of  Directors  a  recommended 
decision  containing  the  findings  and  the 
relief  sought  in  the  notice.  Any  final 
order  issued  by  the  Board  of  Directors 


based  upon  a  respondent’s  failure  to 
answer  is  deemed  to  be  an  order  issued 
upon  consent. 

(2)  Effect  of  failure  to  request  a 
hearing  in  civil  money  penalty 
proceedings.  If  respondent  fails  to 
request  a  hearing  as  required  by  law 
within  the  time  provided,  the  notice  of 
assessment  constitutes  a  final  and 
unappealable  order. 

$308.20  Amended  pleadings. 

(a)  Amendments.  The  notice  or 
answer  may  be  amended  or 
supplemented  at  any  stage  of  the 
proceeding  by  leave  of  the 
administrative  law  judge.  Such  leave 
will  be  freely  given.  The  respondent 
shall  answer  an  amended  notice  within 
the  time  remaining  for  the  respondent’s 
answer  to  the  original  notice,  or  within 
ten  days  after  service  of  the  amended 
notipe,  whichever  period  is  longer, 
unless  the  Board  of  Directors  or 
administrative  law  judge  orders 
otherwise  for  good  cause  shown. 

(b)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  in  the 
notice  or  answer  are  tried  at  the  hearing 
by  express  or  implied  consent  of  the 
parties,  they  will  be  treated  in  all 
respects  as  if  they  had  been  raised  in 
the  notice  or  answer,  and  no  formal 
amendments  are  required.  If  evidence  is 
objected  to  at  the  hearing  on  the  ground 
that  it  is  not  within  the  issues  raised  by 
the  notice  or  answer,  the  administrative 
law  judge  may  allow  the  notice  or 
answer  to  be  amended.  The 
administrative  law  judge  will  do  so 
freely  when  the  determination  of  the 
merits  of  the  action  is  served  thereby 
and  the  objecting  party  fails  to  satisfy 
the  administrative  law  judge  that  the 
admission  of  such  evidence  would 
unfairly  {nejudice  that  party’s  action  or 
defense  upon  the  merits.  The 
administrative  law  judge  may  grant  a 
continuance  to  enable  the  objecting 
party  to  meet  such  evidence. 

§  308.21  Failure  to  appear. 

Failure  of  a  respondent  to  appear  in 
person  at  the  hearing  or  by  a  duly 
authorized  connsel  constitutes  a  waiver 
of  respondent's  right  to  a  hearing  and  is 
deemed  an  admission  of  the  facts  as 
alleged  and  consent  to  the  relief  sought 
in  the  notice.  Without  further 
proceedings  or  notice  to  the  respondent 
the  administrative  law  judge  shall  file 
with  the  Board  of  Directors  a 
recommended  decision  containing  the 
findings  and  the  relief  sought  in  die 
notice. 


$  308.22  ConsoNdation  and  severance  of 
actions. 

(a)  Consolidation.  (1)  On  the  motion  of 
any  party,  or  on  the  administrative  law 
judge's  own  motion,  the  administrative 
law  judge  may  consolidate,  for  some  or 
all  purposes,  any  two  or  more 
proceedings,  if  each  such  proceeding 
involves  or  arises  out  of  the  same 
transaction,  occurrence  or  series  of 
transactions  or  occurrences,  or  involves 
at  least  one  common  respondent  or  a 
material  common  question  of  law  or 
fact,  unless  such  consolidation  would 
cause  unreasonable  delay  or  injustice. 

(2)  In  the  event  of  consolidation  under 
paragraph  (a)(1)  of  this  section, 
appropriate  adjustment  to  the 
prehearing  schedule  must  be  made  to 
avoid  unnecessary  expense, 
inconvenience,  or  delay. 

(b)  Severance.  The  administrative  law 
judge  may,  upon  the  motion  of  any 
party,  sever  the  proceeding  for  separate 
resolution  of  the  matter  as  to  any 
respondent  only  if  the  administrative 
law  judge  finds  that 

(1)  Undue  prejudice  or  injustice  to  the 
moving  party  would  result  fiom  not 
severing  the  proceeding;  and 

(2)  Such  undue  prejudice  or  injustice 
would  outweigh  the  interests  of  judicial 
economy  and  expedition  in  the  complete 
and  final  resolution  of  the  proceeding. 

$308.23  Motions. 

(a)  In  writing.  (1)  Except  as  otherwise 
provided  herein,  an  application  or 
request  for  an  order  or  ruling  must  be 
made  by  written  motion/ 

(2)  Ail  written  motions  must  state 
with  particularity  the  relief  sought  and 
must  be  accompanied  by  a  proposed 
order. 

(3)  No  oral  argument  may  be  held  on 
written  motions  except  as  otherwise 
directed  by  the  administrative  law 
judge.  Written  memoranda,  briefs, 
affidavits  or  other  relevant  material  or 
documents  may  be  filed  in  support  of  or 
in  opposition  to  a  motion. 

(b)  Oral  motions.  A  motion  may  be 
made  orally  on  the  record  unless  the 
administrative  law  judge  directs  that 
such  motion  be  reduced  to  writing. 

(c)  Filing  of  motions.  Motions  must  be 
filed  with  the  administrative  law  judge, 
except  that  following  the  filing  of  the 
recommended  decision,  motions  must  be 
filed  with  the  Executive  Secretary  for 
disposition  by  the  Board  of  Directors. 

(d)  Responses.  (1)  Except  as  otherwise 
provided  herein,  within  ten  days  after 
service  of  any  written  motion,  or  within 
such  other  period  of  time  as  may  be 
established  by  the  administrative  law 
judge  or  the  Executive  Secretary,  any 
party  may  file  a  written  response  to  a 
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motion.  The  administrative  law  judge 
shall  not  rule  on  any  oral  or  written 
motion  before  each  party  has  had  an 
opportunity  to  file  a  response. 

(2)  The  failure  of  a  party  to  oppose  a 
written  motion  or  an  oral  motion  made 
on  the  record  is  deemed  a  consent  by 
that  party  to  the  entry  of  an  order 
substantially  in  the  form  of  the  order 
accompanying  the  motion. 

(e)  Dilatory  motions.  Frivolous, 
dilatory  or  repetitive  motions  are 
prohibited.  The  filing  of  such  motions 
may  form  the  basis  for  sanctions. 

(f)  Dispositive  motions.  Dispositive 
motions  are  governed  by  S  S  308.29  and 
308.30. 

§  308.24  Scope  Of  document  discovery. 

(a)  Limits  on  discovery.  (1)  Parties  to 
proceedings  imder  this  subpart  may 
obtain  document  discovery  through  the 
production  of  documents,  including 
writings,  drawings,  graphs,  charts, 
photographs,  recordings,  and  other  data 
compilations  from  which  information 
can  be  obtained,  or  translated,  if 
necessary,  by  the  parties  through 
detection  devices  into  reasonably 
usable  form. 

(2)  Discovery  by  use  of  deposition  is 
governed  by  the  S  308.107  of  subpart  B 
of  this  pEtrt. 

(bj  Relevance.  Parties  may  obtain 
document  discovery  regarding  any 
matter,  not  privileged,  which  has 
material  relevance  to  the  merits  of  the 
pending  action.  It  is  not  a  ground  for 
objection  that  the  information  sought 
will  be  inadmissible  at  the  hearing  if  the 
information  sought  appears  reasonably 
calculated  to  lead  to  discovery  of 
admissible  evidence.  The  request  may 
not  be  uiu^asonable,  oppressive, 
excessive  in  scope  or  unduly 
burdensome. 

(c)  Privileged  matter.  Privileged 
documents  are  not  discoverable. 
Privileges  include  the  attorney-client 
privilege,  work-product  privilege,  any 
government’s  or  government  agency’s 
deliberative-process  privilege,  and  any 
other  privileges  the  Constitution,  any 
applicable  act  of  Congress,  or  the 
principles  of  conunon  law  provide. 

(d)  Time  limits.  All  discovery, 
including  all  responses  to  discovery 
requests,  shall  be  completed  at  least  20 
days  prior  to  the  date  scheduled  for  the 
commencement  of  the  hearing.  No 
exceptions  to  this  time  limit  shall  be 
permitted,  unless  the  administrative  law 
judge  finds  on  the  record  that  good 
cause  exists  for  waiving  the 
requirements  of  this  paragraph. 


S  308.25  Raquast  for  documont  <gacovafy 
from  parties. 

(a)  General  rule.  Any  party  may  serve 
on  any  other  party  a  request  to  produce 
for  inspection  any  discoverable 
documents  which  are  in  the  possession, 
custody,  or  control  of  the  pa^  upon 
whom  the  request  is  served,  llie  request 
must  identify  the  documents  to  be 
produced  either  by  individual  item  or  by 
category,  and  must  describe  each  item 
and  category  with  reasonable 
particularity.  Documents  must  be 
produced  as  they  are  kept  in  the  usual 
course  of  business  and  shall  be 
organized  to  correspond  with  the 
categories  in  the  request. 

(b)  Productian  or  copying.  The  request 
must  specify  a  reasonable  time,  place, 
and  manner  for  production  and 
performing  any  related  acts.  In  lieu  of 
inspecting  the  dociunents,  the  requesting 
party  may  specify  that  all  or  some  of  the 
responsive  documents  are  to  be  copied 
and  the  copies  delivered  to  the 
requesting  party.  If  copying  of  fewer 
than  250  pages  is  requested,  the  party  to 
whom  the  request  is  addressed  shall 
bear  the  cost  of  copying  and  shipping 
charges.  If  more  than  250  pages  of 
copying  is  requested,  the  requesting 
party  shall  pay  for  copying,  unless  the 
parties  agree  otherwise,  at  the  current 
per-page  copying  rate  imposed  by  each 
Agency's  rules  implementing  the 
Freedom  of  Information  Act  (5  U.S.C. 
552a)  plus  the  cost  of  shipping. 

(c)  Obligation  to  update  responses.  A 
party  who  has  responded  to  a  discovery 
request  with  a  response  that  was 
complete  when  made  is  not  required  to 
supplement  the  response  to  include 
documents  thereafter  acquired,  unless 
the  responding  party  learns  that: 

(1)  llie  response  was  materially 
incorrect  when  made;  or 

(2)  The  response,  though  correct  when 
made,  is  no  longer  true  and  a  failure  to 
amend  the  response  is,  in  substance,  a 
knowing  concealment. 

(d)  Motions  to  limit  discovery.  (1)  Any 
party  that  objects  to  a  discovery  request 
may,  within  ten  days  of  being  served 
with  such  request,  file  a  motion  in 
accordance  with  the  provisions  of 

9  308.23  to  strike  or  otherwise  limit  the 
request.  If  an  objection  is  made  to  only  a 
portion  of  an  item  or  category  in  a 
request,  the  portion  objected  to  shall  be 
specified.  Any  objections  not  made  in 
accordance  with  this  paragraph  and 
9  308.23  are  waived. 

(2)  The  party  who  served  the  request 
that  is  the  subject  of  a  motion  to  strike 
or  limit  may  file  a  written  response 
within  five  days  of  service  of  the  motion. 
No  other  party  may  file  a  response. 

(e)  Privilege.  At  the  time  other 
documents  are  produced,  all  documents 


withheld  on  the  grounds  of  privilege 
must  be  reasonably  identified,  together 
with  a  statement  of  the  basis  for  the 
assertion  of  privilege. 

(f)  Motions  to  compel  production.  (1) 
If  a  party  withholds  any  documents  as 
privileged  or  fails  to  comply  fully  with  a 
discovery  request,  the  requesting  party 
may,  within  ten  days  of  the  assertion  of 
privilege  or  of  the  time  the  failure  to 
comply  becomes  known  to  the 
requesting  party,  file  a  motion  in 
accordance  wi&  the  provisions  of 

9  308.23  for  the  issuance  of  a  subpoena 
compelling  production. 

(2)  The  party  who  asserted  the 
privilege  or  failed  to  comply  with  the 
request  may  file  a  written  response  to  a 
motion  to  compel  within  five  days  of 
service  of  the  motion.  No  other  party 
may  file  a  response. 

(g)  Ruling  on  motions.  After  the  time 
for  filing  responses  pursuant  to  this 
section  has  expired,  the  administrative 
law  judge  shall  rule  promptly  on  all 
motions  filed  pursuant  to  this  section.  If 
the  administrative  law  judge  determines 
that  a  discovery  request,  or  any  of  its 
terms,  is  unreasonable,  unduly 
burdensome,  excessive  in  scope, 
repetitive  of  previous  requests  or  seeks 
to  obtain  privileged  documents,  he  or 
she  may  modify  the  request,  and  may 
issue  appropriate  protective  orders, 
upon  such  conditions  as  justice  may 
require.  The  pendency  of  a  motion  to 
revoke  or  limit  discovery  or  to  compel 
production  shall  not  be  a  basis  for 
staying  or  continuing  the  proceeding, 
unless  otherwise  ordered  by  the 
administrative  law  judge. 

(h)  Enforcing  discovery  subpoenas.  If 
the  administrative  law  judge  issues  a 
subpoena  compelling  production  of 
documents  by  a  party,  the  subpoenaing 
party  may,  in  the  event  of 
noncompliance  and  to  the  extent 
authorized  by  applicable  law,  apply  to 
any  appropriate  United  States  district 
court  for  an  order  requiring  compliance 
with  the  subpoena.  A  party’s  right  to 
seek  court  e^orcement  of  a  subpoena 
shall  not  in  any  manner  limit  the 
sanctions  that  may  be  imposed  by  the 
administrative  law  judge  against  a  party 
who  fails  to  produce  subpoenaed 
documents. 

9  308.26  Document  subpoenas  to 
nonparties. 

(a)  General  rules.  (1)  Any  party  may 
apply  to  the  administrative  law  judge  for 
the  issuance  of  a  document  discovery 
subpoena  addressed  to  any  person  who 
is  not  a  party  to  the  proceeding.  The 
application  must  contain  a  proposed 
document  subpoena  and  a  brief 
statement  showing  the  general 
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relevance  and  reasonableness  of  the 
scope  of  documents  sought  The 
subpoenaing  party  shall  specify  a 
reasonable  time,  place,  and  manner  foi 
making  production  in  response  to  the 
document  subpoena. 

(2)  A  party  shall  only  apply  for  a 
document  subpoena  under  this  sectior. 
within  the  time  period  during  which 
such  party  could  serve  a  discovery 
request  under  §  308.24(d).  The  party 
obtaining  the  document  subpoena  is 
responsible  for  serving  it  on  the 
subpoenaed  person  and  for  serving 
copies  on  all  parties.  Document 
subpoenas  may  be  sen'ed  in  any  state, 
territory,  or  possession  of  the  United 
States,  the  District  of  Columbia,  or  as 
otherwise  provided  by  law. 

(3)  The  administrative  law  judge  shall 
promptly  issue  any  document  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  such 
conditions  as  may  be  consistent  with  the 
Uniform  Rules. 

(b)  Motion  to  quash  or  modify.  (1)  Any 
person  to  whom  a  document  subpoena 
is  directed  may  file  a  motion  to  quash  or 
modify  such  subpoena,  accompanied  by 
a  statement  of  the  basis  for  quashing  or 
modifying  the  subpoena.  The  movant 
shall  serve  the  motion  on  all  parties,  and 
any  party  may  respond  to  such  motion 
within  ten  days  of  service  of  the  motion. 

(2)  Any  motion  to  quash  or  modify  a 
document  subpoena  must  be  filed  on  the 
same  basis,  including  the  assertion  of 
privilege,  upon  which  a  party  could 
object  to  a  discovery  request  under 
S  308.25(d),  and  during  the  same  time 
limits  during  which  such  an  objection 
could  be  filed. 

(c)  Enforcing  document  subpoenas.  If 
a  subpoenaed  person  fails  to  comply 
with  any  subpoena  issued  pursuant  to 
this  section  or  any  order  of  the 
administrative  law  judge  which  directs 
compliance  with  all  or  any  portion  of  a 
document  subpoena,  the  subpoenaing 
party  or  any  other  aggrieved  party  may, 
to  the  extent  authorized  by  applicable 
law,  apply  to  an  appropriate  United 
States  district  court  for  an  order 
requiring  compliance  with  so  much  of 
the  document  subpoena  as  the 
administrative  law  judge  has  not 
quashed  or  modified.  A  party's  right  to 
seek  court  enforcement  of  a  document 
subpoena  shall  in  no  way  limit  the 
sanctions  that  may  be  imposed  by  the 
administrative  law  judge  on  a  party  who 


induces  a  failure  to  comply  with 
subpoenas  issued  under  this  section. 

§  308.27  Deposition  of  wrltness  unavailable 
forheartng. 

(a)  General  rules.  (1)  If  a  witness  will 
not  be  available  for  the  hearing,  a  party 
desiring  to  preserve  that  witness' 
testimony  for  the  record  may  apply  in 
accordance  with  the  procedures  set 
forth  in  paragraph  (a)(2)  of  this  section, 
to  the  administrative  law  judge  for  the 
issuance  of  a  subpoena,  including  a 
subpoena  duces  tecum,  requiring  die 
attendance  of  the  witness  at  a 
deposition.  The  administrative  law 
judge  may  issue  a  deposition  subpoena 
under  this  section  upon  showing  that: 

(1)  The  witness  will  be  unable  to 
attend  or  may  be  prevented  from 
attending  the  hearing  because  of  age, 
sickness  or  infirmity,  or  will  otherwise 
be  unavailable; 

(ii)  The  witness'  unavailability  was 
not  procured  or  caused  by  the 
subpoenaing  party; 

(iii)  The  testimony  is  reasonably 
expected  to  be  material;  and 

(iv)  Taking  the  deposition  will  not 
result  in  any  undue  burden  to  any  other 
party  and  will  not  cause  undue  delay  of 
the  proceeding. 

(2)  The  application  must  contain  a 
proposed  deposition  subpoena  and  a 
brief  statement  of  the  reasons  for  the 
issuance  of  the  subpoena,  The  subpoena 
must  name  the  witness  whose 
deposition  is  to  be  taken  and  specify  the 
time  and  place  for  taking  the  deposition. 
A  deposition  subpoena  may  require  the 
witness  to  be  deposed  at  any  place 
within  the  countiy  in  which  that  witness 
resides  or  has  a  regular  place  of 
employment  or  such  other  convenient 
place  as  the  administrative  law  judge 
shall  fix. 

(3)  Any  requested  subpoena  that  sets 
forth  a  valid  basis  for  its  issuance  must 
be  promptly  issued,  unless  the 
administrative  law  judge  on  his  or  her 
own  motion,  requires  a  written  response 
or  requires  attendance  at  a  conference 
concerning  whether  the  requested 
subpoena  should  be  issued. 

(4)  The  party  obtaining  a  deposition 
subpoena  is  responsible  for  serving  it  on 
the  witness  and  for  serving  copies  on  all 
parties.  Unless  the  administrative  law 
judge  orders  otherwise,  no  deposition 
under  this  section  shall  be  taken  on 
fewer  than  ten  days'  notice  to  the 
witness  and  all  parties.  Deposition 
subpoenas  may  be  served  in  any  state, 
territory,  possession  of  the  United 
States,  or  the  District  of  Columbia,  on 
any  person  or  company  doing  business 
in  any  state,  territory,  possession  of  the 
United  States,  or  the  District  of  ' 


Columbia,  or  as  otherwise  permitted  by 
law. 

(b)  Objections  to  deposition 
subpoenas.  (1)  The  witness  and  any 
party  who  has  not  had  an  opportunity  to 
oppose  a  deposition  subpoena  issued 
under  this  section  may  file  a  motion 
with  the  administrative  law  judge  to 
quash  or  modify  the  subpoena  prior  to 
the  time  for  compliance  specified  in  the 
subpoena,  but  not  more  than  ten  days 
after  service  of  the  subpoena. 

(2)  A  statement  of  the  basis,  for  the 
motion  to  quash  or  modify  a  subpoena 
issued  under  this  section  must 
accompany  the  motion.  The  motion  must 
be  served  on  all  parties. 

(c)  Procedure  upon  deposition.  (1) 
Each  witness  testifying  pursuant  to  a 
deposition  subpoena  must  be  duly 
sworn,  and  each  party  shall  have  the 
right  to  examine  the  witness.  Objections 
to  questions  or  documents  must  be  in 
short  form,  stating  the  grounds  for  the 
objection.  Failure  to  object  to  questions 
or  documents  is  not  deemed  a  waiver 
except  where  the  ground  for  the 
objection  might  have  been  avoided  if  the 
objection  had  been  timely  presented.  All 
questions,  answers,  and  objections  must 
be  recorded. 

(2)  Any  party  may  move  before  the 
administrative  law  judge  for  an  order 
compelling  the  witness  to  answer  any 
questions  the  witness  has  refused  to 
answer  or  submit  any  evidence  the 
witness  has  refused  to  submit  during  the 
deposition. 

(3)  The  deposition  must  be  subscribed 
by  the  witness,  unless  the  parties  and 
the  witness,  by  stipulation,  have  waived 
the  signing,  or  the  witness  is  ill,  cannot 
be  found,  or  has  refused  to  sign.  If  the 
deposition  is  not  subscribed  by  the 
witness,  the  court  reporter  taking  the 
deposition  shall  certify  that  the 
transcript  is  a  true  and  complete 
transcript  of  the  deposition. 

(d)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
any  order  of  the  administrative  law 
judge  which  directs  compliance  with  all 
or  any  portion  Of  a  deposition  subpoena 
under  paragraph  (b)  or  (c)(3)  of  this 
section,  the  subpoenaing  party  or  other 
aggrieved  party  may,  to  the  extent 
authorized  by  applicable  law,  apply  to 
an  appropriate  United  States  district 
court  for  an  order  requiring  compliance 
with  the  portions  of  the  subpoena  that 
the  administrative  law  judge  has 
ordered  enforced.  A  party's  right  to  seek 
court  enforcement  of  a  deposition 
subpoena  in  no  way  limits  the  sanctions 
that  may  be  imposed  by  the 
administrative  law  judge  on  a  party  who 
fails  to  comply  with,  or  procures  a 
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failure  to  comply  with,  a  subpoena 
issued  under  diis  section. 

§  308.28  Interlocutory  review. 

(a)  General  rule.  The  Board  of 
Directors  may  review  a  ruling  of  the 
administrative  law  judge  prior  to  the  , 
certification  of  the  record  to  the  Board 
of  Directors  only  in  accordance  with  the 
procedures  set  forth  in  this  section  and 
$308.23. 

(b)  Scope  of  review.  The  Board  of 
Directors  may  exercise  interlocutory 
review  of  a  ruling  of,  the  administrative 
law  judge  if  the  Board  of  Directors  finds 
that: 

(1)  The  ruling  involves  a  controlling 
question  of  law  or  policy  as  to  which 
substantial  grounds  exist  for  a 
difference  of  opinion; 

(2)  Immediate  review  of  the  ruling 
may  materially  advance  the  ultimate 
termination  of  the  proceeding; 

(3)  Subsequent  modification  of  the 
ruling  at  the  conclusion  of  the 
proceeding  would  be  an  inadequate 
remedy;  or 

(4)  Subsequent  modification  of  the 
ruling  Mrould  cause  unusual  delay  or 
expense. 

(c)  Procedure.  Any  request  for 
interlocutory  review  shall  be  filed  by  a 
party  with  the  administrative  law  judge 
within  ten  days  of  his  or  her  ruling  and 
shall  otherwise  comply  with  $  308J23. 
Any  party  may  file  a  response  to  a 
request  for  interlocutory  review  in 
accordance  with  $  308.23(d).  Upon  the 
expiration  of  the  time  for  filing  all 
responses,  the  administrative  law  judge 
shall  refer  the  matter  to  the  Board  of 
Directors  for  final  disposition. 

(d)  Suspension  of  proceeding.  Neither 
a  request  for  interlocutory  review  nor 
any  disposition  of  such  a  request  by  the 
Board  of  Directors  under  this  section 
suspends  or  stays  the  proceeding  unless 
otherwise  ordered  by  the  administrative 
law  judge  or  the  Board  of  Directors. 

$308.29  Summary  disposition. 

(a)  In  general.  The  administrative  law 
judge  shall  recommend  that  the  Board  of 
Directors  issue  a  final  order  granting  a 
motion  for  summary  disposition  if  the 
undisputed  pleaded  facts,  admissions, 
affidavits,  stipulations,  documentary 
evidence,  matters  as  to  which  official 
notice  may  be  taken,  and  any  other 
evidentiary  materials  property 
submitted  in  connection  i^th  a  motion 
for  summary  disposition  show  that: 

(1)  There  is  no  genuine  issue  as  to  any 
material  fact;  and 

(2)  The  moving  pmrty  is  entitled  to  a 
decision  in  its  favor  as  a  matter  of  law. 

(b)  Filing  of  motions  and  responses. 

(1)  Any  party  who  believes  that  there  is 
no  genuine  issue  of  material  fact  to  be 


determined  and  that  he  or  she  is  entitled 
to  a  decision  as  a  matter  of  law  may 
move  at  any  time  for  summary 
disposition  in  its  favor  of  all  or  any  part 
of  the  proceeding.  Any  party,  within  20 
days  after  service  of  such  a  motion,  or 
within  such  time  period  as  allowed  by 
the  administrative  law  judge,  may  file  a 
response  to  such  motion. 

(2)  A  motion  for  summary  disposition 
must  be  accompanied  by  a  statement  of 
the  material  facts  as  to  which  the 
moving  party  contends  there  is  no 
genuine  issue.  Such  motion  must  be 
supported  by  documentary  evidence, 
which  may  take  the  form  of  admissions 
in  pleadings,  stipulations,  depositions, 
investigatory  depositions,  transcripts, 
affidavits  and  any  other  evidentiary 
materials  that  the  moving  party 
contends  support  his  or  her  position. 

The  motion  must  also  be  accompanied 
by  a  brief  containing  the  points  and 
authorities  in  support  of  Uie  contention 
of  the  moving  party.  Any  party  opposing 
a  motion  for  summary  disposition  must 
file  a  statement  setting  forth  those 
material  facts  as  to  which  he  or  she 
contends  a  genuine  dispute  exists.  Such 
opposition  must  be  supported  by 
evidence  of  the  same  type  as  that 
submitted  with  the  motion  for  summary 
disposition  and  a  brief  containing  the 
points  and  authorities  in  support  of  the 
contention  that  sununary  disposition 
would  be  inappropriate. 

(c)  Hearing  on  motion.  At  the  request 
of  any  party  or  on  his  or  her  own 
motion,  the  administrative  law  judge 
may  hear  oral  argument  on  the  motion 
for  summary  disposition. 

(d)  Decision  on  motion.  Following 
receipt  of  a  motion  for  summary 
disposition  and  all  responses  thereto, 
the  administrative  law  judge  shall 
determine  whether  the  moving  pmrty  is 
entitled  to  summary  disposition.  If  the 
administrative  law  judge  determines 
that  summary  disposition  is  warranted, 
the  administrative  law  judge  shall 
submit  a  recommended  decision  to  that 
effect  to  the  Board  of  Directors.  If  the 
administrative  law  judge  finds  that  no 
party  is  entitled  to  summary  disposition, 
he  or  she  shall  make  a  ruling  denying 
the  motion. 

$308.30  Partial  summary  (flapoaitlon. 

If  the  administrative  law  judge 
determines  that  a  party  is  entitled  to 
summary  disposition  as  to  certain 
claims  only,  he  or  she  shall  defer 
submitting  a  recommended  decision  as 
to  those  claims.  A  hearing  on  the 
remaining  issues  must  be  ordered.  Those 
claims  for  which  the  administrative  law 
judge  has  determined  that  summary 
disposition  is  warranted  will  be 


addressed  in  the  recrnmnended  decision 
filed  at  the  conclusion  of  the  hearing. 

$  308.31  SchaduOng  and  prahaarlng 
conferences. 

(a)  Scheduling  conference.  Within  30 
days  of  service  of  the  notice  or  order 
commencing  a  proceeding  or  such  other 
time  as  parties  may  agree,  the 
administrative  law  judge  shall  direct 
counsel  for  all  parties  to  meet  with  him 
or  her  in  person  at  a  sp)ecified  time  and 
place  prior  to  the  hearing  or  to  confer  by 
telephone  for  the  purprase  of  scheduling 
the  course  and  conduct  of  the 
proceeding.  This  meeting  or  telephone 
conference  is  called  a  “scheduling 
conference."  The  identification  of 
potential  witnesses,  the  time  for  and 
manner  of  discovery,  and  the  exchange 
of  any  prehearing  materials  including 
witness  lists,  statements  of  issues, 
stipulations,  exhibits  and  any  other 
materials  may  also  be  determined  at  the 
scheduling  conference. 

(b)  Prehearing  conferences.  The 
administrative  law  judge  may,  in 
addition  to  the  scheduling  conference, 
on  his  or  her  own  motion  or  at  the 
request  of  any  party,  direct  counsel  for 
the  pmrties  to  meet  with  him  or  her  (in 
person  or  by  telephone)  at  a  prehearing 
conference  to  address  any  or  all  of  the 
following: 

(1)  Simplification  and  clarification  of 
the  issues: 

(2)  Stipulations,  admissions  of  fact, 
and  the  contents,  authenticity  and 
admissibility  into  evidence  of 
documents; 

(3)  Matters  of  which  official  notice 
may  be  taken; 

(4)  Limitation  of  the  number  of 
witnesses; 

(5)  Summary  disposition  of  any  or  all 
issues; 

(6)  Resolution  of  discovery  issues  or 
disputes; 

(7)  Amendments  to  pleadings;  and 

(8)  Such  other  matters  as  may  aid  in 
the  orderly  disprasition  of  the 
proceeding. 

(c)  Transcript  The  administrative  law 
judge,  in  his  or  her  discretion,  may 
require  that  a  scheduling  or  prehearing 
conference  be  recorded  by  a  court 
reporter.  A  transcript  of  the  conference 
and  any  materials  filed,  including 
orders,  becomes  p>art  of  the  record  of  the 
proceeding.  A  party  may  obtain  a  copy 
of  the  transcript  at  his  or  her  expmnse. 

(d)  Scheduling  or  prehearing  orders. 

At  or  within  a  reasonable  time  following 
the  conclusion  of  the  scheduling 
conference  or  any  prehearing 
conference,  the  administrative  law  judge 
shall  serve  on  each  pmrty  an  order 
setting  forth  any  agreements  reached 
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and  any  procedural  determinations 
made. 

§  308.32  Prehearing  aubmisaiona. 

(a]  Within  the  time  set  by  the 
administrative  law  judge,  but  in  no  case 
later  than  14  days  before  the  start  of  the 
hearing,  each  party  shall  serve  on  every 
other  party,  his  or  hen 

(1)  Rehearing  statement; 

(2)  Final  list  of  witnesses  to  be  called 
to  testify  at  the  hearing,  including  name 
and  address  of  each  witness  and  a  short 
summary  of  the  expected  testimony  of 
each  witness; 

(3)  List  of  the  exhibits  to  be 
introduced  at  the  hearing  along  with  a 
copy  of  each  exhibit;  and 

(4)  Stipulations  of  fact,  if  any. 

(b)  Effect  of  failure  to  comply.  No 
witness  may  testify  and  no  exhibits  may 
be  introduced  at  the  hearing  if  such 
w'itness  or  exhibit  is  not  listed  in  the 
prehearing  submissions  pursuant  to 
paragraph  (a)  of  this  section,  except  for 
good  cause  shown. 

§308.33  Pubik;  hearings. 

(a)  General  rule.  All  hearings  shall  be 
open  to  the  public,  unless  the  FDIC,  in 
its  discretion,  determines  that  holding 
an  open  hearing  would  be  contrary  to 
the  pubUc  interest.  Within  20  days  of 
service  of  the  notice  or,  in  the  case  of 
change-in-control -proceedings  under 
section  7{j)(4)  of  the  FDIA  (12  U.S.C, 

1817  (j){4j),  within  20  days  from  service 
of  the  hearing  order,  any  respondent 
may  file  with  the  Executive  Secretary  a 
request  for  a  private  hearing,  and  any 
party  may  file  a  pleading  in  reply  to 
such  a  request.  Such  requests  and 
replies  are  governed  by  §  308.23.  Failure 
to  file  a  request  or  a  reply  is  deemed  a 
waiver  of  any  objections  regarding 
whether  the  hearing  will  be  public  or 
private. 

(b)  Filing  document  under  seal. 
Enforcement  Counsel,  in  his  or  her 
discretion,  may  file  any  document  or 
part  of  a  document  under  seal  if 
disclosure  of  the  document  would  be 
contrary  to  the  public  interest.  The 
administrative  law  judge  shall  take  all 
appropriate  steps  to  preserve  the 
confidentiality  of  such  documents  or 
parts  thereof,  including  closing  portions 
of  the  hearing  to  the  public. 

§  308.34  Hearing  subpoenas. 

(a)  Issuance.  (1)  Upon  application  of  a 
party  showing  general  relevance  and 
reasonableness  of  scope  of  the 
testimony  or  other  evidence  sought,  the 
administrative  law  judge  may  issue  a 
subpoena  or  a  subpoena  duces  tecum 
requiring  the  attendance  of  a  witness  at 
the  hearing  or  the  production  of 
documentary  or  physical  evidence  at 


such  hearing.  The  application  for  a 
hearing  subpoena  must  also  contain  a 
proposed  subpoena  specifying  the 
attendance  of  a  witness  or  the 
production  of  evidence  from  any  state, 
territory,  or  possession  of  the  United 
States,  the  District  of  Columbia  or  as 
otherwise  provided  by  law  at  any 
designated  place  where  the  hearing  is 
being  conducted. 

(2)  A  party  may  apply  for  a  hearing 
subpoena  at  any  time  before  the 
commencement  of  a  hearing.  During  a 
hearing,  such  applications  may  be  made 
orally  on  the  record  before  the 
administrative  law  judge.  The  party 
making  the  application  shall  serve  a 
copy  of  the  application  and  the 
proposed  subpoena  on  every  other  party 
to  the  proceeding. 

(3)  l^e  administrative  law  judge  shall 
promptly  issue  any  hearing  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  any 
conditions  consistent  with  this  subpart. 

(b)  Motion  to  quash  or  modify.  (1)  Any 
person  to  whom  a  hearing  subpoena  is 
directed  may  file  a  motion  to  quash  or 
modify  such  subpoena,  accompanied  by 
a  statement  of  the  basis  for  quashing  or 
modifying  the  subpoena.  The  movant 
shall  serve  the  motion  on  all  parties,  and 
any  party  may  respond  to  such  motion 
within  ten  days  of  service  of  the  motion. 

(2)  Any  motion  to  quash  or  modify  a 
hearing  subpoena  must  be  filed  prior  to 
the  time  specified  in  the  subpoena  for 
compliance,  but  not  more  than  ten  days 
after  the  date  of  service  of  the  subpoena 
upon  the  movant 

(c)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
any  subpoena  issued  pursuant  to  this 
section  or  any  order  of  the 
administrative  law  judge  which  directs 
compliance  with  all  or  any  portion  of  a 
document  subpoena,  the  subpoenaing 
party  or  any  other  aggrieved  party  may 
seek  enforcement  of  the  subpoena 
pursuant  to  §  308.26(c). 

§  308.35  Conduct  of  hearings. 

(a)  General  rules.  (1)  Hearings  shall 
be  conducted  so  as  to  provide  a  fair  and 
expeditious  presentation  of  the  relevant 
disputed  issues.  Each  party  has  the  right 
to  present  its  case  or  defense  by  oral 
and  documentary  evidence  and  to 
conduct  such  cross  examination  as  may 
be  required  for  full  disclosure  of  the 
facts. 


(2)  Order  of  hearing.  Enforcement 
Counsel  shall  present  its  case-inH;hief 
first,  unless  otherwise  ordered  by  the 
administrative  law  judge,  or  unless 
otherwise  expressly  specified  by  law  or 
regulation,  ^forcement  Counsel  shall 
be  the  first  party  to  present  an  opening 
statement  and  a  closing  statement,  and 
may  make  a  rebuttal  statement  after  the 
respondent's  closing  statement.  If  there 
are  multiple  respondents,  respondents 
may  agree  anlo^  themselves  as  to  their 
order  of  presentation  of  their  cases,  but 
if  they  do  not  agi^e  the  administrative 
law  judge  shall  fix  the  order. 

(3)  Stipulations.  Unless  the 
administrative  law  judge  directs 
otherwise,  all  stipulations  of  fact  and 
law  previously  agreed  upon  by  the 
parties,  and  all  documents,  the 
admissibility  of  which  have  been 
previously  stipulated,  will  be  admitted 
into  evidence  upon  commencement  of 
the  hearing. 

(b)  Transcript  The  hearing  must  be 
recorded  and  transcribed.  The  transcript 
shall  be  made  available  to  any  party 
upon  payment  of  the  cost  thereof.  The 
administrative  law  judge  shall  have 
authority  to  order  the  record  corrected, 
either  upon  motion  to  correct,  upon 
stipulation  of  the  parties,  or  following 
notice  to  the  parties  upon  the 
administrative  law  juke’s  own  mctidn. 
The  administrative  law  judge  shall  serve 
notice  upon  all  parties  that  the  certified 
transcript,  together  writh  all  hearing 
exhibits  and  exhibits  introduced  but  not 
admitted  into  evidence  at  the  hearing, 
has  been  filed. 

§308.38  Evktence. 

(a)  Admissibility.  (1)  Except  as  is 
otherwise  set  forth  in  this  section, 
relevant,  material,  and  reliable  evidence 
that  is  not  unduly  repetitive  is 
admissible  to  the  fullest  extent 
authorized  by  the  Administrative 
Procedure  Act  and  other  applicable  law. 

(2)  Evidence  that  would  be  admissible 
under  the  Federal  Rules  of  Evidence  is 
admissible  in  a  proceeding  conducted 
pursuant  to  this  subpart 

(3)  Evidence  that  would  be 
inadmissible  under  the  Federal  Rules  of 
Evidence  may  not  be  deemed  or  ruled  to 
be  inadmissible  in  a  proceeding 
conducted  pursuant  to  this  subpart  if 
such  evidence  is  relevant  material, 
reliable  and  not  unduly  repetitive. 

(b)  Official  notice.  (1)  Official  notice 
may  be  taken  of  any  material  fact  which 
may  be  judicially  noticed  by  a  United 
States  district  court  and  any  material 
information  in  the  official  public  records 
of  any  Federal  or  state  government 
agency. 
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(2)  All  matters  officially  noticed  by 
the  administrative  law  judge  or  Board  of 
Directors  shall  appear  on  the  record; 

(3)  If  official  notice  is  requested  or 
taken  of  any  material  fact,  the  parties, 
upon  timely  request,  shall  be  ahorded 
an  opportunity  to  object. 

(c)  Documents.  (1)  A  duplicate  copy  of 
a  document  is  admissible  to  the  same 
extent  as  the  original,  unless  a  genuine 
issue  is  raised  as  to  whether  the  copy  is 
in  some  material  respect  not  a  true  and 
legible  copy  of  the  original. 

(2)  Subject  to  the  requirements  of 
paragraph  (a)  of  this  section,  any 
document,  including  a  report  of 
examination,  supervisory  activity, 
inspection  or  visitation,  prepared  by  an 
appropriate  Federal  financial  institution 
regulatory  agency  or  state  regulatory 
agency,  is  admissible  either  with  or 
without  a  sponsoring  witness. 

(3)  Witnesses  may  use  existing  or 
newly  created  charts,  exhibits, 
calendars,  calculations,  outlines  or  other 
graphic  material  to  summarize, 
illustrate,  or  simplify  the  presentation  of 
testimony.  Such  materials  may,  subject 
to  the  administrative  law  judge’s 
discretion,  be  used  with  or  without 
being  admitted  into  evidence. 

(d)  Objections.  (1)  Objections  to  the 
admissibility  of  evidence  must  be  timely 
made  and  rulings  on  all  objections  must 
appear  on  the  record. 

(2)  When  an  objection  to  a  question  or 
line  of  questioning  propounded  to  a 
witness  is  sustained,  the  examining 
counsel  may  make  a  specific  proffer  on 
the  record  of  what  he  or  she  expected  to 
prove  by  the  expected  testimony  of  the 
witness,  either  by  representation  of 
counsel  or  by  direct  interrogation  of  the 
witness. 

(3)  The  administrative  law  judge  shall 
retain  rejected  exhibits,  adequately 
marked  for  identification,  for  the  record, 
and  transmit  such  exhibits  to  the  Board 
of  Directors. 

(4)  Failure  to  object  to  admission  of 
evidence  or  to  any  ruling  constitutes  a 
waiver  of  the  objection. 

(e)  Stipulations.  The  parties  may 
stipulate  as  to  any  relevant  matters  of 
fact  or  the  authentication  of  any 
relevant  documents.  Such  stipulations 
must  be  received  in  evidence  at  a 
hearing,  and  are  binding  on  the  parties 
with  respect  to  the  matters  therein 
stipulated. 

(f)  Depositions  of  unavailable 
witnesses.  (1)  If  a  witness  is  unavailable 
to  testify  at  a  hearing,  and  that  witness 
has  testified  in  a  deposition  to  which  all 
parties  in  a  proceeding  had  notice  and 
an  opportunity  to  participate,  a  party 
may  offer  as  evidence  all  or  any  part  of 
the  transcript  of  the  deposition, 
including  deposition  e^ibits,  if  any. 


(2)  Such  deposition  transcript  is 
admissible  to  the  same  extent  that 
testimony  would  have  been  admissible 
had  that  person  testified  at  the  hearing, 
provided  that  if  a  witness  refused  to 
answer  proper  questions  during  the 
depositions,  the  administrative  law 
judge  may,  on  that  basis,  limit  the 
admissibility  of  the  deposition  in  any 
manner  that  justice  requires. 

(3)  Only  those  portions  of  a  deposition 
received  in  evidence  at  the  hearing 
constitute  a  part  of  the  record. 

§  30S.37  Proposed  findings  and 
condusions. 

(a)  Proposed  findings  and  conclusions 
and  supporting  briefs.  (1)  Any  party  may 
file  with  the  administrative  law  judge 
proposed  findings  of  fact,  proposed 
conclusions  of  law,  and  a  proposed 
order  within  30  days  after  the  parties 
have  received  notice  that  the  transcript 
has  been  filed  with  the  administrative 
law  judge,  unless  otherwise  ordered  by 
the  administrative  law  judge. 

(2)  Proposed  findings  and  conclusions 
must  be  supported  by  citation  to  any 
relevant  authorities  and  by  page 
references  to  any  relevant  portions  of 
the  record.  A  post-hearing  brief  may  be 
filed  in  support  of  proposed  findings  and 
conclusions,  either  as  part  of  the  same 
document  or  in  a  separate  document. 
Any  party  who  fails  to  file  timely  with 
the  administrative  law  judge  any 
proposed  finding  or  conclusion  is 
deemed  to  have  waived  the  right  to  raise 
in  any  subsequent  filing  or  submission 
any  issue  not  addressed  in  such  party's 
proposed  finding  or  conclusion. 

(b)  Reply  briefs.  Reply  briefs  may  be 
filed  within  15  days  afier  the  date  on 
which  the  parties’  proposed  findings, 
conclusions,  and  order  are  due.  Reply 
briefs  must  be  strictly  limited  to 
responding  to  new  matters,  issues,  or 
arguments  raised  in  another  party’s 
papers.  A  party  who  has  not  filed 
proposed  ffiidings  of  fact  and 
conclusions  of  law  or  a  post-hearing 
brief  may  not  file  a  reply  brief. 

(c)  Simultaneous  filing  required.  The 
administrative  law  judge  shall  not  order 
the  filing  by  any  party  of  any  brief  or 
reply  brief  in  advance  of  the  other 
party’s  filing  of  its  brief. 

§  308.38  Recommended  decision  and 
filing  of  record. 

Within  45  days  after  expiration  of  the 
time  allowed  for  filing  reply  briefs  under 
§  308.37(b),  the  administrative  law  judge 
shall  file  with  and  certify  to  the 
Executive  Secretary  for  decision  the 
record  of  the  proceeding.  The  record 
must  include  the  administrative  law 
judge’s  recommended  decision, 
recommended  findings  of  fact. 


recommended  conclusions  of  law  and 
proposed  order,  all  prehearing  and 
hearing  transcripts,  exhibits,  and 
rulings;  and  the  motions,  briefs, 
memoranda,  and  other  supporting 
papers  filed  in  connection  with  the 
hearing.  The  administrative  law  judge 
shall  serve  upon  each  party  the 
recommended  decision,  findings, 
conclusions,  and  proposed  order. 

§  308.39  Exceptiona  to  racommendod 
daciaion. 

(a)  Filing  exceptions.  Within  30  days 
after  service  of  the  recommended 
decision,  findings,  conclusions,  and 
proposed  order  imder  §  308.38,  a  party 
may  file  with  the  Executive  Secretary 
written  exceptions  to  the  administrative 
law  judge’s  recommended  decision, 
findings,  conclusions  or  proposed  order, 
to  the  admission  or  exclusion  of 
evidence,  or  to  the  failure  of  the 
administrative  law  judge  to  make  a  * 
ruling  proposed  by  a  party.  A  supporting 
brief  may  be  filed  at  the  time  the 
exceptions  are  filed,  either  as  part  of  the 
same  document  or  in  a  separate 
document. 

(b)  Effect  of  failure  to  file  or  raise 
exceptions.  (1)  Failure  of  a  party  to  file 
exceptions  to  those  matters  specified  in 
paragraph  (a)  of  this  section  within  the 
time  prescribed  is  deemed  a  waiver  of 
objection  thereto. 

(2)  No  exception  need  be  considered 
by  the  Board  of  Directors  if  the  party 
taking  exception  had  an  opportunity  to 
raise  the  same  objection,  issue,  or 
argiunent  before  the  administrative  law 
ju^e  and  failed  to  do  so. 

(c)  Contents.  (1)  All  exceptions  and 
briefs  in  support  of  such  exceptions 
must  be  confined  to  the  particular 
matters  in,  or  omissions  fi'om,  the 
administrative  law  judge’s 
recommendations  to  which  that  party 
takes  exception. 

(2)  Ail  exceptions  and  briefs  in 
support  of  exceptions  must  set  forth 
page  or  paragraph  references  to  the 
specific  parts  of  the  administrative  law 
judge’s  recommendations  to  which 
exception  is  taken,  the  page  or 
paragraph  references  to  those  portions 
of  the  record  relied  upon  to  support  each 
exception,  and  the  legal  authority  relied 
upon  to  support  each  exception. 

§  308.40  Revtow  by  Board  of  Diractora. 

(a)  Notice  of  submission  to  Board  of 
Directors.  When  the  Executive 
Secretary  determines  that  the  record  in 
the  proceeding  is  complete,  the 
Executive  Secretary  shall  serve  notice 
upon  the  parties  that  the  proceeding  has 
been  submitted  to  the  Board  of  Directors 
for  final  decision. 
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(bl  Oral  arguraent  before  the  Board  of 
Directcae.  Upon  the  initiative  of  the 
Board  of  Directors  or  on  the  written 
request  of  any  party  filed  widi  the 
Executive  Secretary  within  the  time  for 
filing  exceptions,  the  Board  of  Directors 
may  order  and  hear  oral  argument  on 
the  recommended  findings,  conclusions, 
decision,  and  order  of  the  administrative 
law  judge.  A  written  request  by  a  party 
must  show  good  cause  for  oral  argument 
and  state  reasons  why  arguments 
cannot  be  presented  adequately  in 
writing.  A  denial  of  a  request  for  oral 
argument  may  be  set  forth  in  the  Board 
of  Directors'  final  decision.  Oral 
argument  before  the  Board  of  Directors 
must  be  on  the  record. 

(c)  Final  decision.  (1)  Decisional 
employees  may  advise  and  assist  the 
Board  of  Directors  in  the  consideration 
and  disposition  of  the  case.  The  final 
decision  of  the  Board  of  Directors  will 
be  based  upon  review  of  the  entire 
record  of  the  proceeding,  except  that  the 
Board  of  Directors  may  limit  the  issues 
to  be  reviewed  to  those  findings  and 
conclusions  to  which  opposing 
arguments  or  exceptions  have  been  filed 
by  the  parties. 

(2)  The  Board  of  Directors  shall  render 
a  final  decision  within  90  days  after 
notification  of  the  parties  that  the  case 
has  been  submitted  for  final  decision,  or 
90  days  after  oral  argument,  whichever 
is  later,  unless  the  Board  of  Directors 
orders  that  the  action  or  any  aspect 
thereof  be  remanded  to  the 
administrative  law  judge  for  further 
proceedings.  Copies  of  the  final  decision 
and  order  of  the  Board  of  Directors  shall 
be  served  upon  each  party  to  the 
proceeding,  upon  othCT  persons  required 
by  statute,  and,  if  directed  by  the  ^ard 
of  Directors  or  required  by  statute,  upon 
any  appropriate  state  or  Federal 
supervisory  authority. 

§  308.4 1  Stays  pending  Judicial  review. 

The  commencement  of  proceedings 
for  judicial  review  of  a  final  decision 
and  order  of  the  FDIC  may  not,  unless 
specifically  ordered  by  the  Board  of 
Directors  or  a  reviewing  court,  operate 
as  a  stay  of  any  order  issued  by  the 
FDIC.  The  Board  of  Directors  may,  in  its 
discretion,  and  on  such  terms  as  it  finds 
just,  stay  the  effectiveness  of  all  or  any 
part  of  its  order  pending  a  final  decision 
on  a  petition  for  review  of  that  order. 

Subpart  B— General  Rules  of 
Procedure 

§308.101  Scope  of  local  RmIm. 

(a)  Snbparts  B  and  C  of  the  Local 
Roles  prescribe  rules  of  practice  and 
procedure  to  be  foHowed  in  the 
administrative  enforcement  prooeedmgs 


initiated  by  the  FDK^  as  set  forth  in 
§  308.01  of  die  Uniform  Rules. 

(b)  Except  as  otherwise  specifically 
provided,  the  Uniform  Rules  and  subpart 
B  of  the  Local  Rules  shall  not  apply  to 
subparts  D  through  P  of  the  Local  Rules. 

(c)  Subpart  C  of  the  Local  Rules  shall 
apply  to  any  administrative  proceeding 
initiated  by  the  FDIC. 

§308.102  Authority  of  Board  of  Directors 
and  Executiva  Secretary. 

(a)  The  Board  of  Directors.  (1)  The 
Board  of  Directors  may,  at  any  time 
during  the  pendency  of  a  proceeding, 
perform,  direct  the  performance  of,  or 
waive  performance  of,  any  act  which 
could  be  done  or  ordered  by  the 
Executive  Secretary. 

(2)  Nothing  contained  in  this  part  308 
shall  be  construed  to  limit  the  power  of 
the  Board  of  Directors  granted  by 
applicable  statutes  or  regulations. 

(b)  The  Executive  Secretary.  When  no 
administrative  law  judge  has 
jurisdiction  over  a  proceeding,  the 
Executive  Secretary  may  act  in  place  of, 
and  with  the  same  authority  as,  an 
administrative  law  judge,  except  that 
the  Executive  Secretary  may  not  hear  a 
case  on  the  merits  or  make  a 
recommended  decision  on  the  merits  to 
the  Board  of  Directors. 

§  308.103  Appotntment  of  adminiutnitiv 
law  Judge. 

(a)  Appointment.  Unless  otherwise 
directed  by  the  Board  of  Directors  or  as 
otherwise  provided  in  the  Local  Rules,  a 
hearing  within  the  scope  of  this  part  308 
shall  be  held  before  an  administrative 
law  judge  of  the  Office  of  Financial 
Institution  Adjudication  (“OFIA”). 

(b)  Procedures.  (1)  The  Executive 
Secretary  shall  promptly  after  issuance 
of  the  notice  refer  the  matter  to  the 
OFIA  which  shall  secure  the 
appointment  of  an  administrative  law 
judge  to  hear  the  proceeding. 

(2)  OFIA  shall  advise  the  parties,  in 
writing,  that  an  administrative  law  judge 
has  been  appointed. 

§308.104  Filings  wKh  the  Board  of 
Directors. 

(a)  General  Rule.  All  materials 
required  to  be  filed  with  or  referred  to 
the  Board  of  Directors  in  any 
proceedings  under  fins  part  306  shall  be 
filed  with  the  Executive  Secretary, 
Federal  Deposit  Insurance  Corporation, 
550 17th  Street,  NW„  Washington,  DC 
20429. 

(b)  Scope.  Filings  to  be  made  with  foe 
Executive  Secretary  include  pleadings 
and  motions  filed  during  foe  proceeding; 
the  record  filed  by  the  administrative 
law  judge  after  foe  issucmce  of  a 
recommended  decision;  foe 


recommended  decision  filed  by  the 
administrative  law  judge  following  a 
motion  for  summary  disposition; 
referrals  by  the  administrative  law  judge 
of  motions  for  interlocutory  review; 
motions  and  responses  to  motions  filed 
by  the  parties  after  the  record  has  been 
certified  to  the  Board  of  Directors; 
exceptions  and  requests  for  oral 
argument;  and  any  other  papers  required 
to  be  filed  with  the  Board  of  Directors 
under  this  part  308. 

§308.105  Custodian  of  the  record. 

The  Executive  Secretary  is  the  official 
custodian  of  the  record  when  no 
administrative  law  judge  has 
jurisdiction  ever  the  proceeding.  As  the 
official  custodian,  the  Executive 
Secretary  shall  maintain  the  official 
record  of  all  papers  filed  in  each 
proceeding. 

§  308.106  Written  testimony  In  lieu  of  oral 
hearing. 

(a)  General  rule.  (1)  At  any  time  more 
than  fifteen  days  before  foe  hearing  is  to 
commence,  on  the  motion  of  any  party 
or  on  his  or  her  own  motion,  the 
administrative  law  judge  may  order  that 
the  parties  present  part  or  all  of  their 
case-in-chief  and,  if  ordered,  their 
rebuttal,  in  the  form  of  exhibits  and 
written  statements  sworn  to  by  the 
witness  offering  such  statements  as 
evidence,  provided  that  if  any  party 
objects,  the  administrative  law  judge 
shall  not  require  such  a  format  if  that 
format  would  violate  foe  objecting 
party’s  right  under  the  Administrative 
Procedure  Act,  or  other  applicable  law, 
or  would  otherwise  unfairly  prejudice 
that  party. 

(2)  Any  such  order  shall  provide  that 
each  party  shall,  upon  request  have  the 
same  right  of  oral  cross-examination  (or 
redirect  examination)  as  would  exist 
had  the  witness  testified  orally  rather 
than  through  a  written  stateaient  Such 
order  shall  also  provide  that  any  party 
has  a  right  to  call  any  hostile  witness  or 
adverse  party  to  testify  orally. 

(b)  Scheduling  of  submission  of 
written  testimony.  (1)  If  written  direct 
testimony  and  exhibits  are  ordered 
under  paragraph  (a)  of  this  section,  the 
administrative  law  judge  shall  require 
that  it  be  filed  within  the  time  period  for 
commenconent  of  the  hearing,  and  the 
hearing  shall  be  deemed  to  hwe 
commenced  on  the  day  such  testimony 
is  due. 

(2!)  Absent  good  cause  shown,  written 
rebuttal,  if  any,  shall  be  submitted  and 
the  oral  portion  of  the  hearing  begun 
within  30  days  of  foe  date  set  for  filing 
written  direct  testimony. 
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(3)  The  administrative  law  judge  shall 
direct,  unless  good  cause  requires 
otherwise,  that — 

(1)  All  parties  shall  simultaneously  Hie 
any  exhibits  and  written  direct 
testimony  required  under  paragraph 

(b)(1)  of  this  section;  and 

(ii)  All  parties  shall  simultaneously 
file  any  exhibits  and  written  rebuttal 
required  under  paragraph  (b)(2)  of  this 
section. 

(c)  Failure  to  comply  with  order  to  file 
written  testimony.  (1)  The  failure  of  any 
party  to  comply  with  an  order  to  Hie 
written  testimony  or  exhibits  at  the  time 
and  in  the  manner  required  under  this 
section  shall  be  deemed  a  waiver  of  that 
.  party’s  right  to  present  any  evidence, 
except  testimony  of  a  previously 
identiHed  adverse  party  or  hostile 
witness.  Failure  to  file  written  testimony 
or  exhibits  is,  however,  not  a  waiver  of 
that  party’s  right  of  cross-examination 
or  a  waiver  of  the  right  to  present 
rebuttal  evidence  that  was  not  required 
to  be  submitted  in  written  form. 

(2)  Late  filings  of  papers  under  this 
section  may  be  allowed  and  accepted 
only  upon  good  cause  shown. 

§  308.107  Document  discovery. 

(a)  Parties  to  proceedings  set  forth  at 
§  308.01  of  the  Uniform  Rules  and  as 
provided  in  the  Local  Rules  may  obtain 
discovery  only  through  the  production  of 
documents.  No  other  form  of  discovery 
shall  be  allowed. 

(b)  Any  questioning  at  a  deposition  of 
a  person  producing  documents  pursuant 
to  a  document  subpoena  shall  be  strictly 
limited  to  the  identification  of 
documents  produced  by  that  person  and 
a  reasonable  examination  to  determine 
whether  the  subpoenaed  person  made 
an  adequate  search  for,  and  has 
produced,  ail  subpoenaed  documents. 

Subpart  C— Rules  of  Practice  Before 
the  FDIC  and  Standards  of  Conduct 

S  308.108  Sanctions. 

(a)  General  rule.  Appropriate 
sanctions  may  be  imposed  when  any 
counsel  or  party  has  acted,  or  failed  to 
act,  in  a  manner  required  by  applicable 
statute,  regulations,  or  order,  and  that 
act  or  failure  to  act: 

(1)  Constitutes  contemptuous  conduct; 

(2)  Has  in  a  material  way  injured  or 
prejudiced  some  other  party  in  terms  of 
substantive  injury,  incurring  additional 
expenses  including  attorney’s  fees, 
prejudicial  delay,  or  otherwise; 

(3)  Is  a  clear  and  unexcused  violation 
of  an  applicable  statute,  regulation,  or 
order,  or 

(4)  Has  unduly  delayed  the 
proceeding. 


(b)  Sanctions.  Sanctions  which  may 
be  imposed  include  any  one  or  more  of 
the  following: 

(1)  Issuing  an  order  against  the  party; 

(2)  Rejecting  or  striking  any  testimony 
or  documentary  evidence  offered,  or 
other  papers  filed,  by  the  party; 

(3)  Precluding  the  party  from 
contesting  specific  issues  or  findings; 

(4)  Preclu^ng  the  party  from  offering 
certain  evidence  or  from  challenging  or 
contesting  certain  evidence  offered  by 
another  party; 

(5)  Precluding  the  party  from  making  a 
late  filing  or  conditioning  a  late  filing  on 
any  terms  that  are  just;  and 

(6)  Assessing  reasonable  expenses, 
including  attorney’s  fees,  incurred  by 
any  other  party  as  a  result  of  the 
improper  action  or  failure  to  act. 

(c)  Limits  on  dismissal  as  a  sanction. 
No  recommendation  of  dismissal  shall 
be  made  by  the  administrative  law  judge 
or  granted  by  the  Board  of  Directors 
based  on  the  failure  to  hold  a  hearing 
within  the  time  period  called  for  in  this 
part  308,  or  on  the  failure  of  an 
administrative  law  judge  to  render  a 
recommended  decision  within  the  time 
period  called  for  in  this  part  308,  absent 
a  finding: 

(1)  That  the  delay  resulted  solely  or 
principally  from  the  conduct  of  the  FDIC 
enforcement  counsel; 

(2)  That  the  conduct  of  the  FDIC 
enforcement  counsel  is  unexcused; 

(3)  That  the  moving  respondent  took 
all  reasonable  steps  to  oppose  and 
prevent  the  subject  delay; 

(4)  That  the  moving  respondent  has 
been  materially  prejudiced  or  injured; 
and 

(5)  That  no  lesser  or  different  sanction 
is  adequate. 

(d)  Procedure  for  imposition  of 
sanctions.  (1)  The  administrative  law 
judge,  upon  ^e  request  of  any  party,  or 
on  his  or  her  own  motion,  may  impose 
sanctions  in  accordance  with  this 
section,  provided  that  the  administrative 
law  judge  may  only  recommend  to  the 
Board  of  Directors  the  sanction  of 
entering  a  final  order  determining  the 
case  on  the  merits. 

(2)  No  sanction,  other  than  refusing  to 
accept  late  papers,  authorized  by  this 
section  shall  be  imposed  without  prior 
notice  to  all  parties  and  an  opportunity 
for  any  counsel  or  party  against  whom 
sanctions  would  be  imposed  to  be 
heard.  Such  opportunity  to  be  heard 
may  be  on  such  notice,  and  the  response 
may  be  in  such  form,  as  the 
administrative  law  judge  directs.  The 
opportunity  to  be  heard  may  be  limited 
to  an  opportunity  to  respond  orally 
immediately  after  the  act  or  inaction 
covered  by  this  section  is  noted  by  the 
administrative  law  judge. 


(3)  Requests  for  the  imposition  of 
sanctions  by  any  party,  and  the 
imposition  of  sanctions,  shall  be  treated 
for  interlocutory  review  purposes  in  the 
same  manner  as  any  other  ruling  by  the 
administrative  law  judge. 

(4)  Section  not  exclusive  Nothing  in 
this  section  shall  be  read  as  precluding 
the  administrative  law  judge  or  the 
Board  of  Directors  from  taking  any  other 
action,  or  imposing  any  restriction  or 
sanction,  au^orized  by  applicable 
statute  or  regulation. 

§  308.109  Suspension  and  disbarment 

(a)  Discretionary  suspension  and 
disbarment.  (1)  The  Board  of  Directors 
may  suspend  or  revoke  the  privilege  of 
any  counsel  to  appear  or  practice  before 
the  FDIC  if,  after  notice  of  and 
opportimity  for  hearing  in  the  matter, 
that  counsel  is  found  by  the  Board  of 
Directors: 

(1)  Not  to  possess  the  requisite 
qualifications  to  represent  others; 

(ii)  To  be  seriously  lacking  in 
character  or  integrity  or  to  have  engaged 
in  material  unethical  or  improper 
professional  conduct; 

(iii)  To  have  engaged  in,  or  aided  and 
abetted,  a  material  and  knowing 
violation  of  the  FDIA;  or 

(iv)  To  have  engaged  in  contemptuous 
conduct  before  the  FDIC.  Suspension  or 
revocation  on  the  grounds  set  forth  in 
paragraphs  (a)(1)  (ii),  (iii),  and  (iv)  of 
this  section  shall  only  be  ordered  upon  a 
further  finding  that  the  counsel’s 
conduct  or  character  was  sufficiently 
egregious  as  to  justify  suspension  or 
revocation. 

(2)  Unless  otherwise  ordered  by  the 
Board  of  Directors,  an  application  for 
reinstatement  by  a  person  suspended  or 
disbarred  under  paragraph  (a)(1)  of  this 
section  may  be  made  in  writing  at  any 
time  more  Uian  three  years  after  the 
effective  date  of  the  suspension  or 
disbarment  and,  thereafter,  at  any  time 
more  than  one  year  after  the  person’s 
most  recent  application  for 
reinstatement.  The  suspension  or 
disbarment  shall  continue  until  the 
applicant  has  been  reinstated  by  the 
Board  of  Directors  for  good  cause  shown 
or  until,  in  the  case  of  a  suspension,  the 
suspension  period  has  expired.  An 
applicant  for  reinstatement  under  this 
provision  may,  in  the  Board  of  Directors’ 
sole  discretion,  be  afforded  a  hearing. 

(b)  Mandatory  suspension  and 
disbarment  (1)  Any  counsel  who  has 
been  and  remains  suspended  or 
disbarred  by  a  court  of  the  United  States 
or  of  any  state,  territory,  district, 
commonwealth,  or  possession;  or  any 
person  who  has  been  and  remains 
suspended  or  barred  from  practice 


/ 
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before  die  OCC,  Board  of  Governors,  the 
OTS,  the  NCU A.  the  Secmities  and 
Exchange  Commission,  or  the 
Commodity  Futures  Trading 
Commission:  or  any  person  who  has 
been  convicted  of  a  felony,  or  of  a 
misdemeanor  involving  moral  turpitude, 
within  the  last  ten  years,  shall  be 
suspended  automatically  from  appearing 
or  practicing  before  the  FEHC.  A 
disbarment  suspension,  or  conviction 
within  the  meaning  of  this  paragraph  (b) 
shall  be  deemed  to  have  occurred  when 
the  disbarring,  suspending,  or  convicting 
agency  or  tribrnral  enters  its  judgment  or 
order,  regardless  of  whether  an  appeal 
is  pending  or  could  be  taken,  and 
includes  a  judgment  or  an  order  on  a 
plea  of  nolo  contendere  or  on  consent, 
regardless  of  whether  a  violation  is 
admitted  in  the  consent 

(2)  Any  person  appearing  iu*  practicing 
before  the  FDIC  who  is  the  subject  of  an 
order,  judgment  decree,  or  finding  of  the 
types  set  forth  in  paragraph  (b)(1)  of  this 
section  shall  promptly  file  with  the 
Executive  Secretary  a  copy  thereof, 
together  with  any  related  opinion  or 
statement  of  the  agency  or  tribunal 
involved.  Failure  to  file  any  such  paper 
shall  not  impair  die  operation  of  any 
other  provision  of  this  section. 

(3)  A  suspension  or  disbarment  under 
paragraph  (b)(1)  of  this  section  from 
practice  before  the  FDIC  shall  continue 
until  the  applicant  has  been  reinstated 
by  the  Board  of  Directors  for  good  cause 
shown,  provided  that  any  person 
suspended  or  disbarred  under  paragraph 

(b)(1)  of  this  section  shall  be 
automatically  reinstated  by  the 
Executive  Secretary,  upon  appropriate 
application,  if  all  the  grounds  for 
suspension  or  disbarment  under 
paragraph  (bXl)  of  this  section  are 
subsequently  removed  by  a  reversal  of 
the  conviction  (or  the  passage  of  time 
since  the  conviction)  or  termination  of 
the  underlying  suspension  or 
disbarment.  An  application  for 
reinstatement  on  any  other  grounds  by 
any  person  suspended  or  disbarred 
under  paragraph  (b)(ij  of  this  section 
may  be  filed  at  any  time  not  less  than 
one  year  after  the  applicant's  most 
recent  application.  An  af^licant  for 
reinstatement  under  this  provision  may. 
in  the  Board  of  Directors'  sole 
discretion,  be  afforded  a  hearing. 

(c)  Hearings  under  this  section. 
Hearings  conducted  under  this  section 
shall  be  conducted  in  substantially  the 
same  manner  as  other  hearings  under 
the  Uniform  Rules,  provided  that  in 
proceedings  to  terminate  an  existing 
FDIC  suspension  or  disbarment  order, 
the  person  seekmg  the  termination  of 
the  order  shall  bear  the  burden  of  going 


forward  widi  an  application  and  with 
proof,  and  that  the  Board  of  Directors 
may,  in  its  sole  discretion,  direct  diat 
any  proceeding  to  tmminate  an  existing 
suspension  or  disbarment  by  the  FDIC 
be  limited  to  written  submissions. 

(d)  Sunmary  suspension  for 
contemptuous  con^ct.  A  finding  by  the 
administrative  law  judge  of 
contemptuous  conduct  during  the  course 
of  any  proceeding  shall  be  grounds  for 
summary'  suspension  by  the 
administrative  law  judge  of  a  counsel  or 
other  representative  ft'om  any  further 
participation  in  that  proceeding  for  the 
duration  of  that  proceeding. 

(e)  Practice  defined.  Unless  the  Board 
of  Directors  orders  otherwise,  for  the 
purposes  of  this  section,  practicing 
before  the  FDIC  includes,  but  is  not 
limited  to.  transacting  any  business  with 
the  FDIC  as  counsel  or  agent  for  any 
other  person  and  the  preparation  of  any 
statement  opinion,  or  other  paper  by  a 
counsel,  which  statement  opinion,  or 
paper  is  filed  with  the  FDIC  in  any 
registration  statement  notification, 
application,  report  or  other  document 
with  the  consent  of  such  counsel. 

Subpart  D — Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Disapproval  of  Acquisition  of  Control 

§306.110  Scope. 

Except  as  specifically  indicated  in  tills 
subpart,  the  rules  and  procedures  in  this 
subpart,  subpart  B  of  the  Local  Rules, 
and  the  Uniform  Rules  shall  apply  to 
proceedings  in  connection  with  the 
disapproval  by  the  Board  of  Directors  or 
its  designee  of  a  proposed  acquisition  of 
control  of  an  insured  nonmember  bank. 

§  308.1 1 1  Grounds  for  disapprovat. 

The  following  are  grounds  for 
disapproval  of  a  proposed  acquisition  of 
control  of  an  insured  nonmember  bank: 

(a)  The  proposed  acquisition  of 
control  would  result  in  a  monopoly  or 
would  be  in  furtherance  of  any 
combination  or  conspiracy  to 
monopolize  or  attempt  to  monopolize 
the  banking  business  in  any  part  of  the 
United  States: 

(b)  The  effect  of  the  proposed 
acquisition  of  control  in  any  section  of 
the  United  States  may  be  to 
substantially  lessen  competition  or  to 
tend  to  create  a  monopoly  or  would  in 
any  other  manner  be  in  restraint  of 
trade,  and  the  anticompetitive  effects  of 
the  proposed  acquisition  of  contnd  are 
not  clearly  outweighed  in  the  public 
interest  by  the  probaUe  effect  of  the 
transaction  in  meeting  the  convenience 
and  needs  of  the  community  to  be 
served: 


(c)  The  financial  condition  of  any 
acquiring  person  might  jeopardize  the 
financial  stability  of  the  bank  or 
prejudice  the  interests  of  die  depositors 
of  the  bank: 

(d)  Hie  competence,  experience,  or 
integrity  of  any  acquiring  person  or  of 
any  of  the  proposed  management 
personnel  indicates  that  it  would  not  be 
in  die  interest  of  the  depositors  of  the 
bank,  or  in  the  interest  of  the  public,  to 
permit  such  person  to  control  the  bank: 

(e)  Any  acquiring  person  neglects, 
fails,  or  refuses  1o  furnish  to  the  FDIC  ail 
the  information  required  by  the  FDIC;  or 

(f)  The  FDIC  determines  that  the 
proposed  acquisition  would  result  in  an 
adverse  effect  on  the  Bank  Insurance 
Fund  or  the  Savings  Association 
Insurance  Fund. 

§  308.1 12  Notice  of  disapprovafl. 

(a)  Genera!  rule.  (1)  Within  three  days 
of  the  decision  by  the  Board  of  Directors 
or  its  designee  to  disapprove  a  proposed 
acquisition  of  control  of  an  insured 
nonmember  bank,  a  written  notice  of 
disapproval  shaU  be  mailed  by  first 
class  mail  to,  or  otherwise  served  upon, 
the  party  seeking  acquire  control. 

(2)  The  notice  of  disapproval  shall; 

(1)  Contain  a  statement  of  the  basis  for 
the  disapproval;  and 

(ii)  Indicate  that  a  hearing  may  be 
requested  by  filing  a  written  request 
widi  the  Executive  Secretary  within  ten 
days  after  service  of  the  notice  of 
disapproval;  and  if  a  hearing  is 
requested,  that  an  answer  to  the  notice 
of  disapproval,  as  required  by  §  308.113, 
must  be  filed  within  20  days  after 
service  of  the  notice  of  disapproval. 

(b)  Waiver  of  hearing.  Failure  to 
request  a  hearing  pursuant  to  this 
section  shall  constitute  a  waiver  of  the 
opportunity  for  a  hearing  and  the  notice 
of  disapproval  shaH  constitute  a  final 
and  unappealable  order. 

(c)  Section  306.18(b)  of  the  Uniform 
Rules  shall  not  apply  to  the  content  of 
the  Notice  of  Disapproval. 

§  308.1 13  Answer  to  notice  of  disapproval 

(a)  Contents.  (1)  An  answer  to  the 
notice  of  disapproval  of  a  proposed 
acquisition  of  control  shall  be  filed 
within  20  days  after  service  of  the  notice 
of  disapproval  and  shall  specifically 
deny  those  portions  of  the  notice  of 
disapproval  which  are  disputed.  Those 
portions  of  the  notice  of  disapproval 
which  are  not  specifically  denied  are 
deemed  admitted  by  the  applicant. 

(2)  Any  hearing  under  this  subpart 
shall  be  limited  to  those  parts  of  the 
notice  of  disapproval  that  are 
specifically  denied. 


Federal  Register  /  Vol.  56,  No.  154  /  Friday,  Au^st  9,  1991  /  Rules  and  RegidatioRS 


37969 


(b)  Failure  to  answer.  Faihrre  of  a 
respondent  to  file  an  answer  required  by 
this  section  within  the  time  provided 
constitutes  a  waiver  of  his  or  her  right  to 
appear  and  contest  the  allegations  in  the 
notice  of  disapproval.  If  no  timely 
answer  is  filed.  Enforcement  Counsel 
may  file  a  motkm  for  entry  of  an  aider 
of  defauh.  Upcm  a  finding  diat  no  good 
cause  has  been  shown  for  the  failm  to 
file  a  timely  answer,  the  administrative 
law  judge  shall  file  a  recommended 
decision  containing  the  findings  and 
relief  sought  in  the  notice.  A  final  order 
issued  by  the  Board  of  Directors  based 
upon  a  respondent’s  failure  to  answer  is 
deemed  to  be  an  order  issued  upon 
consent. 

§  30S.114  Burden  of  proof. 

The  ultimate  burden  of  proof  shall  be 
upon  the  person  proposing  to  acquire  a 
depository  institution.  The  burden  of 
going  forward  with  a  prima  facie  case 
shall  be  upon  the  FDIC. 

Subpart  E— Rules  and  Procedures 
Appiicabfe  to  Proceedings  Relating  to 
Assessment  of  Ctvlf  Penalties  for 
Willful  Violations  of  the  Change  In 
Bank  Control  Act 

§308.115  Scope. 

The  rules  and  procedures  of  this 
subpart,  subpart  B  of  the  Local  Rules 
and  the  Uniform  Rules  shall  apply  to 
proceedings  to  assess  civil  penalties 
against  any  person  for  willful  violatkm 
of  the  Change  in  Bank  Contrd  Act  of 
1978  (12  U.S.C  1817(i)].  or  any  regulation 
or  or^r  issued  pursuant  thereto,  m 
connection  with  the  affairs  of  an  insured 
nonmember  bank 

§308.116  Assessment  of  penalties. 

(a)  In  general.  The  civil  money 
penalty  shall  be  assessed  upon  the 
service  of  a  Notice  of  Assessment  which 
shall  become  final  and  unappealable 
unless  the  respondent  requests  a  hearing 
pursuant  to  §  308.19(cK2l. 

(b)  Amount  (1}  Any  person  who 
violates  any  provision  of  the  Qiange  in 
Bank  Control  Act  or  any  ntle,  regulation, 
or  order  issued  by  the  FDIC  pursuant 
thereto,  shall  forfeit  and  pay  a  civil 
money  penalty  of  not  more  than  $5,000 
for  each  day  the  violation  continues. 

(2)  Any  person  vriio  violates  any 
provision  of  the  Change  in  Bank  Control 
Act  or  any  rule,  regulation,  or  order 
issued  by  the  FDIC  pursuant  thereto;  or 
recklessly  engages  in  any  unsafe  or 
unsound  practice  in  conducting  the 
affairs  of  a  depository  instituticm;  mr 
breaches  any  fiduciary  duty;  which 
violation,  practice  or  breach  is  part  of  a 
pattern  of  misconduct;  or  causes  or  is 
likely  to  cause  more  than  a  minimal  loss 


to  such  institutkm;  or  results  in 
pecuniary  gain  or  other  benefit  to  such 
person,  shall  forfmt  and  pay  a  civil 
money  penalty  of  not  more  than  $25,000 
for  each  day  such  riolatkm,  practice  or 
breach  continues. 

(3)  Any  person  vidio  knowm^y 
violates  any  provision  of  the  (%ange  in 
Bank  Contnd  Act  or  any  rule,  regulation, 
or  order  isstied  by  die  FDfC  pursuant 
thereto;  or  engages  in  any  unsafe  or 
unsound  practice  in  conducting  the 
affairs  of  a  d^iository  institution;  or 
breaches  any  fiduciary  duty;  and 
knowing  or  recklessly  causes  a 
substantial  loss  to  such  institution  or  a 
substantial  pecuniary  gain  or  other 
benefit  to  such  institution  or  a 
substantial  pecuniary  gain  or  other 
benefit  to  such  person  by  reason  erf  such 
violation,  practice  or  breach,  shall 
forfeit  and  pay  a  civil  money  penalty  not 
to  exceed; 

(i)  In  the  case  of  a  person  odier  than  a 
depository  institution — $1,000;000  per 
day  for  each  day  die  violation,  practice 
or  breadi  continues;  or 

(ii)  In  the  case  of  a  d^KwitcMy 
institution — an  amount  not.  to  exceed  the 
lesser  of  $1,0004)00  or  one  percent  of  the 
total  assets  of  such  institufion  for  each 
day  the  violation,  practice  or  breadi 
continues. 

(c)  Mitigating  factors.  In  assessing  Ae 
amount  of  the  penalty,  the  Board  of 
Directors  or  its  designee  shall  consider 
the  gravity  of  the  violation,  die  history 
of  previous  violations,  respondent’s 
financial  resources,  good  faith,  and  any 
other  matters  as  justice  may  require. 

(d)  Failure  ta  answer.  Failure  of  a 
respondent  to  file  an  answer  required  by 
this  section  within  die  time  provided 
constitutes  a  warvm'  of  his  or  her  ri^t  to 
appear  and  contest  die  allegations  in  die 
notice  of  disapprovaL  If  no  timely 
answer  is  filed.  Enforcement  Counsel 
may  file  a  motion  for  entry  of  an  order 
of  defauh.  Upon  a  finding  that  no  good 
cause  has  been  shown  for  the  fail^  to 
file  a  timely  answer,  die  administrative 
law  Judge  shall  file  a  recommended 
decision  containing  the  finding  and 
relief  sought  in  the  notice.  A  final  or^r 
issued  by  the  Board  of  Directors  based 
upon  a  respondent’s  failure  to  answer  is 
deemed  to  be  an  order  issued  upon 
consent 

§308.117  EftoeSve  date  of,  and  paynwnt 
under,  an  order  to  pay. 

If  the  respondent  bodi  requests  a 
hearing  and  serves  an  answer,  civil 
penalties  assessed  pursuant  to  this 
subpart  are  due  and  payable  60  days 
after  an  order  to  pay,  issued  after  the 
hearing  or  upon  default  is  served  upon 
the  respondent  unless  the  order 
provides  for  a  different  period  of 


paymmit  Civil  penalties  assessed 
pursuant  to  an  order  to  pay  iasoed  upon 
consent  are  due  and  peyaUe  within  the 
time  specified  therein. 

§308l118  CoMaetton  of  pawaNlaa. 

The  FDIC  may  collect  any  chri) 
penalty  assessed  pursuant  to  Alia 
subpart  by  agreement  vridt  die 
respondent  or  the  FI^  may  brtog  an 
action  against  the  respondent  to  recover 
the  penalty  amount  in  the  apprt^ate 
United  States  district  court.  All 
penalties  collected  under  this  section 
shall  be  paid  over  to  die  ’treasury  of  the 
United  States. 

Subpart  F  Rutaa  and  Proesdurss 
Applicabis  to  Procssdktgs  taa 
Involuntary  Termimrtfcm  of  kwured 
Status 

§308.119  Scope. 

(a)  Involuntary  terminetion  of 
insurance  pursuant  to  seetkm  Sfa)  of  the 
FDIA.  'The  rules  and  procedures  in  ftia 
subpart,  subpart  B  of  the  Local  Rides 
and  the  Uniform  Rules  shall  apply  to 
proceedings  in  connectioD  with  tite 
involuntary  tominatioa  of  the  hwured 
status  of  an  insured  bank  d^iository 
institutimi  or  an  insured  iNrancb  of  m 
foreign  bank  pursuant  to  section  8(a)  of 
the  FDIA  (12  U.S.C.  1818(a)),  except  dmt 
the  Unifmm  Rules  and  sub^rt  B  of  the 
Local  Rules  shall  not  apply  to  the 
temporary  suspension  of  insurance 
pursuant  to  section  8(aX8)  of  the  FDIA 
(12  U.S.C.  1818(aH«)). 

(b)  Involuntary  termination  of 
insurance  pursuant  to  seetkm  8(p)  of  the 
Act  The  rules  and  procedures  in 

S  308.124  of  this  sul^art  F  shall  apply  to 
proceedings  in  connection  with  tha 
involuntary  termination  of  the  insured 
status  of  an  insured  depository 
institution  or  an  insured  bran^  of  a 
foreign  bank  pursuant  to  section  8(p]  of 
the  FDIA  (12  U.S.C.  1818(pJ).  'The 
Uniform  Rules  shall  not  apply  to 
proceedings  under  section  8(p]  of  the 
FDIA. 

§308.120  Grounds  lor  tarmlnaWow  of 
inauranca. 

(a)  General  rule.  The  following  are 
grounds  for  involuntary  termination  of 
insurance  pursuant  to  section  8(a}  of  die 
FDIA: 

(1)  An  insured  d^ository  institution 
or  its  directors  or  trustees  have  engaged 
or  are  engaging  in  unsafe  or  unsound 
practices  in  conducting  the  business  of 
such  depository  institution; 

(2)  An  insured  depository  institution 
is  in  an  unsafe  or  unsound  condition 
such  that  it  should  not  continue 
opierations  as  an  insured  depository 
institution;  or 
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(3)  An  insured  depository  institution 
or  its  directors  or  trustees  have  violated 
an  applicable  law,  rule,  regulation, 
order,  condition  imposed  in  writing  by 
the  FDIC  in  connection  with  the  granting 
of  any  application  or  other  request  by 
the  insured  depository  institution  or 
have  violated  any  written  agreement 
entered  into  between  the  insured 
depository  institution  and  the  FDIC. 

(b)  Extraterritorial  acts  of  foreign 
banks.  An  act  or  practice  committed 
outside  the  United  States  by  a  foreign 
bank  or  its  directors  or  trustees  which 
would  otherwise  be  a  ground  for 
termination  of  insured  status  under  this 
section  shall  be  a  ground  for  termination 
if  the  Board  of  Directors  finds; 

(1)  The  act  or  practice  has  been,  is,  or 
is  likely  to  be  a  cause  oC  or  carried  on  in 
connection  with  or  in  furtherance  of,  an 
act  or  practice  committed  within  any 
state,  territory,  or  possession  of  the 
United  States  or  the  District  of  Columbia 
that,  in  and  of  itself,  would  be  an 
appropriate  basis  for  action  by  the 
FDIC:  or 

(2)  The  act  or  practice  committed 
outside  the  United  States,  if  proven, 
would  adversely  affect  the  insurance 
risk  of  the  FDIC 

(c)  Failure  of  foreign  bank  to  secure 
removal  of  personnel.  The  failure  of  a 
foreign  bank  to  comply  with  any  order 
of  removal  or  prohibition  issued  by  the 
Board  of  Directors  or  the  failure  of  any 
person  associated  with  a  foreign  bank  to 
appear  promptly  as  a  party  to  a 
proceeding  pursuant  to  section  8(e)  of 
the  FDIA  (12  U.S.C  1818(e]].  shall  be  a 
ground  for  termination  of  insurance  of 
deposits  in  any  branch  of  the  bank. 

S  308.121  Notification  to  primary 
regulator. 

(a)  Service  of  notification.  (1)  Upon  a 
determination  by  the  Board  of  Directors 
or  its  designee  pursuant  to  §  308.120  of 
an  unsafe  or  unsound  practice  or 
condition  or  of  a  violation,  a  notiffcation 
shall  be  served  upon  the  appropriate 
Federal  banking  agency  of  the  insured 
depository  institution,  or  the  State 
banking  supervisor  if  the  FDIC  is  the 
appropriate  Federal  banking  agency. 

The  notification  shall  be  served  not 
less  than  30  days  before  the  Notice  of 
Intent  to  Terminate  Insured  Status 
required  by  section  8(a)(2)(B)  of  the 
FDIA  (12  U.S.C.  1818(a)(2)(B)).  and 
S  308.122,  except  that  this  period  for 
notiHcation  may  be  reduced  or 
eliminated  with  the  agreement  of  the 
appropriate  Federal  banking  agency. 

(2)  Appropriate  Federal  banking 
agency  shall  have  the  meaning  given 
that  term  in  section  3(q)  of  the  FDIA  (12 
U.S.C.  1813(q)),  and  shall  be  the  OCC  in 
the.case  of  a  national  bank,  a  District 


bank  or  an  insured  Federal  branch  of  a 
foreign  bank;  the  FDIC  in  the  case  of  an 
insured  nonmember  bank,  including  an 
insured  State  branch  of  a  foreign  bank; 
the  Board  of  Governors  in  the  case  of  a 
state  member  bank;  or  the  OTS  in  the 
case  of  an  insured  Federal  or  state 
savings  association. 

(3)  In  the  case  of  a  state  nonmember 
bank,  insured  Federal  branch  of  a 
foreign  bank,  or  state  member  bank,  in 
addition  to  service  of  the  notification 
upon  the  appropriate  Federal  banking 
agency,  a  copy  of  the  notification  shall 
be  sent  to  the  appropriate  State  banking 
supervisor. 

(4)  In  instances  in  which  a  Temporary 
Oi^er  Suspending  Insurance  is  issued 
pursuant  to  section  8(a)(8)  of  the  FDIA 
(12  U.S.C.  1818(a)(8)),  the  notiHcation 
may  be  serv'ed  concurrently  with  such 
order. 

(b)  Contents  of  notification.  The 
notiHcation  shall  contain  the  FDIC's 
determination,  and  the  facts  and 
circumstances  upon  which  such 
determination  is  based,  for  the  purpose 
of  securing  correction  of  such  practice, 
condition,  or  violation. 

9  308.122  Notice  of  intent  to  terminate. 

(a)  If.  after  serving  the  notiHcation 
under  9  308.121,  the  Board  of  Directors 
determines  that  any  unsafe  or  unsound 
practices,  condition,  or  violation, 
speciHed  in  the  notiHcation,  requires  the 
termination  of  the  insured  status  of  the 
insured  depository  institution,  the  Board 
of  Directors  or  its  designee,  if  it 
determines  to  proceed  further,  shall 
cause  to  be  served  upon  the  insured 
depository  institution  a  notice  of  its 
intention  to  terminate  insured  status  not 
less  than  30  days  after  service  of  the 
notiHcation,  unless  a  shorter  time  period 
has  been  agreed  upon  by  the 
appropriate  Federal  banking  agency. 

(b)  The  Board  of  Directors  or  its 
designee  shall  cause  a  copy  of  the  notice 
to  be  sent  to  the  appropriate  Federal 
banking  agency  and  to  the  appropriate 
state  banking  supervisor,  if  any. 

9  308.123  Notic*  to  depositors. 

If  the  Board  of  Directors  enters  an 
order  terminating  the  insured  status  of 
an  insured  depository  institution  or 
branch,  the  insured  depository 
institution  shall,  on  the  day  that  order 
becomes  Hnal,  or  on  such  other  day  as 
that  order  prescribes,  mail  a  notiHcation 
of  termination  of  insured  status  to  each 
depositor  at  the  depositor’s  last  address 
of  record  on  the  books  of  the  insured 
depository  institution  or  branch.  The 
insured  depository  institution  shall  also 
publish  the  notiHcation  in  two  issues  of 
a  local  newspaper  of  general  circulation 
and  shall  furnish  the  FDIC  with  proof  of 


such  publications.  The  notiHcation  to 
depositors  shall  include  information 
provided  in  substantially  the  following 
form: 

Notice 

(Date)_I _ _ 

1.  The  status  of  the _ _  as  an 

(insured  depository  institution)  (insured 
branch)  under  the  provisions  of  the  Federal 
Deposit  Insurance  Act,  wiliterminate  as  of 

the  close  of  business  on  the _ day 

of _ .19 _ _  . 

2.  Any  deposits  made  by  you  after  that 
date,  either  new  deposits  or  (Editions  to 
existing  deposits,  will  not  be  insured  by  the 
Federal  Deposit  Insurance  Corporation. 

3.  Insured  deposits  in  the  (depository 

institution)  [branch)  on  the _ day 

of _  ,  19 _ _  will  continue  to  be 

insured,  as  provided  by  Federal  Deposit 
Insurance  Act,  for  2  years  after  the  dose  of 

business  on  the _ ^ _ day  of 

_ _  19. _ _  Provided,  however,  that 

any  withdrawals  after  the  close  of  business 

on  the _ day  of _ ,  19 _ ^ 

will  reduce  the  insurance  coverage  by  the 
amount  of  such  withdrawals. 


(Name  of  (depository  institution  or  branch) 


(Address) 

The  notification  may  include  any  additional 
information  the  depository  institution  deems 
advisable,  provided  that  the  information 
required  by  this  section  shall  be  set  forth  in  a 
conspicuous  manner  on  the  first  page  of  the 
notiHcation. 

9  308.124  Involuntary  termination  of 
insured  status  for  failure  to  receive 
deposits. 

(a)  Notice  to  show-cause.  When  the 
Board  of  Directors  or  its  designee  has 
evidence  that  an  insured  depository 
institution  is  not  engaged  in  the  business 
of  receiving  deposits,  other  than  trust 
funds,  the  Board  of  Directors  or  its 
designee  shall  give  written  notice  of  this 
evidence  to  the  depository  institution 
and  shall  direct  the  depository 
institution  to  show  cause  why  its 
insured  status  should  not  be  terminated 
under  the  provisions  of  section  8(p)  of 
the  FDIA  (12  U.S.C.  1818(p)).  The  . 
insured  depository  institution  shall  have 
30  days  after  receipt  of  the  notice,  or 
such  longer  period  as  is  prescribed  in 
the  notice,  to  submit  affidavits,  other 
written  proof,  and  any  legal  arguments 
that  it  is  engaged  in  the  business  of 
receiving  deposits  other  than  trust 
funds. 

(b)  Notice  of  termination  date.  If.  upon 
consideration  of  the  affidavits,  other 
written  proof,  and  legal  arguments,  the 
Board  of  Directors  determines  that  the 
depository  institution  is  not  engaged  in 
the  business  of  receiving  deposits,  other 
than  trust  funds,  the  finding  shall  be 
conclusive  and  the  Board  of  Directors 
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shall  notify  the  depoaitovy  inetitatioB 
that  ita  iasured  status  will  tesninate  at 
the  expiFation  of  the  Hrst  full 
semiannual  assessment  period  foUawing . 
issuance  of  that  notificatioii. 

(c)  Notification  to  dqaositon  of 
termiaatioa  of  insured  status.  Within  , 
the  time  speciHed  by  the  Boaid  of 
Directors  and  prior  to  the  date  of 
termination  of  its  insnred  statns,  tfte 
depositary  institution  riiall  mail  a 
notification  of  termmatkni  of  insured 
status  to  each  depositor  at  the 
depositor's  last  address  of  record  on  tfte 
books  of  the  depository  institntion.  The 
depository  institution  shall  also  pubhrii 
the  notifiratMHi  in  two  issues  of  a  lof»l 
newspaper  of  general  circalatioD  and 
shall  fnniidi  tite  FUC  with  proof  of  such 
puUicatioiis.  The  notificatum  to 
depositors  shall  include  mfonnatiaB 
provided  in  sobstantialfy  the  fcdlowing 
fom£ 

Notice 

(Date) _ _ 

The  status  of  the _ !_  as  an  (httered 

depositary  instittitioD)  (insured  branch)  endcr 
the  Fede^Dfepoait  faisvtaaci  Act.  will 

termkuite  on  the _ day 

of - -  la _ ,  and  its  deposite  wdl 

thereupon  cease  to  be  insured. 

(Neaie  of  depository  institiition  or  tsandi) 

(Address) 

The  notification  may  include  any 
additional  information  the  depository 
institution  deems  advisable,  provided 
that  the  information  required  by  this 
section  shall  be  set  forth  in  a 
conspicuous  manner  on  the  first  page  of 
the  notification. 

S  308.125  TMiipofvy  sospvfisfofv  of 
deposit  InMrancm. 

(a)  If,  while  an  action  is  pending  under 
section  8(a)(2)  of  the  FDIA  (12  U.S.C. 
1818(a)(2)).  the  Board  of  Directors,  after 
consultation  with  the  appropriate 
Federal  banking  agency,  fin^  that  an 
insured  depowtory  institation  (odier 
than  a  special  supervisory  association  to 
which  f  300.129  ^  this  subpart  applies) 
has  no  tangible  cental  umier  the  capital 
guidelines  or  regulatkms  of  the 
appropriate  Fedml  banking  agency,  the 
Board  of  Directors  may  tssae  a 
Temporary  Order  Saspoiding  Deposit 
Insurance,  pending  completion  of  the 
proceedhigs  under  sectioa  8(a)(Z)  of  the 
FIMA  (12  U.SJC.  1818(a)(2)}. 

(b)  The  temposvy  orte  shait  be 
served  upon  dte  insured  iastitetioB  and 
a  cofqr  sant  to  die  appropriate  Federal 
banking  agency  and  to  the  appropriate  ' 
State  banUng  saparviaor. 

(c)  The  temporuy  order  ahaU  become 
efiecdva  tan  daya  frtHB  the  date  of 


servica  upon  the  insared  depository 
institutitm.  Unless  set  aside.  Hmited.  or 
suspended  in  proceedings  wider  section 
8(a)(8)(D)  of  the  FDIA  (12  U.S.C  1818 
(a)(8)(D)),  the  temporary  order  shell 
remain  effective  and  enforceable  until 
an  order  terminating  the  msured  status 
of  the  institution  is  entered  by  die  Board 
of  Directors  and  becomes  final,  or  the 
Board  of  Directors  (Rsmisaes  die 
proceedings. 

(d)  Notification  to  depositors  of 
suspension  of  hisured  status.  lAfithin  die 
time  specified  by  the  Board  of  Directors 
and  prior  to  the  suspension  of  insured 
status,  the  deposited  institution  sbaff 
mail  a  notification  of  suspension  of 
insured  status  to  each  depositor  at  the 
depositor's  last  address  of  record  on  the 
books  of  the  depositmy  institution.  The 
depository  institution  shall  also  publish 
the  notification  in  two  issues  of  a  local 
newspaper  of  general  circulation  and 
shall  furnish  the  FDIC  with  proof  of  such 
publications.  The  notification  to 
depositms  ^all  ineinda  infdmuitiott 
provided  in  substantially  the  following 
form: 

Notice 

(Date) _ _ 

1.  Tlie  status  of  the _ .  as  an 

(insured  depository  fostitution)  ffnsured 
branch)  under  the  provisions  of  the 
Federal  Deposit  Insurance  Act.  will  be 
suspended  as  of  the  close  of  luismess  on 
the _ day  of _ _ 

19 _ _  pending  the  completion  of 

administrative  proceedi^  under 
section  8(a)  of  foe  Federal  Deposit 
Insurance  Act. 

2.  Any  deposits  made  by  you  after 
that  date,  either  new  deposits  or 
additions  to  existing  deposits,  will  not 
be  insured  by  foe  Fedei^  Deposit 
Insurance  Corporation. 

3.  Insured  d^msits  in  foe  (depository 

institution)  (branch)  on  the _ dey 

of _ _  tQ  ,  will  continue  to 

be  insured  for _ after  foe 

close  of  business  on  foe _ day 

of _  r  19 _ _  Ptosrided. 

however,  that  any  withdrawals  after  the 

close  of  business  on  the _ day 

of _ _  19 _ _  will  rediKte  foe 

insurance  coverage  by  the  amount  ot 
such  withdrawals. 


(Name  of  depository  institution  or  branck) 


(Addrew) 

The  notification  may  mchide  any 
additional  information  foe  depository 
institution  deems  advisaUe.  provided 
that  the  infonnation  reqtared  by  this 
section  shaB  be  set  forth  hi  a 


conspicuous  manner  on  foe  first  page  of 
the  notification. 

§308.128  Special  suparvisery 
assoetattoos. 

If  foe  Board  of  Directots  finds  foat  a 
savings  assocaation  is  a  special 
supervisory  association  wider  foe 
provisions  of  section  8(a)(8)(B)  of  the 
FDIA  (12  U.S.C  im8(a)(8)(B))  for 
purposes  of  temporary  saspensioB  of 
insured  status,  ^  Board  of  Ehredors 
shall  serve  upon  the  association  Hs 
findings  with  regard  to  foe 
determination  foat  the  capital  of  foe 
association,  as  computed  using 
applicable  accounting  standards,  has 
suffered  a  material  decline;  that  such 
association  or  its  directors  or  officers,  is 
engaging  in  an  unsafe  or  unsound 
practice  in  conducting  the  business  of 
foe  association;  that  such  association  is 
in.an  unsafe  or  unsound  condition  to 
continue  operating  as  an  instwed 
association;  or  that  such  associatiaR  or 
its  directMS  or  officers,  has  violated  any 
law,  rule,  regulation,  order,  condition 
imposed  in  writing  by  any  Federal 
banking  agency,  or  any  written 
agreement,  or  that  foe  association  failed 
to  enter  into  a  oqntal  inqnovenient  pin 
acceptable  to  the  Corporatfoa  prior  to 
January.  1900. 

Subpart  G—RuIm  and  ProcedusM 
Appilcabte  to  Procaadhiga  Ratefinglo 
Cease-amHlaalat  Ordara 

§308.127  Scope. 

(a)  Cease-and-desist  proceedings 
under  section  8  of  the  PDIA.  The  rules 
and  procedures  of  this  sidipart.  sul^iart 
B  of  the  Local  Rules  and  the  Uniform 
Rules  shall  apply  to  proceediRgs  to 
ordw  an  inswed  nonmembw  bank  or  an 
institution-affiliated  party  to  cease  and 
desist  from  practices  and  vkdations 
described  in  section  8(b)  of  foe  FIXA,  12 
U.S.C.  1818{bj;  provkM  that  the 
provisions  of  the  Uniform  Rules  and 
subpart  B  of  the  Local  Rules  shall  not 
apply  to  the  issuance  of  temporary 
cease-and-desist  orders  pursuant  to 
section  8(c)  cd  the  FDIA  (12  U.SjC. 
1818(c)). 

(b)  Proceedings  under  the  Securities 
Exchange  Act  of  1934.  (1)  The  rules  and 
procedures  of  this  sul^art.  sal^iart  B  oi 
the  Local  Rules  and  tlm  Uniform  Rules 
shall  ap|dy  to  proceedings  by  the  Board 
of  Directors  to  order  a  mmicipal 
securities  dealer  to  cease  wid  desist 
from  any  violation  of  law  or  regnkation 
specified  in  section  15B(c)(5)  the 
Securities  Exchange  Ai^  as  amended 
(15  U.SX:.  78o^c)(5))  where  the 
municipal  securities  dealer  is  an  insured 


37992 


Federal  Register  /  Vol.  56,  No.  154  /  Friday.  August  9.  1991  /  Rates  and  RegxUations 


nonmember  bank  or  a  subsidiary 
thereof. 

(2)  The  rules  and  procedures  of  this 
subpart  subpart  B  of  the  Local  Rules 
and  the  Uniform  Rules  shall  apply  to 
proceedings  by  the  Board  of  Directors  to 
order  a  clearing  agency  or  transfer  agent 
to  cease  and  desist  from  failure  to 
comply  with  the  applicable  provisions  of 
section  17, 17A  and  19  of  the  Securities 
Exchange  Act  of  1934,  as  amended  (15 
U.S.C.  78q,  78q-l,  78s),  and  the 
applicable  rules  and  regulations 
thereunder,  where  the  clearing  agency 
or  transfer  agent  is  an  insured 
nonmember  bank  or  a  subsidiary 
thereof. 

§  308.128  Grounds  for  cease-and-desist 
orders. 

(a)  General  rule.  The  Board  of 
Directors  or  its  designee  may  issue  and 
have  served  upon  any  insured 
nonmember  bank  or  an  institution- 
affiliated  party  a  notice,  as  set  forth  in 
§  308.18  of  the  Uniform  Rules  for 
practices  and  violations  as  described  in 
§  308.127. 

(b)  Extraterritorial  acts  of  foreign 
banks.  An  act,  violation  or  practice 
committed  outside  the  United  States  by 
a  foreign  bank  or  an  institution-affiliated 
party  that  would  otherwise  be  a  ground 
for  issuing  a  cease-and-desist  order 
under  paragraph  (a)  of  this  section  or  a 
temporary  cease-and-desist  order  under 
section  308.131  of  this  subpart  shall  be  a 
ground  for  an  order  if  the  Board  of 
Directors  or  its  designee  finds  that 

(1)  The  act  violation  or  practice  has 
been,  is,  or  is  likely  to  be  a  cause  of,  or 
carried  on  in  connection  with  or  in 
furtherance  of,  an  act,  violation  or 
practice  committed  within  any  state, 
territory,  or  possession  of  the  United 
States  or  the  District  of  Columbia  which 
act  violation  or  practice,  in  and  of  itself, 
would  be  an  appropriate  basis  for  action 
by  the  FDIC;  or 

(2)  The  act,  violation  or  practice,  if 
proven,  would  adversely  affect  the 
insurance  risk  of  the  FDIC. 

§  308.129  Notice  to  state  supervisory 
authority. 

The  Board  of  Directors  or  its  designee 
shall  give  the  appropriate  state 
supervisory  authority  notification  of  its 
intent  to  institute  a  proceeding  pursuant 
to  subpart  G  of  this  part  and  the 
grounds  thereof.  Any  proceedings  shall 
be  conducted  according  to  subpart  G  of 
this  part,  unless,  within  the  time  period 
specified  in  such  notification,  the  state 
supervisory  authority  has  effected 
satisfactory  corrective  action.  No 
insured  institution  or  other  party  who  is 
the  subject  of  any  notice  or  order  issued 
by  the  FDIC  under  this  section  shall 


have  standing  to  raise  the  requirements 
of  this  subpart  as  grounds  for  attacking 
the  validity  of  any  such  notice  or  order. 

9  308.130  Effective  date  of  Older  and 
service  on  bank. 

(a)  Effective  date.  A  cease-and-desist 
order  issued  by  the  Board  of  Directors 
after  a  hearing,  and  a  cease-and-desist 
order  issued  based  upon  a  default,  shall 
become  effective  at  the  expiration  of  30 
days  after  the  service  of  the  order  upon 
the  bank  or  its  official.  A  cease-and- 
desist  order  issued  upon  consent  shall 
become  elective  at  the  time  speciHed 
therein.  All  cease-and-desist  orders 
shall  remain  effective  and  enforceable, 
except  to  the  extent  they  are  stayed, 
modified,  terminated,  or  set  aside  by  the 
Board  of  Directors  or  its  designee  or  by 
a  reviewing  court. 

(b)  Service  on  banks.  In  cases  where 
the  bank  is  not  the  respondent,  the 
cease-and-desist  order  shall  also  be 
served  upon  the  bank. 

9  308.131  Temporary  cease-and-desist 
order. 

(a)  Issuance.  (1)  When  the  Board  of 
Directors  or  its  designee  determines  that 
the  violation,  or  the  unsafe  or  unsound 
practice,  as  specified  in  the  notice,  or 
the  continuation  thereof,  is  likely  to 
cause  insolvency  or  significant 
dissipation  of  assets  or  earnings  of  the 
bank,  or  is  likely  to  weaken  the 
condition  of  the  bank  or  otherwise 
prejudice  the  interests  of  its  depositors 
prior  to  the  completion  of  the 
proceedings  under  section  8(b)  of  the 
FDIA  (12  U.S.C.  1818(b))  and  §  308.128  of 
this  subpart,  the  Board  of  Directors  or  its 
designee  may  issue  a  temporary  order 
requiring  the  bank  or  an  institution- 
affiliated  party  to  immediately  cease 
and  desist  from  any  such  violation, 
practice  or  to  take  affirmative  action  to 
prevent  such  insolvency,  dissipation, 
condition  or  prejudice  pending 
completion  of  the  proceedings  under 
section  8(b)  of  the  FDIA  (12  U.S.C. 
1818(b)). 

(2)  When  the  Board  of  Directors  or  its 
designee  issues  a  Notice  of  charges 
pursuant  to  12  U.S.C.  1818(b)(1)  which 
specifies  on  the  basis  of  particular  facts 
and  circumstances  that  a  bank's  books 
and  records  are  so  incomplete  or 
inaccurate  that  the  FDIC  is  unable, 
through  the  normal  supervisory  process, 
to  determine  the  financial  condition  of 
the  bank  or  the  details  or  purpose  of  any 
transaction  or  transactions  that  may 
have  a  material  effect  on  the  financial 
condition  of  the  bank,  then  the  Board  of 
Directors  or  its  designee  may  issue  a 
temporary  order  requiring: 

(i)  The  cessation  of  any  activity  or 
practice  which  gave  rise,  whether  in 


whole  or  in  part  to  the  incomplete  or 
inaccurate  state  of  the  books  or  records; 
or 

(ii)  Affirmative  action  to  restore  such 
books  or  records  to  a  complete  and 
accurate  state,  until  the  completion  of 
the  proceedings  under  section  8(b)  of  the 
FDIA  (12  U.S.C  1818(b)). 

(3)  The  temporary  order  shall  be 
served  upon  die  bank  or  the  institution- 
affiliated  party  named  therein  and  shall 
also  be  served  upon  the  bank  in  the  case 
w'here  the  temporary  order  applies  bnly 
to  an  institution-affiliated  party. 

(b)  Effective  date.  A  temporary  order 
shall  become  effective  when  served 
upon  the  bank  or  the  institution- 
affiliated  party.  Unless  the  temporary 
order  is  set  aside,  limited,  or  suspended 
by  a  court  in  proceedings  authorized 
under  section  8(c)(2)  of  the  FDIA  (12 
U.S.C,  1818(c)(2)),  the  temporary  order 
shall  remain  effective  and  enforceable 
pending  completion  of  administrative 
proceedings  pursuant  to  section  8(b)  of 
the  FDIA  (12  U.S.C,  1818(b))  and  entry  of 
an  order  which  has  become  final,  or 
with  respect  to  paragraph  (a)(2)  of  this 
section  the  FDIC  determines  by 
examination  or  otherwise  that  the 
bank's  books  and  records  are  accurate 
and  reflect  the  financial  condition  of  the 
bank. 

(c)  Uniform  Rules  do  not  apply.  The 
Uniform  Rules  and  subpart  B  of  the 
Local  Rules  shall  not  apply  to  the 
issuance  of  temporary  orders  under  this 
section. 

Subpart  H— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Assessment  and  Collection  of  Chdl 
Money  Penalties  for  Violation  of 
Cease-and-Desist  Orders  and  of 
Certain  Federal  Statutes,  Including  CaH 
Report  Penalties 

9  308.132  Assessment  of  penalties. 

(a)  Scope.  The  rules  and  procedures  of 
this  subparL  subpart  B  of  the  Local 
Rules,  and  the  Uniform  Rules  shall  apply 
to  proceedings  to  assess  and  collect  civil 
money  penalties,  including  civil  money 
penalties  for  violation  of  section  7(a)  of 
the  FDIA  (12  U.S.a  1817(a)). 

(b)  Relevant  considerations.  In 
determining  the  amount  of  the  civil 
penalty  to  be  assessed,  the  Board  of 
Directors  or  its  designee  shall  consider 
the  financial  resources  and  good  faith  of 
the  bank  or  official,  the  gravity  of  the 
violation,  the  history  of  previous 
violations,  and  any  such  other  matters 
as  justice  may  require. 

(c)  Amount  (1)  The  Board  of  Directors 
or  its  designee  may  assess  civil  money 
penalties  pursuant  to  section  8(i)  of  the 
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FDIA  (12  U.S.C.  1818(i)).  and 
§  30801(e)(1)  of  the  Uniform  Rules. 

(2)  The  l^ard  of  Directors  or  its 
designee  may  assess  civil  penalties 
pursuant  to  section  7(a)  of  the  FDIA  (12 
U.S.C.  1817(a))  as  follows: 

(i)  Late  filing — Tier  One  penalties.  In' 
cases  in  which  a  bank  fails  to  make  or 
publish  its  Report  of  Condition  and 
Income  ("Call  Report")  within  the 
appropriate  time  periods,  the  Board  of 
Directors  or  its  designee  may  assess  a 
civil  money  penalty  of  not  more  than 
$2,000  per  day  where  the  bank 
maintains  procedures  in  place 
reasonably  adapted  to  avoid  inadvertent 
error  and  the  late  Hling  occurred 
unintentionally  and  as  a  result  of  such 
error;  or  the  bank  inadvertently 
transmitted  a  Call  Report  which  is 
minimally  late. 

(A)  First  affense.  Generally,  in  such 
cases,  the  amount  assessed  shall  be  $300 
per  day  for  each  of  the  first  15  days  for 
which  the  failure  continues,  and  $600 
per  day  for  each  subsequent  day  the 
failure  continues,  beginning  on  the 
sixteenth  day.  For  banks  with  less  than 
$25,000,000  in  assets,  the  amount 
assessed  shall  be  the  greater  of  $100  per 
day  or  l/lOOOth  of  the  bank’s  total 
assets  (l/lOth  of  a  basis  point)  for  each 
of  the  first  15  days  for  which  the  failure 
continues,  and  $200  or  l/500th  of  the 
bank’s  total  assets,  Vt,  of  a  basis  point) 
for  each  subsequent  day  the  failure 
continues,  beginning  on  the  sixteenth 
day. 

(B)  Second  offense.  Where  the  bank 
has  been  delinquent  in  making  or 
publishing  its  Call  Report  within  tlie 
preceding  five  quarters,  the  amount 
assessed  for  the  most  current  failure 
shall  generally  be  $500  per  day  for  each 
of  the  first  15  days  for  which  the  failure 
continues,  and  $1,000  per  day  for  each 
subsequent  day  the  failure  continues, 
beginning  on  the  sixteenth  day.  For 
banks  with  less  than  $25,000,000  in 
assets,  those  amounts,  respectively, 
shall  be  1 /500th  of  the  bank’s  total 
assets  and  l/250th  of  the  bank’s  total 
assets. 

(C)  Mitigating  factors.  The  amoimts 
set  forth  in  paragraph  (c)(2)(i)(A)  of  this 
section  may  be  reduced  based  upon  the 
factors  set  forth  in  paragraph  (b)  of  this 
section. 

(D)  Lengthy  or  repeated  violations. 

The  amounts  set  forth  in  paragraph 
(c)(2)(i)  of  this  section  will  be  assessed 
on  a  case-by-case  basis  where  the 
amount  of  time  of  the  bank’s 
delinquency  is  lengthy  or  the  bank  has 
been  delinquent  repeatedly  in  making  or 
publishing  its  Call  Reports. 

(E)  Waiver.  Absent  extraordinary 
circumstances  outside  the  control  of  the 


bank,  penalties  assessed  for  late  filing 
shall  not  be  waived. 

{i\)  Lat&  filing — Tier  Two  penalties. 

Where  a  bai^  fails  to  make  or  publish 
its  Call  Report  within  the  appropriate 
time  period,  the  Board  of  Directors  or  its 
designee  may  assess  a  civil  money 
penalty  of  not  more  than  $20,000  per  day 
for  each  day  the  failure  continues. 

(iii)  False  or  misleading  reports  or 
information. —  (A)  Tier  One  penalties. 

In  cases  in  which  a  bank  submits  or 
publishes  any  false  or  misleading  Call 
Report  or  information,  the  Board  of 
Directors  or  its  designee  may  assess  a 
civil  money  penalty  of  not  more  than 
$2,000  per  day  for  each  day  the 
information  is  not  corrected,  where  the 
bank  maintains  procedures  in  place 
reasonably  adapted  to  avoid  inadvertent 
error  and  the  violation  occurred 
unintentionally  and  as  a  result  of  such 
error,  or  the  bank  inadvertently 
transmits  a  Call  Report  or  information 
which  is  false  or  misleading. 

(B)  Tier  Two  penalties.  Where  a  bank 
submits  or  publishes  any  false  or 
misleading  Call  Report  or  other 
information,  the  Board  of  Directors  or  its 
designee  may  assess  a  civil  money 
penalty  of  not  more  than  $20,000  per  day 
for  each  day  the  information  is  not 
corrected. 

(C)  Tier  Three  penalties.  Where  a 
bank  knowingly  or  with  reckless 
disregard  for  the  accuracy  of  any  Call 
Report  or  information  submits  or 
publishes  any  false  or  misleading  Call 
Report  or  other  information,  the  Board 
of  Directors  or  its  designee  may  assess  a 
civil  money  penalty  of  not  more  than  the 
lesser  of  $1,000,000  or  1  percent  of  the 
bank’s  total  assets  per  day  for  each  day 
the  information  is  not  corrected. 

(D)  Mitigating  factors.  The  amounts 
set  forth  in  paragraph  (c)(2)  of  this 
section  may  be  reduced  based  upon  the 
factors  set  forth  in  paragraph  (b)  of  this 
section. 

§  308.133  Effective  date  of,  and  payment 
under,  an  order  to  pay. 

(a)  Effective  date.  (1)  Unless 
otherwise  provided  in  the  Notice,  except 
in  situations  covered  by  paragraph  (a)(2) 
of  this  section,  civil  penalties  assessed 
pursuant  to  this  subpart  are  due  and 
payable  60  days  after  the  Notice  is 
served  upon  the  respondent. 

(2)  If  the  respondent  both  requests  a 
hearing  and  serves  an  answer,  civil 
penalties  assessed  pursuant  to  this 
subpart  are  due  and  payable  60  days 
after  an  order  to  pay,  issued  after  the 
hearing  or  upon  default,  is  served  upon 
the  respondent,  unless  the  order 
provides  for  a  different  period  of 
payment.  Civil  penalties  assessed 
pursuant  to  an  order  to  pay  issued  upon 


consent  are  due  and  payable  within  the 
time  specified  therein. 

(b)  Payment  All  penalties  collected 
under  this  section  shall  be  paid  over  to 
the  Treasury  of  the  United  States. 

Subpart  I — Rules  and  Procedures  for 
Imposition  of  Sanctions  Upon 
Municipal  Securities  Dealers  or 
Persons  Associated  With  Them  and 
Clearing  Agencies  or  Transfer  Agent* 

§  308.134  Scope. 

The  rules  and  procedures  in  this 
subpart,  subpart  B  of  the  Local  Rules 
and  the  Uniform  Rules  shall  apply  to 
proceedings  by  the  Board  of  Directors  or 
its  designee: 

(a)  To  censure,  limit  the  activities  of, 
suspend,  or  revoke  the  registration  of, 
any  municipal  securities  dealer  for 
which  the  ^IC  is  the  appropriate 
regulatory  agency; 

(b)  To  censure,  suspend,  or  bar  from 
being  associated  with  such  a  municipal 
seciirities  dealer,  any  person  associated 
with  such  a  municipal  securities  dealer, 
and 

(c)  To  deny  registration,  to  censure 
limit  the  activities  of,  suspend,  or  revoke 
the  registration  of.  any  transfer  agent  or 
clearing  agency  for  which  the  FDIC  is 
the  appropriate  regulatory  agency.  This 
subpart  and  the  Uniform  Rules  shall  not 
apply  to  proceedings  to  postpone  or 
suspend  registration  of  a  transfer  agent 
or  clearing  agency  pending  final 
determination  of  denial  or  revocation  of 
registration. 

§  308.135  Ground*  for  Imposition  of 
sanctions. 

(a)  Action  under  section  15(b)(4J  of 
the  Exchange  Act  The  Board  of 
Directors  or  its  designee  may  issue  and 
have  served  upon  any  municipal 
securities  dealer  for  which  the  FDIC  is 
the  "ppropriate  regulatory  agency,  or 
any  person  associated  or  seeking  to 
become  associated  with  a  municipal 
securities  dealer  for  which  the  FDIC  is 
the  appropriate  regulatory  agency,  a 
written  notice  of  its  intention  to  censure, 
limit  the  activities  or  functions  or 
operations  of,  suspend,  or  revoke  the 
registration  of,  such  municipal  securities 
dealer,  or  to  censure,  suspend,  or  bar  the 
person  from  being  associated  with  the 
municipal  securities  dealer,  when  the 
Board  of  Directors  or  its  designee 
determines: 

(1)  That  such  municipal  securities 
dealer  or  such  person 

(i)  Has  committed  any  prohibited  act 
or  omitted  any  required  act  specified  in 
subparagraph  (A),  (D),  or  (E)  of  section 
15(b)(4)  of  the  Exchange  Act,  as 
amended  (15  U.S.C.  78o); 


37994 


Federal  Register  /  Vol.  56.  No.  154  /  Friday.  August  9.  1991  /  Rules  and  Regulations 


(ii)  Has  been  convicted  of  any  offense 
specified  in  section  15(b)(4)(B)  of  the 
Exchange  Act  within  ten  years  of 
commencement  of  proceedings  under 
this  subpart;  or 

(iii)  Is  enjoined  from  any  act,  conduct, 
or  practice  specified  in  section 
15(b)(4)(C)  of  the  Exchange  Act;  and 

(2)  That  it  is  in  the  pubhc  interest  to 
impose  any  of  the  sanctions  set  forth  in 
paragraph  (a)  of  this  section. 

(b)  Action  under  sections  17  and  17 A 
of  the  Exchange  Act.  The  Board  of 
Directors  or  its  designee  may  issue,  and 
have  served  upon  any  transfer  agent  or 
clearing  agency  for  «<^ch  the  FDIC  is 
the  appropriate  regulatory  agency,  a 
written  Notice  of  its  intention  to  deny 
registration  to,  censure,  place  limitations 
on  the  activities  or  function  or 
operations  of,  suspend,  or  revoke  the 
registration  of,  the  transfer  agent  or 
clearing  agency,  when  the  Board  of 
Directors  or  its  designee  determines: 

(1)  That  the  transfer  agent  or  clearing 
agency  has  willfully  violated,  or  is 
unable  to  comply  with,  any  applicable 
provision  of  section  17  or  17A  of  the 
Exchange  Act,  as  amended,  or  any 
applicable  rule  or  regulation  issued 
pursuant  thereto;  and 

(2)  That  it  is  in  the  public  interest  to 
impose  any  of  the  sanctions  set  forth  in 
paragraph  (b)  of  this  section. 

§  308.136  Notice  to  and  consultation  with 
the  Securities  and  Exchange  Conunlsslon. 

Before  initiating  any  proceedings 
under  §  308.135,  the  FDIC  shall: 

(a)  Notify  the  Securities  and  Exchange 
Commission  of  the  identity  of  the 
municipal  securities  dealer  or 
associated  person  against  whom 
proceedings  are  to  be  initiated,  and  the 
nature  of  and  basis  for  the  proposed 
action;  and 

(b)  Consult  with  the  Commission 
concerning  the  effect  of  the  proposed 
action  on  the  protection  of  investors  and 
the  possibility  of  coordinating  the  action 
with  any  proceeding  by  the  Commission 
against  the  municipal  securities  dealer 
or  associated  person. 

$308,137  Effective  date  of  order  Imposing 
sanctions. 

An  order  issued  by  the  Board  of 
Directors  after  a  hearing  or  an  order 
issued  upon  default  shall  become 
effective  at  the  expiration  of  30  days 
after  the  service  of  the  order,  except  that 
an  order  of  censure,  denial,  or 
revocation  of  registration  is  effective 
when  served.  An  order  issued  upon 
consent  shall  become  effective  at  the 
time  specified  therein.  All  orders  shall 
remain  effective  and  enforceable  except 
to  the  extent  they  are  stayed,  modified, 
terminated,  or  set  aside  by  the  Board  of 


Directors,  its  designee,  or  a  reviewing 
court,  provided  that  orders  of 
suspension  shall  continue  in  effect  no 
longer  than  12  months. 

Subpart  J— Rules  and  Procedures 
Relating  to  Exemption  Proceedings 
Under  Section  12(h)  of  the  Securities 
Exchange  Act  of  1934 

§  308.138  Scops. 

The  rules  and  procedures  of  this 
subpart  J  shall  apply  to  proceedings  by 
the  Board  of  Directors  or  its  designee  to 
exempt,  in  whole  or  in  part,  an  issuer  of 
securities  from  the  provisions  of 
sections  12(g),  13, 14(a),  14(c),  14(d),  or 
14(f)  of  the  Exchange  Act  as  amended 
(15  U.S.C  781,  78m,  78n  (a),  (c)  (d)  or  (f)), 
or  to  exempt  an  officer  or  a  director  or 
beneficial  owner  of  securities  of  such  an 
issuer  ffom  the  provisions  of  section  16 
of  the  Exchange  Act  (15  U.S.C.  78p). 

§  306.139  Application  for  exemption. 

Any  interested  person  may  file  a 
written  application  for  an  exemption 
under  this  subpart  with  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550 17th  Street  NW., 
Washington.  DC  20429.  The  application 
shall  specify  the  exemption  sought  and 
the  reason  therefor,  and  shall  include  a 
statement  indicating  why  the  exemption 
would  be  consistent  with  the  public 
interest  or  the  protection  of  investors. 

§  308.140  Newspaper  notice. 

(a)  General  rule.  If  the  Board  of 
Directors  or  its  designee,  in  its  sole 
discretion,  decides  to  further  consider 
an  application  for  exemption,  there  shall 
be  served  upon  the  applicant 
instructions  to  publish  one  notification 
in  a  newspaper  of  general  circulation  in 
the  community  where  the  main  office  of 
the  issuer  is  located.  Hie  applicant  shall 
furnish  proof  of  such  publication  to  the 
Executive  Secretary  or  such  other 
person  as  may  be  directed  in  the 
instructions. 

(b)  Contents.  The  notification  shall 
contain  the  name  and  address  of  the 
issuer  and  the  name  and  title  of  file 
applicant,  the  exemption  sought,  a 
statement  that  a  hearing  will  be  held, 
and  a  statement  that  within  30  days  of 
publication  of  the  newspaper  notice, 
interested  persons  may  submit  to  the 
FDIC  written  comments  on  the 
application  for  exemption  and  a  written 
request  for  an  opportimity  to  be  heard. 
The  address  of  the  FDIC  must  appear  in 
the  notice. 

$308,141  NottcaofhMring. 

Within  ten  days  after  expiration  of  the 
period  for  receipt  of  comments  pursuant 
to  $  308.140,  the  Executive  Secretary 
shall  serve  upon  the  applicant  and  any 


person  who  has  requested  an 
opportunity  to  be  heard  written 
notification  indicating  the  place  and 
time  of  the  hearing.  The  hearing  shall  be 
held  not  later  than  30  days  after  service 
of  the  notification  of  hearing.  The 
notification  shall  contain  the  name  and 
address  of  the  presiding  officer 
designated  by  the  Executive  Secretary 
and  a  statement  of  the  matters  to  be 
considered. 

$  308.142  Hearing. 

(a)  Proceedings  are  informal.  Formal 
rules  of  evidence,  the  adjudicative 
procedures  of  the  APA  (5  U.S.C  554- 
557),  the  Uniform  Rules  and  $  308.108  of 
subpart  B  of  the  Local  Rules  shall  not 
apply  to  hearings  under  this  subpart. 

(b)  Hearing  Procedure.  (1)  Parties  to 
the  hearing  may  appear  personally  or 
through  counsel  and  shall  have  the  right 
to  introduce  relevant  and  material 
documents  and  to  make  an  oral 
statement. 

(2)  There  shall  be  no  discovery  in 
proceeding  under  this  subpart ). 

(3)  The  presiding  officer  shall  have 
discretion  to  permit  presentation  of 
witnesses  within  specified  time  limits, 
provided  that  a  list  of  witnesses  is 
furnished  to  the  presiding  officer  prior  to 
the  hearing.  Witnesses  shall  be  sworn, 
unless  otherwise  directed  by  the 
presiding  officer.  The  presiding  officer 
may  ask  questions  of  any  witness  and 
ead)  party  may  cross-examine  any 
witness  presented  by  an  opposing  party. 

(4)  The  proceedings  shall  be  on  the 
record  and  the  transcript  shall  be 
promptly  submitted  to  the  Board  of 
Directors.  The  presiding  officer  shall 
make  recommendations  to  file  Board  of 
Directors,  unless  the  Board  of  Directors, 
in  its  sole  discretion,  directs  otherwise. 

$  308.143  Decision  of  Board  of  Directors. 

Folloiving  submission  of  the  hearing 
transcript  to  the  Board  of  Directors,  the 
Board  of  Directors  may  grant  the 
exemption  where  it  determines,  by 
reason  of  the  number  of  public 
investors,  the  amount  of  trading  interest 
in  the  securities,  the  nature  and  extent 
of  the  issuer’s  activities,  the  issuer’s 
income  or  assets,  or  otherwise,  that  the 
exemption  is  consistent  with  the  public 
interest  or  the  protection  of  investors. 
Any  exemption  shall  be  set  forth  in  an 
order  specifying  the  terms  of  the 
exemption,  the  person  to  whom  it  is 
^nted,  and  the  period  for  which  it  is 
granted.  A  copy  of  the  wder  shall  be 
served  upon  each  party  to  the 
proceeding. 
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Subpart  K— Procedures  Applicable  to 
Investigations  Pursuant  to  Section 
10(c)  of  the  FDIA 

§308.144  Scope. 

The  procedures  of  this  subpart  shall 
be  followed  when  an  investigation  is 
instituted  and  conducted  in  connection 
with  any  open  or  failed  insured 
depository  institution,  any  institutions 
making  application  to  become  insured 
depository  institutions,  and  a^iliates 
thereof,  or  with  other  types  of 
investigations  to  determine  compliance 
with  applicable  law  and  regulations, 
pursuant  to  section  10(c]  of  the  FDIA  (12 
U.S.C.  1820(c)).  The  Uniform  Rules  and 
subpart  B  of  the  Local  Rules  shall  not 
apply  to  investigations  under  this 
subpart. 

§  308.145  Conduct  of  investigation. 

An  investigation  conducted  pursuant 
to  section  10(c)  of  the  FDIA  shall  be 
initiated  only  upon  issuance  of  an  order 
by  the  Board  of  Directors;  or  by  the 
General  Counsel,  the  Director  of  the 
Division  of  Supervision,  the  Director  of 
the  Division  of  Liquidation,  or  their 
respective  designees  as  set  forth  at 
§  303.9  of  this  chapter.  The  order  shall 
indicate  the  purpose  of  the  investigation 
and  designate  FDIC’s  representative(8) 
to  direct  the  conduct  of  the 
investigation.  Upon  application  and  for 
good  cause  shown,  the  persons  who 
issue  the  order  of  investigation  may 
limit,  quash,  modify,  or  withdraw  it. 
Upon  the  conclusion  of  the  investigation, 
an  order  of  termination  of  the 
investigation  shall  be  issued  by  the 
persons  issuing  the  order  of 
investigation. 

§  308.146  Powers  of  person  conducting 
Investigation. 

The  person  designated  to  conduct  a 
section  10(c)  investigation  shall  have  the 
power,  among  other  things,  to 
administer  oaths  and  affirmations,  to 
take  and  preserve  testimony  under  oath, 
to  issue  subpoenas  and  subpoenas 
duces  tecum  and  to  apply  for  their 
enforcement  to  the  United  States 
District  Court  for  the  judicial  district  or 
the  United  States  court  in  any  territory 
in  which  the  main  ofBce  of  the  bank, 
institution,  or  affiliate  is  located  or  in 
which  the  witness  resides  or  conducts 
business.  The  person  conducting  the 
investigation  may  obtain  the  assistance 
of  counsel  or  others  from  both  within 
and  outside  the  FDIC.  The  persons  who 
issue  the  order  of  investigation  may 
limit,  quash,  or  modify  any  subpoena  or 
subpoena  duces  tecum,  upon  application 
and  for  good  cause  shown.  The  person 
conducting  an  investigation  may  report 
to  the  Board  of  Directors  any  instance 


where  any  attorney  has  been  guilty  of 
contemptuous  conduct.  The  Board  of 
Directors,  upon  motion  of  the  person 
conducting  the  investigation,  or  on  Us 
own  motion,  may  make  a  finding  of 
contempt  and  may  then  summarily 
suspend,  without  a  hearing,  any  attorney 
representing  a  witness  hrom  fu^er 
participation  in  the  investigation. 

§  308.147  Investigations  conficlential. 

Investigations  conducted  pursuant  to 
section  10(c)  shall  be  conUdential. 
Information  and  documents  obtained  by 
the  FDIC  in  the  course  of  such 
investigations  shall  not  be  disclosed, 
except  as  provided  in  part  309  of  this 
chapter  and  as  otherwise  required  by 
law. 

§  308.148  Rights  of  witnesses. 

In  an  investigation  pursuant  to  section 
10(c): 

(a)  Any  person  compelled  or 
requested  to  furnish  testimony, 
documentary  evidence,  or  other 
information,  shall  upon  request  be 
shown  and  provided  with  a  copy  of  the 
order  initiating  the  proceeding; 

(b)  Any  person  compelled  or 
requested  to  provide  testimony  as  a 
witness  or  to  furnish  documentary 
evidence  may  be  represented  by  a 
counsel  who  meets  the  requirements  of 
§  308.06  of  the  Uniform  Rules.  That 
counsel  may  be  present  and  may: 

(1)  Advise  the  witness  before,  during, 
and  after  such  testimony; 

(2)  Briefly  question  the  witness  at  the 
conclusion  of  such  testimony  for 
clarification  purposes;  and 

(3)  Make  summary  notes  during  such 
testimony  solely  for  the  use  and  bcneBt 
of  the  witness; 

(c)  Ail  persons  testifying  shall  be 
sequestered.  Such  persons  and  their 
counsel  shall  not  be  present  during  the 
testimony  of  any  other  person,  unless 
permitted  in  the  discretion  of  the  person 
conducting  the  investigation; 

(d)  In  cases  of  a  perceived  or  actual 
conflict  of  interest  arising  out  of  an 
attorney’s  or  law  Hrm’s  representation 
of  multiple  witnesses,  the  person 
conducting  the  investigation  may  require 
the  attorney  to  comply  with  the 
provisions  of  §  308.08  of  the  Uniform 
Rules;  and 

(e)  Witness  fees  shall  be  paid  in 
accordance  with  §  308.14  of  the  Uniform 
Rules. 

§  308.149  Service  of  subpoena. 

Service  of  a  subpoena  shall  be 
accomplished  in  accordance  with 
§  308.11  of  the  Uniform  Rules. 


§308.150  Transcripts. 

(a)  General  rule.  Transcripts  of 
testimony,  if  any,  in  an  investigation 
pursuant  to  section  10(c)  shall  be 
recorded  by  an  official  reporter,  or  by 
any  other  person  or  means  designated 
by  the  person  conducting  the 
investigation.  A  witness  may,  solely  for 
the  use  and  benefit  of  the  witness, 
obtain  a  copy  of  the  transcript  of  his  or 
her  testimony  at  the  conclusion  of  the 
investigation  or,  at  the  discretion  of  the 
person  conducting  the  investigation,  at 
an  earlier  time,  provided  the  transcript 
is  available.  The  witness  requesting  a 
copy  of  his  or  her  testimony  shall  bear 
the  cost  thereof. 

(b)  Subscription  by  witness.  The 
transcript  of  testimony  shall  be 
subscribed  by  the  witness,  unless  the 
person  conducting  the  investigation  and 
the  witness,  by  stipulation,  have  waived 
the  signing,  or  the  witness  is  ill,  cannot 
be  foimd,  or  has  refused  to  sign.  If  the 
transcript  of  the  testimony  is  not 
subscribed  by  the  witness,  the  official 
reporter  taking  the  testimony  shall 
certify  that  the  transcript  is  a  true  and 
complete  transcript  of  the  testimony. 

Subpart  L— Procedures  and  Standards 
Applicable  to  a  Notice  of  Change  in 
Senior  Executive  Officer  or  Director 
Pursuant  to  Section  32  of  the  FDiA 

§308.151  Scope. 

The  rules  and  procedures  set  forth  in 
this  subpart  shaU  apply  to  the  notice 
filed  by  a  state  nonmember  bank 
pursuant  to  Section  32  of  the  FDIA  (12 
U.S.C.  1831i)  for  the  consent  of  the  FDIC 
to  add  to  or  replace  an  individual  on  the 
Board  of  Directors,  or  to  employ  any 
individual  as  a  senior  executive  officer, 
or  change  the  responsibilities  of  any 
individual  to  a  position  of  senior 
executive  officer  where  the  bank: 

(a)  Has  been  chartered  and  operating 
as  an  insured  nonmember  bank  for  less 
than  two  years  or  the  insured  state 
branch  has  been  licensed  and  operating 
as  an  insured  branch  for  less  than  two 
years; 

(b)  Has  undergone  a  change  in  control 
within  the  preceding  two  years;  or 

(c)  Is  not  in  compliance  with  the 
minimum  capital  requirement  applicable 
to  it  or  is  otherwise  in  a  troubled 
condition  as  determined  by  the  FDIC  on 
the  basis  of  such  institution’s  most 
recent  report  of  condition  or  report  of 
examination  or  inspection. 

§  308.152  Grounda  for  disapproval  of 
notica. 

The  Board  of  Directors  or  its  desi^ee 
may  issue  a  notice  of  disapproval  with 
respect  to  a  notice  submitted  by  a  state 
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nonmember  bank  pursuant  to  section  32 
of  the  FDIA  (12  U.S.C.  1831i)  where: 

(a)  The  cooipeteoce,  experience, 
character,  or  integrity  of  the  individual 
with  respect  to  whom  such  notice 
submitt^  indicates  that  it  would  not  be 
in  the  best  interests  of  the  depositors  of 
the  state  nonmember  bank  to  permit  the 
individual  to  be  employed  by  or 
associated  with  such  bank;  or 

(b)  The  competence,  experience, 
ch^acter,  or  integrity  of  the  individual 
with  respect  to  whom  such  notice  is 
submitted  indicated  that  it  would  not  be 
in  the  best  interests  of  the  public  to 
permit  the  individual  to  be  employed  by, 
or  associated  with,  the  state  nonmember 
bank. 

§308.153  Procedures  where  notice  of 
disapproval  lasties  pursuant  to  §  303.14  of 
tMs  chapter. 

(a)  The  Notice  of  Disapproval  shall  be 
served  upon  the  insured  state 
nonmember  bank  and  the  candidate  for 
director  or  senior  executive  officer.  The 
Notice  of  Disapproval  shall: 

(1)  Summarize  or  cite  the  relevant 
considerations  specified  in  §  308.152; 

(2)  Inform  the  individual  and  the  bank 
that  a  request  for  review  of  the 
disapproval  may  be  filed  within  fifteen 
days  of  receipt  of  the  Notice  of 
Disapproval;  and 

(3)  Specify  that  additional 
information,  if  any,  must  be  contained  in 
the  request  for  review. 

(b)  Ihe  request  for  review  must  be 
filed  at  the  appropriate  regional  office. 

(c)  The  request  for  review  must  be  in 
writing  and  should: 

(1)  Specify  the  reasons  why  the  FDIC 
should  reconsider  its  disapproval*  and 

(2)  Set  forth  relevant,  substantive  and 
material  documents,  if  any,  that  for  good 
cause  were  not  previously  set  forth  in 
the  notice  required  to  be  filed  pursuant 
to  section  32  of  the  FDIA  (12  U.S.C. 

163111. 

§  308.154  OecMon  on  review. 

(a)  Within  30  days  of  receipt  of  the 
request  for  review,  the  Board  of 
Directors  or  its  designee,  shall  notify  the 
bank  and/or  the  individual  filing  the 
reconsideration  (hereafter  “petitioner”) 
of  the  FDICs  decision  on  review. 

(b)  If  the  decision  is  to  grant  the 
review  and  approve  the  notice,  the  bank 
and  the  individual  involved  shall  be  so 
notified. 

(c)  A  denial  of  the  request  for  review 
pursuant  to  section  32  of  the  FDIA  shall: 

(1)  Inform  the  petitioner  that  a  written 
request  for  a  hearing,  stating  the  relief 
desired  and  the  grounds  therefore,  may 
be  filed  with  the  Executive  Secretary 


within  IS  days  after  the  receipt  of  the 
denial:  and 

(2)  Summarize  or  cite  the  relevant 
considerations  specified  in  {  308.152. 

(d)  If  a  decision  is  not  rendered  within 
30  days,  the  petitioner  may  file  a  request 
for  a  hearing  within  fifteen  days  from 
the  date  of  expiration. 

§  308.155  Hearing. 

(a)  Hearing  dates.  The  Executive 
Secretary  shall  order  a  hearing  to  be 
commenced  within  30  days  after  receipt 
of  a  request  for  a  hearing  filed  pursuant 
to  §  308.154.  Upon  request  of  the 
petitioner  or  the  FDIC.  the  presiding 
officer  or  the  Executive  Secretary  may 
order  a  later  hearing  date. 

(b)  Burden  of  proof.  The  ultimate 
burden  of  proof  shall  be  upon  the 
candidate  for  director  or  senior 
executive  officer.  The  burden  of  going 
forward  with  a  prima  facie  case  shall  be 
upon  the  FDIC. 

(c)  Hearing  procedure.  (1)  The  hearing 
shall  be  held  in  Washington,  DC  or  at 
another  designated  place,  before  a 
presiding  officer  designated  by  the 
Executive  Secretary. 

(2)  The  provisions  of  §§  308.06  through 
308.12,  308.16,  and  308.21  of  the  Uniform 
Rules  and  §  §  308.101  through  308.102, 
and  308.104  through  308.106  of  subpart  B 
of  the  Local  Rules  shall  apply  to 
hearings  held  pursuant  to  this  subpart. 

(3)  TTie  petitioner  may  appear  at  the 
hearing  and  shall  have  the  right  to 
introduce  relevant  and  material 
documents  and  make  an  oral 
presentation.  Members  of  the  FDIC 
enforcement  staff  may  attend  the 
hearing  and  participate  as 
representatives  of  Ae  FDIC  enforcement 
staff. 

(4)  There  shall  be  no  discovery  in 
proceedings  under  this  subparL 

(5)  At  the  discretion  of  the  presiding 
ofiicer,  witnesses  may  be  presented 
within  specified  time  limits,  provided 
that  a  list  of  witnesses  is  furnished  to 
the  presiding  officer  and  to  all  other 
parties  prior  to  the  hearing.  Witnesses 
shall  be  sworn,  unless  otherwise 
directed  by  the  presiding  officer.  The 
presiding  officer  may  ask  questions  of 
any  witness.  Each  party  shall  have  the 
opportunity  to  cross-examine  any 
witness  presented  by  an  opposing  party. 
The  transcript  of  the  proceedings  shall 
be  furnished,  upon  request  and  payment 
of  the  cost  thereof,  to  the  petitioner 
afforded  the  hearing. 

(6)  In  the  course  of  or  in  connection 
with  any  hearing  under  paragraph  (c)  of 
this  section  the  presiding  officer  shall 
have  the  power  to  administer  oaths  and 
affirmations,  to  take  or  cause  to  be 
taken  depositions  of  unavailable 


witnesses,  and  to  issue,  revoke,  quash, 
or  modify  sul^oenas  and  subpoenas 
duces  tecum.  Where  the  presentation  of 
witnesses  is  permitted,  the  presiding 
officer  may  require  the  attendance  of 
witnesses  from  any  state,  territory,  or 
other  place  subject  to  the  jurisdiction  of 
the  United  States  at  any  location  where 
the  proceeding  is  being  conducted. 
Witness  fees  shall  be  paid  in 
accordance  with  §  308.14  of  the  Uniform 
Rules. 

(7)  Upon  the  request  of  the  applicant 
afforded  the  hearing,  or  the  members  of 
the  FDIC  enforcement  staff,  the  record 
shall  remain  open  for  five  business  days 
following  the  hearing  for  the  parties  to 
make  additional  submissions  to  the 
record. 

(8)  The  presiding  officer  shall  make 
recommendations  to  the  Board  of 
Directors  or  its  designee,  where 
possible,  within  fifteen  days  after  the 
last  day  for  the  parties  to  submit 
additions  to  the  record. 

(9)  The  presiding  officer  shall  forward 
his  or  her  recommendation  to  the 
Executive  Secretary  who  shall  promptly 
certify  the  entire  record,  including  the 
recommendation  to  the  Board  of 
Directors  or  its  designee.  The  Executive 
Secretary's  certification  shall  close  the 
record. 

(d)  Written  submissions  in  lieu  of 
hearing.  The  petitioner  may  in  writing 
waive  a  hearing  and  elect  to  have  the 
matter  determined  on  the  basis  of 
wTitten  submissions. 

(e)  Failure  to  request  or  appear  at 
hearing.  Failure  to  request  a  hearing 
shall  constitute  a  waiver  of  the 
opportunity  for  a  hearing.  Failure  to 
appear  at  a  hearing  in  person  or  through 
an  authorized  representative  shall 
constitute  a  waiver  of  hearing.  If  a 
hearing  is  waived,  the  order  shall  be 
final  and  unappealable,  and  shall 
remain  in  full  force  and  effect. 

(f)  Decision  by  Board  of  Directors  or 
its  des/gnee.  Within  45  days  following 
the  Executive  Secretary’s  certification  ol 
the  record  to  the  Board  of  Directors  or 
its  designee,  the  Board  of  Directors  or  its 
designee  shall  notify  the  affected 
individual  whether  the  denial  of  the 
notice  will  be  continued,  terminated,  or 
otherwise  modified.  The  notification 
shall  state  the  basis  for  any  decision  of 
the  Board  of  Directors  or  its  designee 
that  is  adverse  to  the  petitioner.  The 
Board  of  Directors  or  its  designee  shall 
promptly  rescind  or  modify  the  denial 
where  the  decision  is  favorable  to  the 
petitioner. 
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Subpart  M— Procedures  and  Standards 
Applicable  to  an  Application  Pursuant 
to  Section  19  of  the  FDIA 

§308.156  Scope. 

The  rules  and  procedures  set  forth  in 
this  subpart  shall  apply  to  an 
application  filed  pursuant  to  section  19 
of  the  FDIA  (12  U.S.C.  1829)  by  an 
insured  depository  institution  and  a 
person,  who  has  been  convicted  of  any 
criminal  offense  involving  dishonesty  or 
a  breach  of  trust  or  who  has  agreed  to 
enter  into  a  pretrial  diversion  or  similar 
program  in  connection  with  the 
prosecution  of  such  offense,  to  seek  the 
prior  written  consent  of  the  FDIC  to 
become  or  continue  as  an  institution- 
affiliated  party  with  respect  to  an 
insured  depository  institution;  to  own  or 
control  directly  or  indirectly  an  insured 
depository  institution;  or  to  participate 
directly  or  indirectly  in  any  manner  in 
the  conduct  of  the  affairs  of  an  insured 
depository  institution. 

§  308.157  Relevant  considerations. 

(a)  In  proceedings  under  §  308.156  on 
an  application  to  become  or  continue  as 
an  institution-affiliated  party  with 
respect  to  an  insured  depository 
institution;  to  own  or  control  directly  or 
indirectly  an  insured  depository 
institution;  or  to  participate  directly  or 
indirectly  in  any  manner  in  the  conduct 
of  the  affairs  of  an  insured  depository 
institution,  the  following  shall  be 
considered: 

(1)  Whether  the  conviction  or  entry 
into  a  pretrial  diversion  or  similar 
program  is  for  a  criminal  offense 
involving  dishonesty  or  breach  of  trust: 

(2)  Whether  participation  directly  or 
indirectly  by  the  person  in  any  manner 
in  the  conduct  of  the  affairs  of  the 
insured  depository  institution 
constitutes  a  threat  to  the  safety  or 
soundness  of  the  insured  depository 
institution  or  the  interests  of  its 
depositors,  or  threatens  to  impair  public 
confidence  in  the  insured  depository 
institution; 

(3)  Evidence  of  the  applicant’s 
rehabilitation; 

(4)  The  position  to  be  held  by  the 
applicant; 

(5)  The  amount  of  influence  and 
control  the  applicant  will  be  able  to 
exercise  over  the  affairs  and  operations 
of  the  insured  depository  institution; 

(6)  The  ability  of  the  management  at 
the  insured  depository  institution  to 
supervise  and  control  the  activities  of 
the  applicant; 

(7)  The  level  of  ownership  which  the 
applicant  will  have  at  the  insured 
depository  institution; 

(8)  Applicable  fidelity  bond  coverage 
for  the  applicant;  and 


(9)  Additional  factors  in  the  specific 
case  that  appear  relevant. 

(b)  The  question  of  whether  a  person, 
who  was  convicted  of  a  crime  or  who 
agreed  to  enter  a  pretrial  diversion  or 
similar  program,  was  guilty  of  that  crime 
shall  not  be  at  issue  in  a  proceeding 
under  this  subpart. 

§  308.158  Filing  paper*  and  effective  date. 

(a)  Filing  with  the  regional  office. 
Applications  pursuant  to  section  19  shall 
be  nied  in  the  appropriate  regional 
office. 

(b)  Effective  date.  An  application 
pursuant  to  section  19  may  be  made  in 
writing  at  any  time  more  than  one  year 
after  the  issuance  of  a  decision  denying 
an  application  pursuant  to  section  19. 
The  removal  and/or  prohibition 
pursuant  to  section  19  shall  continue 
until  the  applicant  has  been  reinstated 
by  the  Board  of  Directors  or  its  designee 
for  good  cause  shown. 

§  308. 1 59  Denial  of  applications. 

A  denial  of  an  application  pursuant  to 
section  19  shall: 

(a)  Inform  the  applicant  that  a  written 
request  for  a  hearing,  stating  the  relief 
desired  and  the  grounds  therefor  and 
any  supporting  evidence,  may  be  Bled 
with  the  Executive  Secretary  within  60 
days  after  the  denial;  and 

(b)  Summarize  or  cite  the  relevant 
considerations  specified  in  §  308.157  of 
this  subpart. 

§  308.160  Hearings. 

(a)  Hearing  dates.  The  Executive 
Secretary  shall  order  a  hearing  to  be 
commenced  within  60  days  after  receipt 
of  a  request  for  hecuing  on  an 
application  filed  pursuant  to  §  308.159. 
Upon  the  request  of  the  applicant  or 
FDIC  enforcement  counsel,  the  presiding 
officer  or  the  Executive  Secretary  may 
order  a  later  hearing  date. 

(b)  Burden  of  proof.  The  ultimate 
burden  of  proof  shall  be  upon  the  person 
proposing  to  become  or  continue  as  an 
institution-affiliated  party  with  respect 
to  an  insured  depository  institution;  to 
own  or  control  directly  or  indirectly  an 
insured  depository  institution;  or  to 
participate  directly  or  indirectly  in  any 
manner  in  the  conduct  of  the  affairs  of 
an  insured  depository  institution.  The 
burden  of  going  forward  with  a  prima 
facie  case  shall  be  upon  the  FDIC. 

(c)  Hearing  procedure.  (1)  The  hearing 
shall  be  held  in  Washington,  DC,  or  at 
another  designated  place,  before  a 
presiding  officer  designated  by  the 
Executive  Secretary. 

(2)  The  provisions  of  §  §  306.06  through 
308.12,  30ai6,  and  308.21  of  the  Uniform 
Rules  and  §§  308.101  through  308.102 
and  308.104  through  308.106  of  subpart  B 


of  the  Local  Rules  shall  apply  to 
hearings  held  pursuant  to  this  subpart. 

(3)  The  applicant  may  appear  at  the 
hearing  and  shall  have  the  right  to 
introduce  relevant  and  material 
documents  and  oral  argument.  Members 
of  the  FDIC  enforcement  staff  may 
attend  the  hearing  and  participate  as  a 
party. 

(4)  There  shall  be  no  discovery  in 
proceedings  under  this  subpart. 

(5)  At  the  discretion  of  the  presiding 
officer,  witnesses  may  be  presented 
within  specified  time  limits,  provided 
that  a  list  of  witnesses  is  furnished  to 
the  presiding  officer  and  to  all  other 
parties  prior  to  the  hearing.  Witnesses 
shall  be  sworn,  unless  otherwise 
directed  by  the  presiding  officer.  The 
presiding  officer  may  ask  questions  of 
any  witness.  Each  party  shall  have  the 
opportunity  to  cross-examine  any 
witness  presented  by  an  opposing  party. 
The  transcript  of  the  proceedings  shall 
be  furnished,  upon  request  and  payment 
of  the  cost  thereof,  to  the  applicant 
afforded  the  hearing. 

(6)  In  the  course  of  or  in  connection 
with  any  hearing  under  this  subsection, 
the  presiding  officer  shall  have  the 
power  to  administer  oaths  and 
affirmations,  to  take  or  cause  to  be 
taken  depositions  of  unavailable 
witnesses,  and  to  issue,  revoke,  quash, 
or  modify  subpoenas  and  subpoenas 
duces  tecum.  Where  the  presentation  of 
witnesses  is  permitted,  the  presiding 
officer  may  require  the  attendance  of 
witnesses  from  any  state,  territory,  or 
other  place  subject  to  the  jurisdiction  of 
the  United  States  at  any  location  where 
the  proceeding  is  being  conducted. 
Witness  fees  shall  be  paid  in 
accordance  with  §  308.14  of  the  Uniform 
Rules. 

(7)  Upon  the  request  of  the  applicant 
afforded  the  hearing,  or  FDIC 
enforcement  staff,  the  record  shall 
remain  open  for  five  business  days 
following  the  hearing  for  the  parties  to 
make  additional  submissions  to  the 
record. 

(8)  The  presiding  officer  shall  make 
recommendations  to  the  Board  of 
Directors,  where  possible,  within  20 
days  after  the  last  day  for  the  parties  to 
submit  additions  to  the  record. 

(9)  The  presiding  officer  shall  forward 
his  or  her  recommendation  to  the 
Executive  Secretary  who  shall  promptly 
certify  the  entire  record,  including  the 
recommendation  to  the  Board  of 
Directors  or  its  designee.  The  Executive 
Secretary’s  certification  shall  close  the 
record. 

(d)  Written  submissions  in  lieu  of 
hearing.  The  applicant  or  the  bank  may 
in  writing  waive  a  hearing  and  elect  to 
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have  the  matter  determined  on  the  basis 
of  written  submissions. 

(e)  Failure  to  request  or  appear  at 
hearing.  Failure  to  request  a  hearing 
shall  constitute  a  waiver  of  the 
opportunity  for  a  hearing.  Failure  to 
appear  at  a  hearing  in  person  or  through 
an  authorized  representative  shall 
constitute  a  waiver  of  hearing.  If  a 
hearing  is  waived,  the  person  shall 
remain  barred  under  section  19. 

(f)  Decision  by  Board  of  Directors  or 
its  designee.  Within  60  days  following 
the  Executive  Secretary’s  certification  of 
the  record  to  the  Board  of  Directors  or 
its  designee,  the  Board  of  Directors  or  its 
designee  shall  notify  the  aHected  person 
whether  the  person  shall  remain  barred 
under  section  19.  The  notiHcation  shall 
state  the  basis  for  any  decision  of  the 
Board  of  Directors  or  its  designee  that  is 
adverse  to  the  applicant. 

Subpart  N — Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Suspension,  Removal,  and  Prohibition 
Where  a  Felony  Is  Charged 

§308.161  Scope. 

The  rules  and  procedures  set  forth  in 
this  subpart  shall  apply  to  the  following 
proceedings: 

(a)  To  suspend  an  institution-affiliated 
party  of  an  insured  state  nonmember 
bank,  or  to  prohibit  such  party  from 
further  participation  in  the  conduct  of 
the  affairs  of  the  bank,  where  the 
individual  is  charged  in  any  state, 
Federal,  or  territorial  information  or 
indictment,  or  complaint,  with  the 
commission  of,  or  participation  in,  a 
crime  involving  dishonesty  or  breach  of 
trust  punishable  by  imprisonment 
exceeding  one  year  under  state  or 
Federal  law;  or 

(b)  To  remove  from  office  or  to 
prohibit  an  institution-affiliated  party 
from  further  participation  in  the  conduct 
of  the  affairs  of  the  bank,  except  with 
the  consent  of  the  Board  of  Directors  or 
its  designee,  if  continued  service  or 
participation  by  such  party  poses  a 
threat  to  the  interests  of  the  bank’s 
depositors  or  threatens  to  impair  public 
conHdence  in  the  depository  institution, 
where  a  judgment  of  conviction  or  an 
agreement  to  enter  a  pre-trial  diversion 
or  other  similar  program  is  entered 
against  such  party,  not  subject  to  further 
appellate  review,  has  been  entered 
against  the  individual  for  the 
commission  of,  or  participation  in,  a 
crime  involving  dishonesty  or  breach  of 
trust  punishable  by  imprisonment 
exceeding  one  year  under  state  or 
Federal  law. 


§  308.162  Relevant  considerations. 

(a] (l]  In  proceedings  under  §  308.161 
(a)  and  (b)  for  a  suspension,  removal  or 
prohibition  order,  the  following  shall  be 
considered: 

(1)  Whether  the  alleged  offense  is  a 
crime  which  is  punishable  by 
imprisonment  for  a  term  exceeding  one 
year  under  state  or  Federal  law,  and 
which  involves  dishonesty  or  breach  of 
trust;  and 

(ii)  Whether  continued  service  or 
participation  by  the  institution-afHliated 
party  may  pose  a  threat  to  the  interest  of 
the  bank’s  depositors,  or  threatens  to 
impair  public  confidence  in  the  bank. 

(2)  Additional  factors  in  the  speciBc 
case  that  appear  relevant  to  its  decision 
to  continue  in  effect,  rescind,  terminate, 
or  modify  a  suspension,  removal  or 
prohibition  order  may  be  considered. 

(b)  The  question  of  whether  an 
institution-affrliated  party  charged  with 
a  crime  is  guilty  of  the  crime  charged 
shall  not  be  tried  or  considered  in  a 
proceeding  under  this  subpart. 

§  308.163  Notice  of  suspension,  and 
orders  of  removal  or  prohibition. 

(a)  Notice  of  suspension  or 
prohibition,  (i)  The  Board  of  Directors  or 
its  designee  may  suspend  or  prohibit 
from  further  participation  in  the  conduct 
of  the  affairs  of  the  bank  an  institution- 
affiliated  party  by  written  notice  of 
suspension  or  prohibition  upon  a 
determination  by  the  Board  of  Directors 
or  its  designee  that  the  grounds  for  such 
suspension  or  prohibition  exist.  The 
written  notice  of  suspension  or 
prohibition  shall  be  served  upon  the 
institution-affiliated  party  and  the  bank. 

(2j  The  written  notice  of  suspension 
shall: 

(i)  Inform  the  institution-affiliated 
party  that  a  written  request  for  a 
hearing,  stating  the  relief  desired  and 
grounds  therefore,  and  any  supporting 
evidence,  may  be  fried  with  the 
Executive  Secretary  within  30  days  after 
receipt  of  the  written  notice;  and 

(ii)  Summarize  or  cite  to  the  relevant 
considerations  specified  in  §  308.162  of 
this  subpart. 

(3)  The  suspension  or  prohibition  shall 
be  effective  immediately  upon  service 
on  the  institution-affrliated  party,  and 
shall  remain  in  effect  until  final 
disposition  of  the  information, 
indictment,  complaint,  or  until  it  is 
terminated  by  the  Board  of  Directors  or 
its  designee  under  the  provisions  of 

§  308.164  or  otherwise. 

(b)  Order  of  removal  or  prohibition. 

(1)  The  Board  of  Directors  or  its 
designee  may  issue  an  order  removing 
or  prohibiting  from  further  participation 
in  the  conduct  of  the  affairs  of  the  bank 
an  institution-affrliated  party,  when: 


(1)  A  final  judgment  of  conviction  not 
subject  to  further  appellate  review  is 
entered  against  the  individual  for  a 
crime  referred  to  in  §  308.161(b):  and 

(ii)  The  Board  of  Directors  or  its 
designee  determines  that  continued 
service  or  participation  of  the 
institution-affrliated  party  may  threaten 
the  interests  of  the  bank’s  depositors  or 
may  threaten  to  impair  public 
confrdence  in  the  bank. 

(2)  The  order  shall  be  served  upon  the 
institution-affrliated  party  and  the  bank. 

(3)  The  order  shall: 

(1)  Inform  the  institution-affiliated 
party  that  a  written  request  for  a 
hearing,  stating  the  relief  desired  and 
grounds  therefor,  and  any  supporting 
evidence,  may  be  fried  with  the 
Executive  Secretary  within  30  days  after 
receipt  of  the  order;  and 

(ii)  Summarize  or  cite  the  relevant 
considerations  specified  in  §  308.162  of 
this  subpart. 

(4)  The  order  shall  be  effective 
immediately  upon  service  on  the 
institution-affiliated  party,  and  shall 
remain  in  effect  until  it  is  terminated  by 
the  Board  of  Directors  or  its  designee 
under  the  provisions  of  §  308.164  or 
otherwise. 

§  308.164  Hearings. 

(a)  Hearing  dates.  The  Executive 
Secretary  shall  order  a  hearing  to  be 
commenced  within  30  days  after  receipt 
of  a  request  for  hearing  on  an 
application  filed  pursuant  to  §  308.163. 
Upon  the  request  of  the  applicant,  the 
presiding  officer  or  the  Executive 
Secretary  may  order  a  later  hearing 
date. 

(b)  Hearing  procedure.  (1)  The  hearing 
shall  be  held  in  Washington,  DC,  or  at 
another  designated  place,  before  a 
presiding  officer  designated  by  the 
Executive  Secretary. 

(2)  The  provisions  of  §  §  308.06  through 
308.12,  308.16,  and  308.21  of  the  Uniform 
Rules  and  §§  308.101  through  308.102 
and  308.104  through  308.106  of  subpart  B 
of  the  Local  Rules  shall  apply  to 
hearings  held  pursuant  to  this  subpart. 

(3)  The  applicant  may  appear  at  the 
hearing  and  shall  have  the  right  to 
introduce  relevant  and  material 
documents  and  oral  argument.  Members 
of  the  FDIC  enforcement  staff  may 
attend  the  hearing  and  participate  as 
representatives  of  the  FDIC  enforcement 
staff. 

(4)  There  shall  be  no  discovery  in 
proceedings  under  this  subpart. 

(5)  At  the  discretion  of  the  presiding 
officer,  witnesses  may  be  presented 
within  specified  time  limits,  provided 
that  a  list  of  witnesses  is  furnished  to 
the  presiding  officer  and  to  all  other 
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parties  prior  to  the  hearing.  Witnesses 
shall  be  sworn,  unless  otherwise 
directed  by  the  presiding  ofHcer.  The 
presiding  officer  may  ask  questions  of 
any  witness.  Each  party  shall  have  the 
opportunity  to  cross-examine  any 
witness  presented  by  an  opposing  party. 
The  transcript  of  the  proceedings  shall 
be  furnished,  upon  request  and  payment 
of  the  cost  thereof,  to  the  applicant 
afforded  the  hearing. 

(6)  In  the  course  of  or  in  connection 
with  any  hearing  under  paragraph  (b)  of 
this  section,  the  presiding  officer  shall 
have  the  power  to  administer  oaths  and 
affirmations,  to  take  or  cause  to  be 
taken  depositions  of  unavailable 
witnesses,  and  to  issue,  revoke,  quash, 
or  modify  subpoenas  and  subpoenas 
duces  tecum.  Where  the  presentation  of 
witnesses  is  permitted,  the  presiding 
officer  may  require  the  attendance  of 
witnesses  from  any  state,  territory,  or 
other  place  subject  to  the  jurisdiction  of 
the  United  States  at  any  location  where 
the  proceeding  is  being  conducted. 
Witness  fees  shall  be  paid  in 
accordance  with  §  308.14  of  the  Uniform 
Rules. 

(7)  Upon  the  request  of  the  applicant 
afforded  the  hearing,  or  the  members  of 
the  FDIC  enforcement  staff,  the  record 
shall  remain  open  for  five  business  days 
following  the  hearing  for  the  parties  to 
make  additional  submissions  to  the 
record. 

(8)  The  presiding  officer  shall  make 
recommendations  to  the  Board  of 
Directors,  where  possible,  within  ten 
days  after  the  last  day  for  the  parties  to 
submit  additions  to  the  record. 

(9)  The  presiding  officer  shall  forward 
his  or  her  recommendation  to  the 
Executive  Secretary  who  shall  promptly 
certify  the  entire  record,  including  the 
recommendation  to  the  Board  of 
Directors.  The  Executive  Secretary’s 
certification  shall  close  the  record. 

(c)  Written  submissions  in  lieu  of 
hearing.  The  applicant  or  the  bank  may 
in  writing  waive  a  hearing  and  elect  to 
have  the  matter  determined  on  the  basis 
of  written  submissions. 

(d)  Failure  to  request  or  appear  at 
hearing.  Failure  to  request  a  hearing 
shall  constitute  a  waiver  of  the 
opportunity  for  a  hearing.  Failure  to 
appear  at  a  hearing  in  person  or  through 
an  authorized  representative  shall 
constitute  a  waiver  of  hearing.  If  a 
hearing  is  waived,  the  order  shall  be 
final  and  unappealable,  and  shall 
remain  in  full  force  and  effect  pursuant 
to  S  308.163. 

(e)  Decision  by  Board  of  Directors  or 
its  designee.  Within  60  days  following 
the  Executive  Secretary’s  certification  of 
the  record  to  the  Board  of  Directors  or 
its  designee,  the  Board  of  Directors  or  its 


designee  shall  notify  the  affected 
individual  whether  the  order  of  removal 
or  prohibition  will  be  continued, 
terminated,  or  otherwise  modified.  The 
notification  shall  state  the  basis  for  any 
decision  of  the  Board  of  Directors  or  its 
designee  that  is  adverse  to  the 
applicant  The  Board  of  Directors  or  its 
designee  shall  promptly  rescind  or 
modify  an  order  of  removal  or 
prohibition  where  the  decision  is 
favorable  to  the  applicant 

Subpart  O — Liability  of  Commonly 
Controlled  Depository  Institutions 

§  308.165  Scope. 

The  rules  and  procedures  in  this 
subpart,  subpart  B  of  the  Local  Rules 
and  the  Uniform  Rules  shall  apply  to 
proceedings  in  connection  with  the 
assessment  of  cross-guaranty  liability 
against  commonly  controlled  depository 
institutions. 

§  308.166  Grounds  for  assessment  of 
liabHity. 

Any  insured  depository  institution 
shall  be  liable  for  any  loss  incurred  or 
reasonably  anticipated  to  be  incurred  by 
the  corporation,  subsequent  to  August  9, 
1989,  in  connection  with  the  default  of  a 
commonly  controlled  insured  depository 
institution,  or  any  loss  incurred  or 
reasonably  anticipated  to  be  incurred  in 
connection  with  any  assistance 
provided  by  the  Corporation  to  any 
commonly  controlled  depository 
institution  in  danger  of  default. 

§  308.167  Notice  Of  assessment  of  liabHity. 

(a)  The  amount  of  liability  shall  be 
assessed  upon  service  of  a  Notice  of 
Assessment  of  Liability  upon  the  liable 
depository  institution,  within  two  years 
of  the  date  the  Corporation  incurred  the 
loss. 

(b)  Contents  of  Notice.  (1)  The  Notice 
of  Assessment  of  Liability  shall  set 
forth: 

(i)  The  basis  for  the  FDICs 
jurisdiction  over  the  proceeding; 

(ii)  A  statement  of  the  Corporation’s 
good  faith  estimate  of  the  amount  of  loss 
it  has  incurred  or  anticipates  incurring; 

(iii)  A  statement  of  the  method  by 
wldch  the  estimated  loss  was 
calculated; 

(iv)  A  proposed  order  directing 
payment  by  the  liable  institution  of  the 
FDIC’s  estimated  amount  of  loss,  and 
the  schedule  under  which  the  payment 
will  be  due; 

(v)  In  cases  involving  more  than  one 
liable  institution,  the  estimated  amount 
of  each  institution’s  share  of  the 
liability. 


(2)  The  Notice  of  Assessment  of 
Liability  shall  advise  the  liable 
institution(s): 

(i)  That  an  answer  must  be  filed 
within  20  days  after  service  of  the 
Notice; 

(ii)  That,  if  a  hearing  is  requested,  a 
request  for  a  hearing  must  be  filed 
within  20  days  after  service  of  the 
Notice; 

(iii)  ’That  if  a  hearing  is  requested, 
such  hearing  will  be  held  within  the 
judicial  district  in  which  the  liable 
institution  is  found,  or,  in  cases 
involving  more  than  one  liable 
institution,  within  a  judicial  district  in 
which  at  least  one  liable  institution  is 
found; 

(iv)  That,  unless  the  administrative 
law  judge  sets  a  different  date,  the 
hearing  will  commence  120  days  after 
service  of  the  Notice  of  Assessment  of 
Liability;  and 

(v)  That  failure  to  request  a  hearing 
shall  render  the  Notice  of  Assessment  a 
final  and  unappealable  order. 

S  308.168  Effective  date  of  and  payment 
under  an  order  to  pay. 

(a)  Unless  otherwise  provided  in  the 
Notice  of  Assessment  of  Liability, 
payment  of  the  assessment  shall  be  due 
on  or  before  the  21st  day  after  service  of 
the  Assessment  of  Liability,  under  the 
terms  of  the  schedule  for  payment  set 
forth  therein. 

(b)  All  payments  collected  shall  be 
paid  to  the  Corporation. 

(c)  Failure  to  request  a  hearing  as 
prescribed  herein  shall  render  the  order 
to  pay  final  and  unappealable. 

Subpart  P*-Rule8  and  Procedures 
Relating  to  the  Recovery  of  Attorney 
Fees  and  Other  Expenses 

§  308.169  Scope. 

This  subpart,  and  the  Equal  Access  to 
Justice  Act  (5  U.S.C.  504),  which  it 
implements,  apply  to  adversary 
adjudications  before  the  FDIC  The 
types  of  adjudication  covered  by  this 
subpart  are  those  listed  in  S  308.01  of  the 
Uniform  Rules.  The  Uniform  Rules  and 
subpart  B  of  the  Local  Rules  apply  to 
any  proceedings  to  recover  fees  and 
expenses  under  this  subpart. 

S  308.170  FHing,  content,  and  service  of 
documents. 

(a)  Time  to  file.  An  application  and 
any  other  pleading  or  document  related 
to  the  application  may  be  filed  with  the 
Executive  Secretary  whenever  the 
applicant  has  prevailed  in  the 
proceeding  or  in  a  discrete  significant 
substantive  portion  of  the  proceeding 
within  30  days  after  service  of  the  final 
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order  of  the  Board  of  Directors  in 
disposition  of  the  proceeding. 

(b)  Content.  The  application  and  <  ' 
related  documents  shall  conform  to  the 
requirements  of  §  308.10  of  the  Unifonr: 
Rules. 

(c)  Service.  The  application  and 
related  documents  shall  be  served  on  all 
parties  to  the  adversary  adjudication  in 
accordance  with  §  308.11  of  the  Uniform 
Rules,  except  that  statements  of  net 
worth  shall  be  served  only  on  counsel 
for  the  FDIC. 

(d)  Upon  receipt  of  an  application,  the 
Executive  Secretary  shall  refer  the 
matter  to  the  administrative  law  judge 
who  heard  the  underlying  adversary 
proceeding,  provided  that  if  the  original 
administrative  law  judge  is  unavailable, 
or  the  Executive  Secretary  determines, 
in  his  or  her  sole  discretion,  that  there  is 
cause  to  refer  the  matter  to  a  different 
administrative  law  judge,  the  matter 
shall  be  referred  to  a  different 
administrative  law  judge. 

§  308.171  Responses  to  application. 

(a)  By  FDIC.  (1)  Within  20  days  after 
service  of  an  application,  counsel  for  the 
FDIC  may  file  with  the  Executive 
Secretary  and  serve  on  all  parties  an 
answer  to  the  application.  Unless 
counsel  for  the  FDIC  requests  and  is 
granted  an  extension  of  time  for  filing  or 
files  a  statement  of  intent  to  negotiate 
under  §  308.179  of  this  subpart,  failure  to 
file  an  answer  within  the  ^day  period 
will  be  treated  as  a  consent  to  the 
award  requested. 

(2)  The  answer  shall  explain  in  detail 
any  objections  to  the  award  requested 
and  identify  the  facts  relied  on  in 
support  of  the  FDIC’s  position.  If  the 
answer  is  based  on  any  alleged  facts  not 
already  in  the  record  of  the  proceeding, 
the  answer  shall  include  either 
supporting  affidavits  or  a  request  for 
further  proceedings  under  §  308.180. 

(b)  Reply  to  answer.  The  applicant 
may  file  a  reply  if  the  FDIC  has 
addressed  in  its  answer  any  of  the 
following  issues:  that  the  position  of  the 
FDIC  was  substantially  justified,  that 
the  applicant  unduly  protracted  the 
proceedings,  or  that  special 
circumstances  make  an  award  unjust. 
The  reply  shall  be  filed  within  15  days 
after  service  of  the  answer.  If  the  reply 
is  based  on  any  alleged  facts  not 
already  in  the  record  of  the  proceeding, 
the  reply  shall  include  either  supporting 
affidavits  or  a  request  for  further 
proceedings  under  §  308.180. 

(c)  By  other  parties.  Any  party  to  the 
adversary  adjudication,  other  than  the 
applicant  and  the  FDIC,  may  file 
comments  on  an  apnlication  within  20 
days  after  service  of  the  application.  If 
the  applicant  is  entitled  to  file  a  reply  to 


the  FDIC's  answer  under  paragraph  (b) 
of  this  section,  another  party  may  file 
comments  on  the  answer  within  15  days 
after  service  of  the  answer.  A 
commenting  party  may  not  participate  in 
any  further  proceedings  on  the 
application  unless  the  administrative 
law  judge  determines  that  the  public 
interest  requires  such  participation  in 
order  to  permit  additional  exploration  of 
matters  raised  in  the  comments. 

(d)  Additional  response.  Additional 
filings  in  the  nature  of  pleadings  may  be 
submitted  only  by  leave  of  the 
administrative  law  judge. 

§308.172  Eligibility  of  applicants. 

(a)  General  rule.  To  be  eligible  for  an 
award  under  this  subpart,  an  applicant 
must  have  been  named  or  admitted  as  a 
party  to  the  proceeding.  In  addition,  the 
applicant  must  show  that  it  meets  all 
other  conditions  of  eligibility  set  out  in 
paragraph  (b)  of  this  section. 

(b)  Types  of  eligible  applicant.  The 
types  of  eligible  applicant  are: 

(1)  An  individual  with  a  net  worth  of 
not  more  than  $2,000,000  at  the  time  the 
adversary  adjudication  was  initiated;  or 

(2)  Any  owner  of  an  unincorporated 
business,  or  any  partnership, 
corporation,  associations,  unit  of  local 
government  or  organization,  the  net 
worth  of  which  did  not  exceed 
$7,000,000  and  which  did  not  have  more 
than  500  employees  at  the  time  the 
adversary  adjudication  was  initiated. 

(c)  Factors  to  be  considered.  In 
determining  the  types  of  eligible 
applicants: 

(1)  An  applicant  who  owns  an 
unincorporated  business  shall  be 
considered  as  an  “individual"  rather 
than  a  “sole  owner  of  an  unincorporated 
business”  if  the  issues  on  which  he  or 
she  prevails  are  related  to  personal 
interests  rather  than  to  business 
interests. 

(2)  An  applicant’s  net  worth  includes 
the  value  of  any  assets  disposed  of  for 
the  purpose  of  meeting  an  eligibility 
standard  and  excludes  the  value  of  any 
obligations  incurred  for  this  purpose. 
Transfers  of  assets  or  obligations 
incurred  for  less  than  reasonably 
eguivalent  value  will  be  presumed  to 
have  been  made  for  this  purpose. 

(3)  The  net  worth  of  a  banJc  shall  be 
established  by  the  net  worth  information 
reported  in  conformity  with  applicable 
instructions  and  guidelines  on  the 
bank’s  Consolidated  Report  of  Condition 
and  Income  filed  for  the  last  reporting 
date  before  the  initiation  of  the 
adversary  adjudication. 

(4)  The  employees  of  an  applicant 
include  all  those  persons  who  were 
regularly  providing  services  for 
remuneration  for  the  applicant,  under  its 


direction  and  control,  on  the  date  the 
adversary  adjudication  was  initiated. 
Part-time  employees  are  included  as 
though  they  were  full-time  employees. 

(5)  ’The  net  worth  and  number  of 
employees  of  the  applicant  and  all  of  its 
affiliates  shall  be  aggregated  to  ' 
determine  eligibility.  The  aggregated  net 
worth  shall  be  adjusted  if  necessary  to 
avoid  counting  the  net  worth  of  any 
entity  twice.  As  used  in  this  subpart, 
“affiliates”  are  individuals, 
corporations,  and  entities  that  directly 
or  indirectly  or  acting  through  one  or 
more  entities  control  a  majority  of  the 
voting  shares  of  the  applicant;  and 
corporations  and  entities  of  which  the 
applicant  directly  or  indirectly  owns  or 
controls  a  majority  of  the  voting  shares. 
The  Board  of  Directors  may,  however, 
on  the  recommendation  of  the 
administrative  law  judge,  or  otherwise, 
determine  that  such  aggregation  with 
regard  to  one  or  more  of  the  applicant’s 
affiliates  would  be  unjust  and  contrary 
to  the  purposes  of  this  subpart  in  light  of 
the  actual  relationship  between  the 
affiliated  entities.  In  such  a  case  the  net  , 
worth  and  employees  of  the  relevant 
affiliate  or  a^liates  will  not  be 
aggregated  with  those  of  the  applicant. 

In  addition,  the  Board  of  Directors  may 
determine  that  financial  relationships  of 
the  applicant  other  than  those  described 
in  this  paragraph  constitute  special 
circumstances  that  would  make  an 
award  unjust. 

(6)  An  applicant  that  participates  in  a 
proceeding  primarily  on  behalf  of  one  or 
more  other  persons  or  entities  that 
would  be  ineligible  is  not  itself  eligible 
for  an  award. 

§  308.173  Prevailing  party. 

(a)  General  rule.  An  eligible  applicant 
who,  following  an  adversary 
adjudication  has  gained  victory  on  the 
merits  in  the  proceeding  is  a  “prevailing 
party”.  An  eligible  applicant  may  be  a 
“prevailing  party”  if  a  settlement  of  the 
proceeding  was  effected  on  terms 
favorable  to  it  or  if  the  proceeding 
against  it  has  been  dismissed.  In 
appropriate  situations  an  applicant  may 
also  have  prevailed  if  the  outcome  of  the 
proceeding  has  substantially  vindicated 
the  applicant’s  position  on  the 
significant  substantive  matters  at  issue, 
even  though  the  applicant  has  not 
totally  avoided  adverse  final  action. 

(b)  Segregation  of  costs.  When  a 
proceeding  has  presented  a  number  of 
discrete  substantive  issues,  an  applicant 
may  have  prevailed  even  though  all  the 
issues  were  not  resolved  in  its  favor.  If 
such  an  applicant  is  deemed  to  have 
prevailed,  any  award  shall  be  based  on 
the  fees  and  expenses  incurred  in 
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connection  with  the  discrete  significant 
'  substantive  issue  or  issues  on  which  the 
applicant’s  position  has  been  upheld.  If 
such  segregation  of  costs  is  not 
practicable,  the  award  may  be  based  on 
a  fair  proration  of  those  fees  and 
expenses  incurred  in  the  entire 
proceeding  which  would  be  recoverable 
under  $  308.175  if  proration  were  not 
performed,  whether  separate  or  prorated 
treatment  is  appropriate,  and  the 
appropriate  proration  percentage,  shall 
be  determined  on  the  facts  of  the 
particular  case.  Attention  shall  be  given 
to  the  signiHcance  and  nature  of  the 
respective  issues  and  their  separability 
and  interrelationship. 

§  306.174  Standards  for  awards. 

A  prevailing  applicant  may  receive  an 
award  for  fees  and  expenses  unless  the 
position  of  the  FDIC  during  the 
proceeding  was  substantially  justified  or 
special  circumstances  make  the  award 
unjust.  An  award  will  be  reduced  or 
denied  if  the  applicant  has  unduly  or 
unreasonably  protracted  the 
proceedings.  Awards  for  fees  and 
expenses  incurred  before  the  date  on 
which  the  adversary  adjudication  was 
initiated  are  allowable  if  their 
Incurrence  was  necessary  to  prepare  for 
the  proceeding. 

f  308.175  Measure  of  awards. 

[a)  General  rule.  Awards  will  be 
based  on  rates  customarily  charged  by 
persons  engaged  in  the  business  of 
acting  as  attorneys,  agents,  and  expert 
witnesses,  even  if  the  services  were 
made  available  without  charge  or  at  a 
reduced  rate,  provided  that  no  award 
under  this  subpart  for  the  fee  of  an 
attorney  or  agent  may  exceed  $75  per 
hour.  No  award  to  compensate  an  expert 
witness  may  exceed  the  highest  rate  at 
which  the  FDIC  pays  expert  witnesses. 
An  award  may  include  the  reasonable 
expenses  of  the  attorney,  agent,  or 
expert  witness  as  a  separate  item,  if  the 
attorney,  €igent,  or  expert  witness 
ordinarily  charges  clients  separately  for 
such  expenses. 

(b)  Determination  of  reasonableness 
of  fees.  In  determining  the 
reasonableness  of  the  fee  sought  for  an 
attorney,  agent,  or  expert  witness,  the 
administrative  law  judge  shall  consider 
the  following: 

(1)  If  the  attorney,  agent,  or  expert 
witness  is  in  private  practice,  his  or  her 
customary  fee  for  like  services,  or.  if  he 
or  she  is  an  employee  of  the  applicant, 
the  fully  allocated  cost  of  the  services; 

(2)  The  prevailing  rate  for  similar 
services  in  the  community  in  which  the 
attorney,  agent,  or  expert  witness 
ordinarily  performs  services; 


(3)  The  time  actually  spent  in  the 
representation  of  the  applicant; 

(4)  The  time  reasonably  spent  in  light 
of  the  difficulty  or  complexity  of  the 
issues  in  the  proceeding;  and 

(5)  Such  other  factors  as  may  bear  on 
the  value  of  the  services  provided. 

(c)  Awards  for  studies.  The 
reasonable  cost  of  any  study,  analysis, 
test  project  or  similar  matter  prepared 
on  behalf  of  an  applicant  may  be 
awarded  to  the  extent  that  the  charge 
for  the  service  does  not  exceed  the 
prevailing  rate  payable  for  similar 
services,  and  the  study  or  other  matter 
was  necessary  for  preparation  of  the 
applicant’s  case  and  not  otherwise 
required  by  law  or  sound  business  or 
financial  practice. 

§  308.176  Application  for  awards. 

(a)  Contents.  An  application  for  an 
award  of  fees  and  expenses  under  this 
subpart  shall  contain: 

(1)  The  name  of  the  applicant  and  an 
identification  of  the  proceeding; 

(2)  A  showing  that  the  applicant  has 
prevailed,  and  an  identification  of  each 
issue  with  regard  to  which  the  applicant 
believes  that  the  position  of  the  FDIC  in 
the  proceeding  was  not  substantially 
justified; 

(3)  A  statement  of  the  amount  of  fees 
and  expenses  for  which  an  award  is 
sought; 

(4)  If  the  applicant  is  not  an 
individual,  a  statement  of  the  number  of 
its  employees  on  the  date  the  proceeding 
was  initiated; 

(5)  A  description  of  any  aSTiliated 
individuals  or  entities,  as  defined  in 

S  308.172(c)(5),  or  a  statement  that  none 
exist; 

(8)  A  declaration  that  the  applicant, 
together  with  any  afiiliates.  had  a  net 
worth  not  more  than  the  ceiling 
established  for  it  by  S  308.172(b)  as  of 
the  date  the  proceeding  was  initiated; 
and 

(7)  Any  other  matters  that  the 
applicant  wishes  the  FDIC  to  consider  in 
determining  whether  and  in  what 
amount  an  award  should  be  made. 

(b)  Verification.  The  application  shall 
be  signed  by  the  applicant  or  an 
authorized  officer  or  attorney  of  the 
applicant.  It  shall  also  contain  or  be 
accompanied  by  a  written  verification 
under  oath  or  imder  penalty  of  perjury 
that  the  information  provided  in  the 
application  and  supporting  documents  is 
true  and  correct. 

§  308.177  Statement  of  net  worth. 

(a)  General  rule.  A  statement  of  net 
worth  must  be  filed  with  the  application 
for  an  award  of  fees.  The  statement 
shall  reflect  the  net  worth  of  the 
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applicant  and  afi  affiliates  of  the 
applicant 

(b)  Contents.  (1)  The  statement  of  net 
worth  may  be  in  any  form  convenient  to 
the  applicant  which  fully  discloses  all 
the  assets  and  liabilities  of  thS  applicant 
and  all  the  assets  and  liabilities  of  its 
affiliates,  as  of  the  time  of  the  initiation 
of  the  adversary  adjudication. 

Unaudited  financial  statements  are 
acceptable  unless  the  admipistrative 
law  judge  or  the  Board  of  Directors  ^ 
otherwise  requires.  Financial  statements 
or  reports  to  a  Federal  or  state  agency,, 
prepared  before  the  initiation  of  the 
adversary  adjudication  for  other 
purposes,  and  accurate  as  of  a  date  not 
more  than  three  months  prior  to  the 
initiation  of  the  proceeding,  are 
acceptable  in  establishing  net  worth  as 
of  the  time  of  the  initiation  of  the 
proceeding,  unless  the  administrative 
law  judge  or  the  Board  of  Directors 
otherwise  requires. 

(2)  In  the  case  of  applicants  or 
affiliates  that  are  not  banks,  net  worth 
shall  be  considered  for  the  purposes  of 
this  subpart  to  be  the  excess  of  total 
assets  over  total  liabilities,  as  of  the 
date  the  imderlying  proceeding  was 
initiated,  except  as  adjusted  under 

S  308.172(c)(2).  Assets  and  liabilities  of 
individuals  shall  include  tliose 
beneficially  owned  within  the  meaning 
of  the  FDIC’s  rules  and  regulations. 

(3)  If  the  applicant  or  any  of  its 
affiliates  is  a  bank,  the  portion  of  the 
statement  of  net  worth  which  relates  to 
the  bank  shall  consist  of  a  copy  of  the 
bank’s  last  Consolidated  Report  of 
Condition  and  Income  filed  before  the 
initiation  of  the  adversary  adjudication. 
In  all  cases  the  administrative  law  judge 
or  the  Board  of  Directors  may  call  for 
additional  information  needed  to 
establish  the  applicant’s  net  worth  as  of 
the  initiation  of  the  proceeding.  Except 
as  adjusted  by  additional  information 
that  was  called  for  under  the  preceding 
sentence,  net  worth  shall  be  considered 
for  the  purposes  of  this  subpart  to  be  the 
total  equity  capital  (or,  in  the  case  of 
mutual  savings  banks,  the  total  surplus 
accounts)  as  reported,  in  conformity 
with  applicable  instructions  and 
guidelines,  on  the  bank’s  Consolidated 
Report  of  Condition  and  Income  filed  for 
the  last  reporting  date  before  the 
initiation  of  the  proceeding. 

(c)  Statement  confidential.  Unless 
otherwise  ordered  by  the  Board  of 
Directors  or  required  by  law,  the 
statement  of  net  worth  shall  be  for  the 
confidential  use  of  counsel  for  the  FDIC, 
the  Board  of  Directors,  and  the 
administrative  law  judge. 
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$308,178  Statsiwent  of  fees  and 
expenses. 

The  a^piicatioD  shall  be  aeconpanied 
by  a  statement  felly  doounenting  the 
fees  and  expoises  fiw  which  an  award  is 
sou^t  A  separate  itemized  statement 
shall  be  sub^tted  for  each  professional 
firm  or  individual  whc»e  services  are 
covered  by  the  apidication.  ^wing  the 
hours  q>eBt  in  wo^  in  coonectioa  with 
the  proceeding  by  each  mdividuaU  a 
description  of  the  specific  services 
performed,  the  rate  at  which  each  fee 
has  been  competed,  any  eiqienses  for 
which  reimbursement  is  sought,  the  total 
amount  claimed,  and  the  tot^  amount 
paid  or  payable  by  the  applicant  or  by 
any  other  person  or  enti^  for  the 
services  performed.  The  administrative 
law  judge  or  die  Board  of  Directors  may 
require  die  applicant  to  provide 
vouchers,  receipts,  or  other 
substanti  ition  fev  any  expenses 
claimed. 

f3(M.179  Settlsinent  Rsgotiallons. 

If  coonsel  for  the  FDiC  and  the 
applicant  beheve  diat  die  issues  in  a  fee 
application  can  be  setded.  they  may 
joindy  file  with  the  Execstive  Secretary 
a  statement  of  their  intent  to  negotiate  a 
settlement.  The  filing  of  this  statement 
shaB  extend  the  time  for  filing  an 
answer  under  $  308.171  for  an  additional 
20  days,  and  further  extensions  may  be 
granted  by  the  administrative  law  judge 
upon  the  joint  request  of  counsel  for  the 
FDIC  and  the  applicant. 

$3081180  Fufttwr  procsodfngs. 

(aj  General  nth.  Ordinarily,  die 
determination  of  a  recommended  award 
will  be  made  by  die  administrative  law 
judge  on  the  basis  of  the  written  record. 
However,  on  request  of  either  the 
applicant  or  die  FIBC,  or  on  his  or  h^ 
own  initiative,  the  administrative  law 


judge  may  order  fiirdier  proceedings 
such  as  an  infmrmal  cooferenee,  oral 
argument,  additional  written 
submisaiotts,  or  an  evidentiary  hearing. 
Such  further  piroceedin^  will  be  held 
only  when  necessary  fv  full  and  fair 
resolution  of  the  issues  arising  from  the 
application  and  will  be  conducted 
promptly  and  expeditiously. 

(b)  Request  for  further  furoceedags.  A 
request  for  further  proceedings  under 
this  section  shall  specifically  identify 
the  informatkm  sou^t  or  the  issues  in 
dispute  and  shall  eiqilain  why 
additional  proceedings  are  necessary. 

(c)  Hearing.  Ordinarily,  the 
administrative  law  judge  shall  hc^  an 
oral  evidentiary  bearing  only  on 
disputed  issues  of  material  fact  which 
cannot  be  adequately  resolved  through 
written  submissions. 

$  308.181  Racotnmsndad  decision. 

The  administrative  law  judge  shall  file 
with  the  Executive  Secretary  a 
recommended  decision  on  the  fee 
application  not  later  than  90  days  after 
the  filing  of  the  applkatioa  or  30  days 
after  the  conchisioo  of  the  hearing, 
whichever  is  later.  The  recoaunended 
decision  shall  include  written  pn^iosed 
findings  and  conclusions  on  the 
applicant's  eligibility  and  its  status  as  a 
prevailing  party  and  an  explanation  of 
the  reasons  for  any  difference  between 
the  amount  requested  ami  the  amount  of 
the  recommended  award.  The 
recommended  decision  shall  also 
include,  if  at  issue,  proposed  findings  on 
whether  the  FDIC’s  position  was 
substantially  justified,  whether  the 
applicant  unduly  protracted  the 
proceedings,  or  whether  special 
circumstances  make  an  award  unjust. 
The  administrative  law  judge  shaB  file 
the  record  of  the  proceeding  on  the  fee 
application  and,  at  the  same  time,  serve 


upon  eadt  party  a  copy  of  die 
recommended  dectsi^  findings, 
conclusions,  and  proposed 

$  308.182  Board  of  Dfrsctors  aettooL 

(a)  Ekeeptioas  to  recommended 
decision.  Witlun  20  days  after  service  of 
the  recoDunended  decision,  findings, 
conclusions,  and  proposed  order,  the 
applicant  or  counsel  for  the  FDIC  may 
file  with  the  Executive  Secretary  vmtten 
exceptions  thereto.  A  supporting  brief 
may  also  be  filed. 

(b)  Decision  of  Board  of  Directors. 

The  Board  of  Directors  shall  render  its 
decision  within  60  days  after  the  matter 
is  submitted  to  it  by  the  Executive 
Secretary.  The  Executive  Secretary  shall 
furnish  copies  of  tile  decision  and  orfer 
of  the  Board  of  Directors  to  the  parties, 
judicial  review  of  the  decision  and  order 
may  be  obtained  as  provided  m  5  U3£. 
504(cK2). 

$308,183  Payment  of  awards. 

An  applicant  seeking  payment  of  an 
award  made  by  the  Board  (^Directors 
shall  submit  to  die  Executive  Secretary 
a  statement  that  the  applicant  will  not 
seek  judicial  review  of  the  decision  and 
order  or  that  the  time  for  seekmg  further 
review  has  passed  and  no  farther  review 
has  been  sought.  The  TOIC  wiH  pay  die 
amount  awarded  within  30  days  afier 
receiving  the  af^ilicant’s  statement, 
unless  judicial  review  of  the  award  or  of 
the  underiying  decision  of  the  adversary 
adjudication  has  been  sought  by  the 
applicant  or  any  other  party  to  the 
proceeding. 

By  order  of  the  Board  of  Directors.  Dated  at 
Washington.  DC.  this  3Qth  day  of  {uly.  1991. 
Federal  Deposit  Insunnce  Corporatum. 
Robert  R  FoUsaaB. 

Deputy  Executive  Setaretory. 

[FR  Doc.  91-18780  Rled  8-8-81;  8:4S  an) 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

15  CFR  Part  2301 
[Docket  No.  91-0635>1135] 

Public  Telecommunications  Facilities 
Program  (PTFP);  Policy  Statement 

AGENCY:  National  Teleconununications 
and  Information  Administration  (NTIA), 
Commerce. 

action:  Proposal  to  issue  further 
statement  of  Program  Policy  relating  to 
the  Public  Telecommimications 
Facilities  Program  and  request  for  public 
comments  thereon. 

summary:  The  National 
Telecommunications  and  Information 
Administration  (NTIA)  proposed  to 
issue  a  Further  Statement  of  Program 
Policy  relating  to  the  Public 
Telecommunications  Facilities  Program 
(PTFP).  The  Further  Statement  of 
Program  Policy  will  provide  guidance  for 
PTFP  grant  applicants  on  fimding 
considerations  relating  to  three  project 
categories:  educational  and  instructional 
projects;  projects  to  expand 
nonbroadcast  services;  and  local 
matching  funds  requirements  for 
broadcast  improvement  or  augmentation 
projects.  The  proposed  Statement  will 
assist  potential  grant  applicants  in 
determining  whether  to  apply  fe»r  PTFP 
funds  for  specific  projects  within  these 
categories  and  will  respond  on  a 
uniform  basis  to  frequently  arising 
questions  respecting  the 
competitiveness  of  certain  applications. 
The  proposed  Statement  further  is 
intended  to  encourage  the  sidimission  of 
applications  seeking  to  fuller  public 
education  efforts  through  use  of 
telecommunications. 

NTIA  requests  public  comment  on  this 
proposed  Further  Statement  of  Program 
Policy. 

In  a  separate  Notice  of  Proposed 
Rulemaking,  NTIA  further  proposes  to 
clarify  and/or  to  revise  the  rules 
governing  the  administration  of  the 
PTFP  (15  GFR  part  2301].  That  Proposed 
Rulemaking  is  issued  as  a  separate 
document  in  this  issue  of  the  Federal 
Register. 

DATES:  Comments  must  be  submitted  on 
or  before  September  9, 1991. 

ADDRESSES:  Persons  interested  in 
commenting  on  the  proposed  Statement 
of  Program  Policy  must  send  three 
copies  of  any  comments  to:  OfHce  of  the 
Chief  Counsel,  NTIA/DOC,  14th  Street 
and  Constitution  Avenue  NW.,  room  H- 
4713,  Washington.  DC  20230,  Attention: 
Brian  E.  Harris. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  R.  Connors,  Director,  Public 
Telecommunications  Facilities  Program, 
NTIA/DOC,  14th  Street  and 
Constitution  Avenue  NW.,  room  K-4^. 
Washington.  DC  20230;  telephone:  (202) 
377-1835. 

SUPPLEMENTARY  INFORMATION: 

Further  Statement  of  Program  Peficy 

The  National  Telecommunications 
and  Information  Administration,  (NTIA), 
U.S.  Department  of  Commerce,  is 
charged  with  administration  of  the 
Public  Telecommunications  Facilities 
Program  (PTFP).*  In  order  to  assist 
potential  PTFP  grant  applicants  to 
evaluate  the  potential  for  obtaining 
PTFP  grant  funding  for  certain  prefects, 
NTIA  summarizes  below  its 
programmatic  concerns  and  the  legal 
considerations  affecting  funding  of  diree 
types  of  project  proposals,  ie., 

(1)  Educational  and  instructional 
projects; 

(2)  Projects  to  expand  or  improve 
nonbroadcast  services;  and 

(3)  Broadcast  improvement  and 
augmentation  projects.  NTIA 
encourages  public  comment  upon  the 
various  issues  that  it  identifies  as 
pertinent  to  these  projects  and 
particularly  seeks  assistance  in 
evaluating  the  rapidly  evolving  needs  of 
the  public  for  federally-assisted 
telecommunications  projects. 

Educational  and  Instructional  Projects 

Intmduction 

PnUic  education  is  an  important 
element  in  any  country’s  competitive 
arsenal,  and  the  United  States  has  come 
to  recognize  that  a  well-educated  work 
force  is  a  necessity  if  it  wishes  to 
maintain  its  hi^  standard  of  living.  In 
its  administration  of  the  PTFP,  NTIA  has 
always  sought  to  support  educational 
projects,  through  its  broad-based 
assistance  for  public  broadcasting 
services  and  by  funding  of  nonbroadcast 
projects  offering  specific  educational  or 
instructional  benefits. 

NTIA  would  Kke  to  encourage  the 
submission  of  more  applications 
focusing  on  educational  objectives,  and 
believes  that  it  has  sufHcient  latitude 
within  its  current  legislative  and 
regulatory  mandate  to  fund  a  wide  range 
of  both  broadcast  and  nonbroadcast 
projects  of  this  nature.  NTIA  already 
has  a  funding  category  called  Special 
Applications.  [Rules  2301.-Appendbt} 
This  category  is  related  to,  but  apart 


‘  47  U.S.C  390-393,  397.  The  CommimicatiaiM  Act 
of  1934,  ai  amended  (1988).  Unless  otherwis*  Doled 
all  statutory  cites  are  to  Title  47  of  the  Unilad  Slaiss 
Code.  PTFP  rules  are  at  15  CFR  part  2301  (ISS^ 
[Hereinafter  Rules  2301.] 


from,  the  PTFP  funding  priorities;  only 
broadcast  applications  are  placed  into 
the  formal  priority  structure.  Important 
educational  and  instructional  projects — 
whether  broadcast  or  nonbroadcast — 
can  be  given  preferential  consideration, 
in  the  Administrator's  discretion,  within 
this  category. 

NTIA,  therefore,  seeks  in  this  policy 
statement  to  identify  factors  that  should 
be  relevant  in  exercising  its  discretion  to 
fund  educational  projects.  NTIA 
welcomes  comments  on  the  general 
topic  of  how  it  might  most  productively 
expend  its  resources  to  assist  the  nation 
in  achieving  its  educational  objectives 
and  specifically  on  whether  there  are 
factors  beyond  those  it  has  identiHed 
that  should  be  considered. 

Background 

NTIA  is  authorized  to  use  PTFP  funds 
to  support  the  purchase  of 
telecommunications  equipment  to  be 
used  by  public  telecommunications 
entities  to  provide  educational 
programming  to  the  public.  [Sections 
390-393,  397]  NTIA  has  exercised  that 
authority  to  fund  educational  projects 
using  both  broadcast  and  nonbroadcast 
technologies. 

In  the  field  of  broadcast  instruction, 
PTFP  funds  are  consistently  made 
available  to  noncommercial  television 
and  radio  stations,  the  former  of  which 
are  generally  stations  affiliated  with  the 
Public  l^oadcasting  Services  (PBS). 
Typically,  such  PTFP  grants  have  been 
awarded  to  local  public  broadcast 
stations  providing  educational  services 
as  part  of  their  programming  day.  In 
some  cases,  those  services  are  directed 
to  the  school  population,  sometimes  to 
the  public  at  large. 

With  respect  to  nonbroadcast 
instruction,  NTIA  has  awarded  grants  to 
support  the  activation  and  extension  of 
satdlite  networks  to  distribute 
instructional  programming  to  a  large 
geographical  area,  often  nationwide. 

The  networks  so  funded  have  usually 
been  composed  of  entities  at  the  college 
or  university  level  and  have  offered 
coursework  in  advanced  fields,  such  as 
engineering,  science,  math,  agricultural 
science  and  management. 

NTIA  also  has  awarded  grants  to 
ncmbroadcast  projects  to  establish  local 
instructional  television  networks.  The 
technology  involved  usually  has  been 
microwave,  utilized  as  Instructional 
Television  Fixed  Service  (ITFS]  systems. 
The  entities  funded  have  included 
regional  school  systems,  state 
teleconunonications  organizations, 
vocational  schools,  and  colleges  and 
universities.  Such  systems  offer  many 
channris  of  instruction  and  usually 
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reflect  the  educational  concerns  of  a 
community  or  relatively  small  regim. 
Both  satellite  networks  and  ITFS  system 
transmissions  are  usually  one-way 
video  with  a  two-way.  telephone  line 
audio  interconnection  for  question-and- 
answer  periods. 

As  summarized  above.  PTFP's  own 
grant  history  illustrates  that  education 
may  be  brought  to  citizens  in  many 
ways.  Of  greatest  current  interest  to 
NTIA  is  the  concept  of  “distance 
learning”,  which  NTIA  interprets  to 
mean  the  use  of  telecommunications  to 
make  instruction  available  to  students 
at  locations  apart  from  the  teacher. 

Funding  Considerations 

To  further  its  statutory  mandate  to 
advance  educational  goals  [sections 
390(2).  397(14)].  NTIA  believes  it  is 
timely  to  reemphasize  that  education  is 
a  signiHcant  PTTP  program  purpose 
within  the  meaning  of  its  existing  Rules 
and  to  amplify  how  the  existing  Funding 
Criteria  set  forth  therein  may  be  applied 
to  such  project  proposals  (Rules  2301.2, 
.13-.14] 

Public  Availability 

In  seeking  to  define  its  role  in 
providing  funding  support,  NTIA  is 
attentive  to  certain  threshold 
considerations.  The  first  is  the 
requirement,  arising  from  PTFP’s 
authorizing  statute,  that  NTIA  look  only 
to  projects  offering  instruction  “to  the 
public"  (sections  392(a)(1),  397(12)]. 
Thus,  NIIA  would  exclude  from  its 
purview  televised  coursework  that  is 
both  produced  and  received  within  the 
confines  of  either  a  school  building  or  a 
single  campus.  In  contrast,  a  distance 
learning  project  such  as  a 
communications  satellite  network  offers 
students  expert  instruction  in  an 
advanced  subject  while  they  remain 
hundreds  or  thousands  of  miles  from  the 
instructor. 

Technology 

Secondly,  as  indicated  above,  NTlA's 
experience  is  that  education  can  be 
provided  effectively  to  distant  students 
through  both  broadcast  and 
nonbroadcast  technologies,  and  its  own 
legislative  authority  allows  funding  of 
projects  within  both  categories  (section 
390(1)].  Accordingly,  NTIA  believes  that 
it  should  not  automatically  favor  one 
technology  over  another  with  respect  to 
educational  project  applications,  but 
rather  should  consider  the  services  to  be 
rendered  and  the  efficiency  of  the 
technology  proposed. 

Project  Purposes 

Given  the  extraordinary  diversity 
within  the  field,  NTIA  suggests  that  a 


project  will  be  considered  more  highly 
competitive  for  funding  if  it  promises  to 
accomfdish  one  w  more  of  the  following: 

•  Reach  a  large  number  of  ]}otentiaI 
students,  especially  those  in  remote 
isolated  areas; 

•  Reach  students  who  clearly  would 
never  receive  the  coursework  offered 
without  the  project; 

•  Readi  a  high  number  of  potential 
beneficiaries  (an  example  might  be  a 
project  resulting  in  the  activation  of  a 
series  of  satellite  transmit  earth  stations 
[uplinks]  to  form  the  nucleus  of  a  far- 
ranging  course  distribution  system); 

•  Meet  some  special  need;  e.g..  a  state 
mandate  to  raise  substantially  ^e 
educational  achievement  level  of  all 
students,  including  those  in  isolated 
areas;  and 

•  Assisting  the  nation’s  international 
competitiveness. 

NTIA  also  regards  as  particiilarly 
relevant  the  participation  of  minorities 
and  women  in  providing  instructional 
programming  or  in  receiving  it  [Sections 
390(2).  393(b)(3)] 

The  suggested  factors  are  not  rigid 
criteria,  nor  do  they  supplant  the 
existing  funding  criteria  and  priorities. 
[Sections  3g0(l)-(3),  393(b).  Rules 
2301.13-.14,  Appendix]  Like  all 
applications,  educational/ distance 
learning  applications  will  continue  to  be 
evaluated  on  a  case-by-case  basis,  and 
other  factors  might  raise  the 
competitiveness  of  any  given 
application. 

Further,  NTIA  has  not  made 
prejudgments  about  a  variety  of  other 
issues  that  educators  themselves  might 
view  as  important  to  judging  the  merits 
of  a  particular  proposal.  It  welcomes 
conunent  on  issues  such  as  whether  one¬ 
way  video  broadcasting,  without  the 
possibility  of  student  feedback,  should 
be  considered  comparable  to  more 
sophisticated  two-way  educational 
systems.  Similarly,  does  a  course  have 
to  be  “live”  to  count  as  effective 
distance  learning?  Is  there  a  “reach 
threshold" — that  is,  a  number  of 
students  who  realistically  vtrill  receive 
programming — below  which  NTIA 
should  not  consider  a  project 
application  for  fimding?  Should  NTIA 
reassess  what  sort  of  equipment  it  will 
consider  eligible  for  funding  in 
educational  projects?  These,  and  other 
questions,  will  occur  to  those  who 
address  this  subject. 

Improvement  of  Nonbroadcast 
Telecommunications  Services.  Every 
year  NTIA  receives  applications  that 
raise  the  question  of  whether  the 
applicant  is  proposing  an  improvement 
of  an  already  operating  nonbroadcast 
facility  and,  thus,  whe&ier  the  project  is 
eligible  for  PTFP  funds  pursuant  to 


statutory  guidelines.  (Section  393(b)(1)- 
(2)]  In  contrast  to  the  authority  granted 
to  fimd  improvements  of  broadcast 
projects,  (sections  390(3).  393(b)(4)]  the 
statute  limits  funding  on  nonbroadcast 
projects  to  those  designed  for  the 
ptrovision  of  new  telecommunications 
facilities  to  extend  service  to  areas 
currently  not  receiving  public 
telecommunications  services  [or]  the 
expansion  of  the  service  areas  of 
existing  public  telecommunications 
entities.  (Section  393(b)(l)-(2)]  NTIA  has 
always  interpreted  the  phrases  “extend 
service  to  areas”  and  “expansion  of  the 
service  areas”  to  mean  an  enlargement 
of  geographic  scope  or  a  targeting  of  a 
new  and  distinct  audience. 
Nonbroadcast  applications  submitted  by 
operating  entities  that  do  not  expand  the 
geographic  scope  or  target  a  new  and 
distinct  audience  have  been  ineligible 
for  funding.  However,  there  are  other 
complexities  presented  in  applying  the 
statutory  text  to  specific  circumstances. 
NTIA  has  identified  six  further  issues 
that  frequently  arise,  and  on  which 
public  comment  would  be  helpful  to 
NTIA’s  analysis. 

1.  Issue  One:  To  what  extent  do  an 
applicant's  pre-existing  activities  affect 
the  eligibility  of  a  nonbroadcast 
application?  Some  PTFP  nonbroadcast 
applicants  have  had  some  previous 
telecommunications  experience.  For 
example,  many  colleges  have  a  small 
studio  for  producing  instructional 
materials,  or  a  satellite  downlink,  for  on- 
campus  distribution  of  programming. 
Shoulcf  the  possession  of  such  facilities 
disqualify  an  applicant  from  obtaining 
PTFP  funds  for  the  establishment  of  a 
new  nonbroadcast  entity  on  the  grounds 
that  the  new  activity  is  solely  an 
“improvement"  outside  the  scope  of 
NTIA's  funding  authority? 

Of  relevance  here  is  the  Act’s  formal 
definition  of  a  “noncommercial 
telecommunications  entity"  (section 
397(97)];  i.e.,  an  mganization  which 
disseminates  audio  or  video 
noncommercial  educational, 
instructional  or  cultural  programming  to 
the  public  by  nonbroadcast  means,  such 
as  coaxial  cable,  optical  fiber,  satellite, 
microwave,  or  ITFS  transmission.  NTIA 
suggests,  therefore,  that  a  vital  factor  in 
determining  whether  an  applicant  is  an 
already-operating  nonbroadcast  entity  is 
its  ability  to  distribute  programming  to 
the  public. 

NTIA  considers  the  distribution  of 
programming  when  cmifined  to  either  a 
sin^e  building  or  a  single  campus  to  be 
“closed  circuit”  transmissions  and  not 
dissemination  of  programming  to  the 
public.  Thus,  an  organization  that 
possesses  only  a  satellite  downlink,  or 
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that  produces  instructional  programs  not 
disseminated  to  the  public,  is  not  a 
noncommercial  telecommunications 
entity  as  PTFP  uses  the  term.  Its  PTFP 
application  for  nonbroadcast 
equipment — assuming  that  the 
equipment  would  be  used  to  establish  a 
public  nonbroadcast  service — would 
therefore  be  eligible  for  consideration 
for  PTFP  funding. 

2.  Issue  Two;  In  establishing  a  new 
nonbroadcast  telecommunications 
entity,  may  an  applicant  use  PTFP  funds 
to  acquire  origination  (production) 
equipment  to  replace  old  or  non¬ 
standard  equipment  owned  by  the 
applicant?  Sometimes  colleges  or 
universities  have  studio  equipment  not 
used  for  public  telecommunications,  as 
that  term  is  discussed  in  Issue  One, 
above.  The  existing  equipment  may 
consist  only  of  consumer-  or  industrial- 
level  quality.  Occasionally,  it  is  of 
broadcast-level  quality,  but  obviously 
obsolete  and  fit  only  for  closed-circuit 
purposes. 

NTIA  insists  that  all  equipment 
acquired  with  PTFP  funds  be  of 
professional  broadcast  quality.  It  does 
so  to  ensure  that  the  equipment  will 
provide  a  high  quality,  reliable  service 
to  the  public.  NTTA  also  wants  to  be 
assured  that  the  equipment  purchased 
will  hold  up  for  the  full  period  of  Federal 
interest  in  it. 

Under  these  circumstances,  NTIA 
believes  that  it  is  appropriate  for  PTFP 
to  fund  new  production  equipment  to 
replace  substandard  equipment  as  part 
of  a  project  to  establish  a  new 
nonbroadcast  entity.  NTIA  also  supports 
the  purchase  of  new  production 
equipment  to  complement  existing 
equipment — even  if  the  latter  is  of 
broadcast  quality — if  the  result  would 
be  to  bring  the  applicant’s  production 
capability  to  the  minimum  recognized 
standard  for  broadcast  operations. 

3.  Issue  Three:  Must  a  nonbroadcast 
telecommunications  entity  have  studio 
production  capability?  Some  PTFP 
applicants  request  funds  to  establish  a 
production  studio  for  use  with  an 
already-operating  nonbroadcast 
dissemination  facility.  NTIA  suggests 
that  a  nonbroadcast  telecommunications 
entity  can  acquire  and  distribute 
programming  without  the  use  of  studio 
production  equipment  and  thus  studio 
production  capability  is  not  necessary 
for  the  operation  of  a  nonbroadcast 
entity.  While  production  equipment 
admittedly  would  strengthen  the  entity’s 
service,  a  request  to  acquire  production 
equipment  in  these  circumstances  would 
appear  to  be  an  improvement  and 
therefore  not  eligible  for  PTFP  funds. 

4.  Issue  Four.  In  a  service  expansion 
project,  should  the  applicant  be 


permitted  to  use  PTFP  funds  to  acquire 
origination  (production]  equipment  if  it 
is  to  replace  leased,  borrowed,  or 
inferior  equipment?  Periodically,  an 
already  operating  nonbroadcast  entity 
proposes  to  expand  its  existing  service 
area  and  includes  in  its  PTFP 
application  a  request  for  funds  to 
replace  existing  production  equipment. 

With  respect  to  already  operating 
nonbroadcast  entities,  N’TIA  suggests 
that  this  purchase  would  represent  an 
improvement  in  the  applicant’s 
capabilities.  Therefore,  the  portion  of 
the  application  involving  production 
equipment  would  not  be  eligible  for 
PTTP  funding.  The  application  could  be 
accepted  for  consideration,  but  the  only 
equipment  eligible  for  funding  would  be 
that  required  for  expansion  of  the 
service  area,  primarily  dissemination 
and  interconnection  equipment. 

NTIA  believes  that  applications  for 
funds  to  acquire  new  production 
equipment  rather  than  relying  on  leased 
or  borrowed  equipment,  should  also  be 
denied.  Customarily,  applicants  in  these 
situations  point  out  that  they  do  not 
currently  own  any  production  equipment 
and  characterize  this  part  of  the  project 
as  the  "establishment”  or  as  the 
“completion  of  construction”  of  their 
nonbroadcast  facility.  As  noted  in  the 
preceding  section,  NTIA  believes  that  a 
nonbroadcast  entity  does  not  require  a 
local  production  facility  in  order  to 
provide  service  to  the  public.  Therefore, 
an  applicant  already  disseminating 
nonbroadcast  services  to  the  public  is 
not  eligible  to  improve  its  facility  by 
constructing  a  production  studio  with 
the  use  of  PTFP  funds. 

5.  Issue  Five:  What  is  the  effect  of  an 
applicant’s  activating  a  nonbroadcast 
facility  between  the  closing  date  and  the 
award  date,  or  the  effect  of  such  action 
on  the  reactivation  of  a  deferred 
application?  Applicants  have  submitted 
proposals  which  indicate  that  a 
substantial  portion  of  the  proposed 
nonbroadcast  project  will  be  activated 
after  the  closing  date  (when  the 
application  is  due  at  NTIA],  but  before 
the  award  period  start  date.  The  latter  is 
the  date  on  which  the  project  period 
begins,  generally  eight  or  nine  months 
after  the  closing  date.  NTIA  has 
determined  that  the  legal  nature  of  a 
nonbroadcast  application  does  not 
change  when,  affer  the  closing  date,  the 
applicant  acquires  equipment  ffom  the 
proposed  equipment  list  and  begins 
project  operations.  In  such  an  instance, 
the  application  continues  to  be  eligible 
during  the  grant  cycle  for  which  it  is 
submitted. 

The  activation  of  a  proposed 
nonbroadcast  facility,  however, 
represents  a  substantial  change  in  the 


applicant’s  circumstances.  Activation  of 
the  facility  creates  a  “public 
telecommunications  entity”,  and 
subsequent  applications  would  be 
eligible  for  funding  only  if  the  project  is 
an  “expansion”  of  service  area  as 
outlined  above.  In  the  event  the  original 
application  is  not  granted  b^  NTIA,  the 
activation  of  the  nonbroadcast  facility 
disqualiHes  the  applicant  from 
reactivating  the  application  for  further 
consideration  in  subsequent  grant 
cycles. 

6.  Issue  Six:  Should  a  university  that 
operates  a  full  broadcast  standard 
production  facility  in  one  of  its  colleges 
be  permitted  to  receive  PTFP  funds  for 
the  establishment  of  a  nonbroadcast 
production  facility  in  a  different  college? 
In  the  past,  NTIA  has  received  requests 
for  nonbroadcast  studio  equipment  in 
these  circumstances,  and  looks  to  the 
following  factors  to  confirm  that  the 
project  is  an  eligible  service 
“expansion”: 

•  The  dedication  of  the  existing 
production  facility  to  serving  a  distinctly 
different  audience  ffom  that  to  be 
reached  by  the  proposed  facility,  with  a 
distinctly  different  curriculum  and, 
perhaps,  via  a  different  distribution 
system: 

•  The  full  utilization  of  the  existing 
facility  and  its  consequent 
unavailability  for  the  proposed  project: 

•  The  prohibitively  high  cost  of 
renting  the  existing  facility’s  equipment: 

•  The  expense  of  interconnecting  the 
existing  production  facility  with  that  of 
the  proposed  project:  or, 

•  The  inaccessibility  of  the  existing 
production  facility. 

Broadcasting  Improvement  and 
Augmentation  Projects.  NTIA  wishes  to 
clarify  its  policy  on  local  fund  matching 
requirements.  In  its  existing  policy  NTIA 
states  that  it  will  fund  projects  to 
provide  first  service  to  a  geographic 
area  at  up  to  75%  of  the  eligible  project 
costs  while  a  presumption  of  50% 

Federal  funding  would  be  the  general 
rule  for  equipment  replacement  projects. 
[Section  392(b],  52  FR  31,497  (1987]]  The 
policy  further  states  that  the  agency  will 
accept  showings  of  extraordinary  need 
such  as  regional  economic  problems  in 
agriculture  or  other  industries  or 
emergency  situations  as  justification  for 
submission  of  a  replacement  application 
for  more  than  50%  Federal  funding. 

NTIA  established  this  policy  so  it 
could  participate  in  a  greater  number  of 
replacement  projects.  NTIA  continues  to 
believe  that  encouraging  greater 
Federal/local  partnership  in  this  way, 
along  with  an  allowance  for  hardships 
and  special  circumstances  as  previously 
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announced,  is  an  efiicient  means  of 
administering  PTFP  funds. 

NTIA  proposes  to  treat  broadcast 
“improvement”  and  “augmentation" 
projects  as  “replacement"  projects  that 
normally  are  supported  only  at  the  50% 
Federal  funding  level.  NTIA  believes 
that  this  addition  is  consistent  with  the 
existing  policy  and  allows  for  more 
equitable  treatment  of  applications. 
Again  a  showing  of  extraordinary  need 
for  an  emergency  situation  will  be  taken 
into  consideration  as  justification  for 
grants  of  up  to  75%  of  the  project  cost. 

As  a  related  matter,  NTIA  also  takes 
this  opportunity  to  reaffirm  its  existing 
policy  on  the  use  of  Corporation  for 
Public  Broadcasting  (CPB)  funds  to  meet 
the  local  matching  requirements  of  the 
PTFP  grant.  [Section  3S2(b),  Rules 
2301.16(a)(2)].  As  previously  announced, 
CPB  grants  are  not  considered  “funds 
supplied  by  Federal  departments  and 
agencies”  within  the  meaning  of  the 
Rules  and  therefore  there  is  no  absolute 
proscription  against  the  use  of  such  CPB 
grants.  [Rules  2301.16  and  44  FR  3a898 
at  30,907  (1979)]. 

However,  Nl^  continues  to  believe 
that  the  policies  and  purposes 
underlying  the  PTFP  requirements  could 
be  significantly  hustrated  if  applicants 
routinely  relied  upon  another  federally 
supported  grant  program  for  its  local 
match.  Accordin^y,  NTIA  has  limited 
the  use  of  CPB  funds  for  the  non-Federal 
share  of  PTFP  projects  to  circumstances 
of  "clear  and  compelling  need."  [Rules 
2301.16(a)(4]].  It  intends  to  maintain  that 
standard  and  to  apply  it  on  a  case-by- 
case  basis  in  future  years. 

Public  Comment  Period  and  Other 
Information.  The  PTFP  policy  statement 
is  exempt  from  the  notice  and  comment 
requirements  by  section  553(b)(A)  of  the 
Administrative  Procedures  Act  [5  U.S.C. 
553  (b)(A)];  it  may  be  made  effective 
immediately  upon  publication  in  the 
Federal  Register  under  5  U.S.C.  553 
(d)(2).  However,  NTIA  believes  the 
public  interest  will  be  best  served  by 
accepting  comments  by  the  deadline 
specified  above  under  the  heading 
DATES  and  by  issuing  a  bnal  policy 
statement  based  on  evaluation  of  those 
comments. 

Under  Executive  Order  (E.O.)  12291, 
the  Department  must  determine  whether 
a  regulation  is  a  “major”  rule  within  the 
meaning  of  section  1  of  E.0. 12291  and 
therefore  subject  to  the  requirement  that 
a  Regulatory  Impact  Analysis  be 
performed.  This  policy  statement  is  not 
a  major  rule  because  it  is  not  “likely  to 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries  *  *  * ; 
or  (3)  significant  adverse  effects  on 


competition,  employment,  investment, 
productivity  or  innovation  *  * 

Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required. 

The  Regulatory  Flexibility  Act  [5 
U.S.C.  601  et  seq.)  does  not  apply  to  this 
proposed  policy  statement,  because,  as 
explained  above,  the  proposed  policy 
statement  was  not  required  to  be 
promulgated  as  a  proposed  policy 
statement  before  issuance  as  a  Final 
Policy  Statement  by  section  553  of  the 
Administrative  Procedures  Act  [5  U.S.C. 
553]  or  by  any  other  law  or  regulation. 
Neither  an  initial  nor  final  Regulatory 
Flexibility  Analysis  was  prepared.  This 
proposed  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  this  policy 
statement  pursuant  to  the  Paperwork 
Reduction  Act  under  OMB  Control  No. 
0666-0003. 

Dated:  August  5. 1991. 

Janice  Obuchowski, 

Assistant  Secretary  for  Communications  and 
Information. 

[FR  Doa  91-18849  Filed  8-8-91;  8:45  am] 
BUJJNa  CODC  3S10-eO-M 


DEPARTMENT  OF  COMMERCE 

15  CFR  Part  2301 

[Docket  No.  91-0636-1136] 

Public  Telecommunications  Facilities 
Program 

agency:  National  Telecommunications 
and  Information  Administration  (NTIA), 
Commerce. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  National 
Telecommunications  and  Information 
Administration  (NTIA)  is  issuing  a 
Notice  of  Proposed  Rulemaking.  This 
Notice  is  issued  to  clarify  and/or  revise 
the  rules  and  appendix  governing 
administration  of  the  Public 
Telecommunications  Facilities  Program 
(PTFP).  Applicant  guidelines  are 
clarified  or  revised  under  the  headings 
of  Priorities,  Catastrophic  Damage, 
Additional  Information  for  Applications, 
Withdrawals  and  Deferrals,  Appropriate 
Applicant/PTFP  Contact,  Filing  of  FCC 
Applications,  Support  for  Salary 
Expenses,  Premature  Obligation  of  Non- 
Federal  Funds,  and  Assurances.  Grantee 
responsibilities  are  clarified  under  the 
headings  Site  Right  Documentation  and 
Administration  of  Federal  Grant  Funds 
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and  Control  and  Use  of  Facilities.  This 
action  is  undertaken  to  eliminate 
uncertainty  about  PTFP  requirements. 

In  a  separate  Proposal  to  Issue  Further 
Statement  of  Program  Policy.  NTIA 
provides  guidance  to  PTFP  grant 
applicants  on  various  funding 
considerations  relating  to  three  types  of 
project  categories.  The  proposed  policy 
statement  appears  as  a  separate 
document  in  this  issue  of  ^e  Federal 
Register. 

DATES:  Comments  must  be  submitted  on 
or  before  September  9, 1991. 
addresses:  Persons  interested  in 
commenting  on  these  proposed  policies 
and  rules  must  send  three  copies  of  any 
comments  to:  Office  of  the  Chief 
Counsel,  NTIA/DOC,  14th  Street  and 
Constitution  Avenue  NW.,  room  H-4713, 
Washington,  DC  20230,  Attention:  Brian 
E.  Harris. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  R.  Connors,  Director,  Public 
Telecommimications  Facilities  Program, 
NTIA/DOC,  14th  Street  and 
Constitution  Avenue  NW.,  room  H-4625. 
Washington,  DC  20230;  telephone:  (202) 
377-1835. 

SUPPLEMENTARY  INFORMATION: 

1.  Notice  is  hereby  given  of  proposed 
rulemaking  in  the  above  matter. 

2.  The  National  Telecommunications 
and  Information  Administration  (NTIA), 
U.S.  Department  of  Commerce  (DOC),  is 
charged  with  the  administration  of  the 
Public  Telecommunications  Facilities 
Program  (PTFP).  PTIVs  primary 
objective  is  to  “assist,  through  matching 
grants,  in  the  planning  and  construction 
of  public  telecommunications  facilities 
in  order  to  *  *  *  extend  delivery  of 
public  telecommunications  services  to 
as  many  citizens  of  the  United  States  as 
possible  by  the  most  economical  and 
efficient  means  *  *  *,  increase  public 
telecommunications  services  and 
facilities  available  to,  operated  by,  and 
owned  by  minorities  and  women:  and 
strengthen  the  capability  of  existing 
public  television  and  radio  stations 

*  *  *  **  1 

3.  The  Secretary  of  Commerce  is 
charged  with  the  establishment  of  rules 
necessary  to  carry  out  the  PTFP’s 
objectives,  including  rules  relating  to  the 
order  of  Priority  in  approving 
construction  projects  and  the  amount  for 
each  grant,  [section  392(e]].  The  purpose 
of  this  proceeding  is  to  clarify  and  revise 
the  rules  and  appendix  governing 
administration  of  the  PTFP.  NTIA  hopes 


‘  47  U.&C.  3S0  (1H3).  The  Communication*  Act 
of  1934.  as  amended  (1968).  UnleM  otherwise  noted, 
all  statutory  cites  are  to  title  47  of  the  United  Slates 
Code.  PTFP  Rule*  are  set  out  at  IS  CFR  part  2301 
(1989).  (Hereinafter  Rule*  2301.) 
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that  this  proceeding  will  give  applicants 
a  clearer  understanding  of  the  types  of 
projects  PTFP  is  most  likely  to  ^d,  and 
given  grantees  a  better  understanding  of 
their  responsibilities  upon  receipt  of  a 
grant. 

4.  The  clariHcations  and  revisions 
may  be  broken  into  two  broad 
categories,  Applicant  Guidelines  and 
Grantee  Responsibilities.  Clarifications 
or  revisions  for  Applicant  Guidelines  are 
proposed  imder  the  following 
headings — Priorities,  Catastrophic 
Damage,  Additional  Information  for 
Applications,  Withdrawals  and 
Deferrals,  Appropriate  Applicant/PTFP 
Contact,  Filing  of  FCC  Applications, 
Support  for  Salary  Expenses,  Premature 
Obligation  of  Non-Federal  Fmids,  and 
Assurances.  ClariHcations  or  revisions 
of  Grantee  responsibilities  are  proposed 
under  the  headings  Site  Right 
Documentation  and  Administration  of 
Federal  Grant  Funds  and  Control  and 
Use  of  Facilities. 

5.  NTIA  hopes  that  the  public 
comments  received  on  the  various 
matters  set  out  below  will  help  in 
clarifying  the  revising  PTFP  Rules  and 
Priorities.  NTIA  is  also  receptive  to 
comments  suggesting  additional  areas 
where  clariHcation  or  revision  would  be 
beneficial  to  grantees  and  applicants. 

Applicant  Guidelines 
A.  Funding  Priorities 

6.  PTFP’s  funding  Priorities,  listed  in 
the  Rules,  at  the  Appendix,  have 
reflected  NTIA's  perception  of  its 
original  authorizing  legislation,  [sections 
390-393,  397J  NTIA  believes  that  it  is 
desirable  to  revisit  the  Priorities  in  light 
of  changing  conditions  to  ensure  that 
they  continue  to  reflect  legislative 
intent.  In  doing  so,  NTIA  has  tentatively 
determined  that  it  is  appropriate  to 
accord  higher  status  to  some  types  of 
projects  within  the  present  Priorities,  to 
adjust  the  Priorities  of  other  tj^es  of 
projects,  and  to  end  the  policy  of 
considering  cable  television  coverage 
when  evaluating  television  activation 
projects. 

NTIA  proposes,  therefore,  the 
following  specific  changes: 

7.  Priority  IB — ^Deletion  of  the 
reference  in  the  present  rules  to  “cable 
penetration”  in  the  criteria  used  to 
determine  the  priority  of  television 
station  activations.  Since  cable 
companies  are  no  longer  subject  to 
Federal  Communications  Commission 
[FCC)  “must  carry”  rules  [47  CFR  76.57- 
76.61  (1986)],  the  availability  of  cable 
and  its  penetration  in  a  community  are 
no  longer  necessarily  relevant  to 
determining  whether  a  community  has 
public  television  available  to  it. 


8.  Priority  1C — Creation  of  a  new 
subcategory  to  enable  NTIA  to  assign 
Priority  1  status  to  applications  from 
noncommercial  radio  stations  for 
receive-only  satellite  earth  stations 
(downlinks)  when  such  a  downlink 
would  bring  satellite-distributed  public 
radio  programming  to  the  applicant's 
service  area  for  the  first  time.  NTIA 
considers  such  projects  to  be  clearly  in 
the  spirit  of  the  P'lT'P’s  highest  Priority 
and  notes  that  such  projects  will  extend 
nationally-distributed  programming  to 
areas  of  the  country  presently  unable  to 
hear  such  programming. 

9.  In  part,  this  proposal  is  a  response 
to  the  recommendations  contained  in 
the  January  1990  report  of  the  Public 
Radio  Expansion  Task  Force  on  which 
NTIA  was  represented.  In  addition, 
NTIA  sees  this  proposal  as  assisting  the 
efforts  of  the  Corporation  for  Public 
Broadcasting  (CPB)  to  upgrade  small 
public  radio  stations  because  it  will 
enable  some  of  them  to  improve  their 
circumstances  to  the  point  that  they 
become  eligible  for  CPB-awarded 
Community  Service  Grants.  By  giving 
them  access  to  vast  amounts  of 
diversiBed  programming,  the  downlinks 
may  ease  their  operational  costs, 
improve  their  standing  in  the 
community,  and  result  in  increased 
donations,  expanded  underwriting,  and 
generally  greater  financial  stability  and 
independence.  NTIA  also  hopes  that  this 
change  will  materially  assist  Native 
American  and  minority  stations  in 
bringing  their  listeners  specialized 
programming  available  only  by  satellite. 

10.  Priority  2 — ClariBcation  of  the 
criteria  for  ftiority  2  by  expressly 
including  “urgency”  in  the  discussion  of 
funding  considerations.  “Urgency  of 
acquisition  or  replacement”  is  a 
fundamental  criterion  in  evaluating  such 
applications,  and  is  explicitly  included 
in  the  Rules  governing  funding  criteria. 
[Rules  2301.13(d)(3)]  For  consistency, 
NTIA  believes  that  the  concept  should 
be  reflected  in  the  Appendix  discussion 
of  Priority  2. 

11.  Priority  4 — Creation  of  two 
subcategories  within  Priority  4.  In  order 
to  improve  the  processing  of  the  large 
number  of  applications,  NTIA  proposes 
to  divide  Priority  4  into  two  sub¬ 
categories.  Priority  4A  is  for  four  types 
of  projects  that  NTIA  thinks  should 
receive  enhanced  emphasis.  The  Brst 
type  is  projects  for  the  purchase  of 
urgently  needed  replacement  equipment 
for  stations  that  cannot  qualify  for  a 
Priority  2,  i.e.,  stations  providing  either 
the  only  public  telecommunications 


*  Public  Radio  in  the  1990«:  Fuimiing  the  Premise, 
The  Report  of  the  Public  Radio  Expansion  Task 
Force,  Dale  K.  Ouzts,  Chairman.  January  1990. 


signal  or  the  only  locally  originated 
public  telecommunications  signal  to  a 
geographic  area. 

12.  This  subcategory  also  includes 
projects  to  replace  or  improve 
equipment  at  stations  that  produce  a 
high  percentage  of  the  public  television 
and  public  radio  programming  that  is 
distributed  nationally.  In  accordance 
such  projects  somewhat  higher  status, 
NTIA  wishes  to  recognize  the  important 
place  that  these  relatively  few  stations 
occupy  in  the  national  system. 

13.  NTIA  further  proposes  to  extend 
Priority  4A  status  to  applications  for 
downlinks  from  radio  stations  in  areas 
already  served  by  one  or  more  full- 
service  public  radio  stations  if  the 
applicant  demonstrates  that  it  would 
use  the  downlink  to  provide  its  listeners 
with  a  program  service  that  does  not 
duplicate  the  public  radio  service(s) 
already  available  in  its  area.  As  with 
Priority  1C,  this  action  responds  to 
recommendations  of  the  Public  Radio 
Expansion  Task  Force  by  enlarging  the 
program  o^erings  of  more  stations 
nationwide  and  increasing  the  variety  of 
public  radio  services  available  to  the 
general  public. 

14.  Priority  4A  is  also  reserved  for 
projects  involving  public  broadcasting 
stations  that,  sometime  in  the  preceding 
five  years,  have  gone  on  the  air  without 
PTFP  support  and  with  a  complement  of 
equipment  welt  short  of  what  PTFP 
considers  to  be  basic  for  effective 
operation.  This  type  of  project  will 
permit  such  stations  to  acquire 
additional  basic  equipment  so  as  to 
allow  them  to  offer  a  higher  quality 
public  broadcasting  service  to  the 
community. 

15.  In  addition,  NTIA  proposes  to 
create  within  Priority  4  subcategory  4B. 
Into  this  subcategory  would  fall 
applications  for  the  improvement  and 
non-urgent  replacement  of  equipment  at 
any  public  broadcasting  station  for 
projects  that  do  not  qualify  for  4A 
status.  Priority  4B  is  also  for 
applications  to  activate  public  broadcast 
stations  in  areas  already  serv'ed  by  a 
station  or  stations  with  local  origination 
capability,  when  the  proposed  stations 
would  not  merit  substantial  Special 
Consideration  because  of  significant 
participation  by  minorities  or  women. 
(The  latter  applications  will  continue  to 
be  assigned  to  the  Special  Applications 
category.)  At  present,  all  such  activation 
projects  are  considered  to  be  Special 
Applications.  NTIA  intends  to  move 
most  of  them — i.e.,  all  without  notable 
minority/women  participation — to  this 
subcategory  so  as  to  concentrate 
virtually  all  broadcast  projects  in  the 
formal  Priorities.  This  reserves  the 
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Special  Applications  category  almost 
entirely  for  nonbroadcast  and  highly 
specialized  broadcast  applications. 

B.  Catastrophic  Damage 

16.  NTIA  wishes  to  be  able  to  give 
timely  assistance  to  public  broadcast 
stations  that  su^er  catastrophic  damage 
from  natural  or  manmade  causes  and 
need  assistance  in  the  replacement  of 
their  equipment  so  as  to  return  to  the  air 
and  restore  public  telecommunications 
services  to  their  communities. 
Procedures  are  outlined  to  enable  PTFP 
to  accept  applications  for  such  purposes 
outside  of  the  normal  application  review 
cycle.  [Rules,  2301.5(g)] 

C  Additional  Information  for 
Applications 

17.  To  expedite  its  evaluations  of 
applications,  NTIA  proposes  to 
eliminate  the  45-day  period  after  the 
closing  date  during  which  applicants 
have  been  permitted  to  submit 
additional  information  concerning  their 
applications  and  to  make  minor  changes 
in  the  applications.  This  practice 
delayed  PTFP  review  of  applications  by 
nearly  six  weeks.  Most  deficiencies  that 
had  to  be  corrected  were  quite  minor 
and  did  not  warrant  the  formal  45-day 
period.  Moreover,  the  presence  of  this 
period  clearly  encouraged  some 
applicants  to  regard  the  closing  date  as 
merely  an  interim  deadline,  with  the 
“real”  deadline  being  the  end  of  the  45- 
day  period. 

18.  NTIA  retains  its  ability  to  request 
additional  information  form  applicants 
and  establishes  a  15-day  deadline  for 
applicant  response.  [Rules  2301 .6(a]]  In 
addition,  NTIA  requires  applicants  to 
provide  information  concerning  changes 
in  the  status  of  material  information 
critical  to  funding  decisions  whenever 
such  changes  occur.  [Rules  2301.6(b]]  To 
provide  applicants  time  to  adjust  to  the  , 
elimination  of  the  45-day  period,  the 
closing  date  for  FY 1992  applications 
will  be  moved  somewhat  laten  e.g.,  it 
might  be  set  for  January  31. 1992,  rather 
than,  as  has  been  customary  recently, 
towards  the  middle  of  January. 

D.  Withdrawals  and  Deferrals  of 
Applications 

19.  Previously  the  rules  made  no 
provision  for  an  applicant  to  withdraw 
an  application,  although  NTIA 
traditionally  has  permitted  this  to  be 
done.  NTIA  believes  that  it  is  desirable 
to  provide  explicitly  in  the  Rules  for  the 
formal  withdrawal  of  an  application  to 
take  place,  without' affecting  future 
funding  decisions.  [Rules  2301.9(g)(l)] 

20.  NTIA  also  proposes  that  applicant 
requests  for  application  deferral  be 
treated  as  requests  for  withdrawal  and 


the  application  returned  to  the 
applicant.  [Rules  2301.9{g)-[2)]  In  die 
past,  applicants  have  occasionally 
submitted  applications  and  then  asked 
that  they  be  deferred  to  the  next  grant 
cycle.  Such  requests  can  be  used  to  gain 
competitive  advantage  before  the  FCC, 
and  the  situation  lent  itself  to  potential 
abuse  of  the  spirit  of  PTFP  procedures. 
The  new  Rule  will  not  alter  the  current 
practice  of  applications  being 
automatically  deferred  by  NTIA  if  they 
are  not  fimded,  and  applicants  may 
reactivate  the  deferred  applications  in 
the  next  grant  cycle. 

21.  Finally,  NTIA  wishes  to  limit  the 
number  of  times  a  deferred  application 
may  be  reactivated.  [Rules  2301.9[h)] 
NTIA  intends  to  allow  only  two 
reactivations  of  an  application.  Some 
applicants  have  reactivated  deferred 
applications  for  three,  four,  or  more 
years.  If  the  application  calls  for  the 
replacement  of  equipment,  repeated 
deferrals  over  a  period  of  years  raise  a 
question  about  the  urgency  of  the  need. 
NTIA  believes  that  after  three  years  of 
consideration  the  applicant  should 
reevaluate  its  conunitment  to  the  project 
and  the  cogency  of  its  argument  in  favor 
of  the  project  If.  after  such  a 
reevaluation,  an  applicant  desires  to 
resubmit  a  proposal,  a  new  application 
must  be  submitted  and  it  will  be 
considered  as  such  by  PTFP. 

E.  Appropriate  Applicant/PTFP 
Contacts 

22.  As  a  publicly  funded  discretionary 
grant  program,  NTTA  must  follow 
procedures  that  are  fair  and  impartial  to 
all  applicants.  It  seeks,  therefore,  to 
avoid  the  appearance  of  impropriety 
that  might  result  from  certain  seemingly 
innocent  contacts  between  NTIA/PTFP 
and  applicants,  and  proposes  to 
incorporate  into  the  Rules  a  statement 
formalizing  its  guidelines  on  the  topic, 
[Rules  S  2301.15(f]]  In  particular,  in  order 
to  maintain  the  integrity  of  the 
application  review  process,  NTIA/PTFP 
staff  are  not  authorized  to  discuss  the 
merits  of  an  application  when  it  is  under 
review.  However,  some  contacts  during 
the  grant  review  cycle  are  appropriate, 
and  they  are  likewise  indicated  in  the 
Rules.  This  addition  formalizes  a  policy 
statement  previously  distributed  to  all 
1991  applicants. 

F.  Filing  of  FCC  Applications 

23.  The  Rules  stipulate  at  §  2301.8(a} 
that,  “Each  applicant  whose  project 
requires  F(X  authorization  must  file  an 
application  for  that  authorization  on  or 
before  the  closing  date.”  If  the  applicant 
does  not  file  an  application  with  the 
FCC,  or  if  the  FCC  application  is 
dismissed,  returned,  or  denied,  NTTA 


38009 


may  return  the  application  submitted  to 
PTFP.  [Rules  2301.8(f)  and  2301.9(f)I 

24.  TTie  primary  purpose  of  the 
requirement  is  to  ensure  that  the  FCC 
has  ample  time  in  which  to  review  the 
applications  and  to  notify  PTFP  whether 
any  necessary  authorizations  for  the 
project  will  be  issued.  NTTA  requires 
grantees  to  begin  construction  projects 
promptly  and,  therefore,  does  not  award 
funds  for  projects  that  may  be  long- 
delayed  due  to  difiiculties  in  obtaining 
proper  FCC  authorization.  Applications 
that  are  delayed  in  obtaining  FCC 
authorizations  are  deferred  for 
consideration  iii  the  next  grant  cycle. 

25.  A  second  purpose  of  the 
requirement  is  fo  provide  NTTA  with 
appropriate  technical  documentation 
with  which  to  evaluate  requests  for 
equipment.  NTTA  recognizes  that  the 
FCC  now  accepts  applications  for  some 
facilities,  such  as  low  power  television 
stations  and  television  translators,  only 
during  specified  periods  of  the  year. 
Since  NTTA  does  not  control  the 
scheduling  of  these  FCC  “windows”,  it 
will  accept  and  process  grant 
applications  for  television  translators 
and  low  power  television  facilities 
before  the  FCC  applications  are  filed, 

.  provided  that  the  PTFP  application 
includes  a  copy  of  the  application  that 
will  be  filed  at  the  FCC  when  the 
“window”  opens.  [Rules  2301.8(b)] 

28.  In  addition,  ancillary 
authorizations  such  as  for  Studio- 
Transmitter  Links  (STLs)  and  remote 
pick-up  units  are  closely  associated  with 
a  station’s  main  authorization  and  are 
routinely  granted  by  the  FCC.  Therefore. 
NTTA  will  no  longer  require  that  FCC 
applications  for  Uiis  equipment  be  filed 
by  the  closing  date.  PTFP,  however, 
requires  technical  information  about  the 
related  equipment  for  its  review,  and 
NTTA  will  require  that  copies  of  STL 
applications  as  they  will  be  filed  at  the 
FCC  be  included  in  the  PTFP  application 
submitted  by  the  closing  date. 

27.  Similarly,  in  the  cases  of  C-band 
downlink  facilities  and  of  Very  Small 
Aperture  Terminals  (VSATs)  NTTA  will 
no  longer  require  that  the  relevant  FCC 
applications  be  filed  at  the  FCC  on  or 
before  the  PTFP  closing  date.  Two 
factors  have  shaped  NTTA’s  decision. 
First,  the  technical  parameters  of  both 
C-band  downlinks  and  VSATs  are  well 
established  and  PTFP  can  review  the 
grant  applications  without  having  the 
pertinent  FCC  filings  on  hand.  Second, 
the  FCC  does  not  require  licensing  of  C- 
band  downlinks  and  its  licensing  of 
VSATs  has  become  routine.  Although 
NTTA  is  relaxing  its  FCC  filing 
requirement  for  these  facilities,  NTTA 
will  continue  to  require  FCC  licensing  of 


38010 


Federal  Register  /  Vol.  56,  No.  154  /  Friday,  August  9,  1991  /  Proposed  Rules 


both  C-band  downlinks  and  VSATs  in 
order  to  fully  protect  the  Federal  interest 
in  the  equipment 

28.  NTIA  emphasizes  that  if  a  PTFP 
grant  is  eventually  awarded  to  help 
purchase  the  facilities  contemplate 
here,  it  will  require  receipt  of  copies  of 
the  FCC  authorizations  prior  to  the 
release  of  Federal  funds  to  the  grantee. 

G.  Support  for  Salary  Expenses 

29.  NTIA  wishes  to  clarify  its  policy 
concerning  the  support  of  salary 
expenses  fcH*  construction  projects. 

NTIA  regards  its  primary  mandate  to  be 
funding  the  acquisition  of  equipment 
and  only  secondarily  the  funding  of 
salary  expenses,  even  when  allowed  by 
law.  Moreover,  NTLA  notes  that 
competition  for  PTFP  funding  remains 
intense.  To  ensure  that  PTFP  monies  are 
distributed  as  effectively  as  possible  in 
this  competitive  atmosphere,  NTIA  must 
weigh  carefully  its  support  for  any 
project  cost  not  directly  involved  with 
the  purchase  of  equipment 

30.  Therefore,  as  has  been  the  policy 
for  the  past  few  years,  NTIA  proposes 
generally  not  to  fund  salary  expenses, 
including  staff  installation  costs,  pre- 
application  legal  and  engineering  fees, 
and  pre-operational  expenses  of  new 
entities.  NTIA  wrill  support  such  costs 
only  when  the  applicant  demonstrates 
that  exceptional  need  exists  or  that 
substantially  greater  efficiency  would 
result  ffom  the  use  of  staff  installation 
instead  of  contractor  installation.  [Rules 
2301.17(b)(3)l 

31.  As  regards  the  installation  of 
transmission  equipment,  NTIA  strongly 
favors  the  use  of  either  manufacturer  or 
professional  contractor  personnel  and 
commonly  funds  th^  costs.  NUA 
believes  that  the  value  of  transmission 
equipment  and  the  complicated  nature 
of  its  installation  require  expertise 
beyond  that  normally  found  on  station 
staffs.  NTIA  will  rarely  support  requests 
for  assistance  for  the  installation  of 
studio  and  test  equipment,  however, 
whether  that  installation  is  by  staff  or 
by  contract  employees.  Such  installation 
is  normally  of  minimum  difficulty,  and 
the  associated  installation  costs  should 
be  absorbed  in  the  recipient’s  normal 
operating  budget  Again,  NTIA  will  take 
into  account  demonstrations  of 
exceptional  need. 

H.  Premature  Obligation  of  Non-Federal 
Funds 

32.  NTIA  wishes  to  remove  an 
inconsistency  in  the  rule  on  the 
premature  obligation  of  non-Federal 
funds.  The  subject  is  addressed  twice  in 
the  existing  Rules,  and  two  different 
dates  are  identified  as  the  permissible 
point  for  applicant  obligation  of  funds. 


The  first  stipulated  what  an  applicant 
may  do  ’’after  the  filing  of  its 
application”;  the  second  referred  to  ’’the 
closing  date.”  [Rules  2301.16(a]{3)(c]] 
Since  these  can  be  markedly  different  < 
dates,  the  revision  removes  the .. 
ambiguity  by  using  the  phrase  ’’the 
closing  date”  in  both  places. 

33.  NTIA  thinks  that  clarifying  the 
date  by  which  applicants  may  obligate 
non-Federal  funds  could  substantially 
reduce  the  possibility  of  an  applicant’s 
inadvertently  violating  the  rule. 

I.  Assurances 

34.  Changes  in  the  law  since  the  1987 
Rules  revision  require  NTLA  to  add  two 
further  requirements  to  the  list  of 
applicant  Assurances  in  its  Rules  and 
application.  [Rules,  §  2301.5]  First, 
applicants  must  promise  to  maintain  a 
di^-free  workplace.  [15  CFR  26.600-630 
(1990)]  Second,  they  must  certify  that  no 
Federally  appropriated  funds  have  been 
paid  to  a  F^er^  employee  to  influence 
the  award  of  a  grant  [31  U.S.C.  1352 
[1988]]  Language  reflecting  these 
requirements  is  included  in  the  new 
rules.  [Rules  2301.5(d)(2)(xx]}  Because 
these  are  obligations  imposed  by  law, 
no  public  comment  is  sought  on  this 
addition  to  the  Rules. 

Grantee  Responsibilities 

/.  Site  Rights  Documentation 

35.  NTLA  recently  revised  its 
requirements  pertaining  to 
dociunentation  of  leases  and  site  rights 
for  PTFP  projects.  NTIA  believes  that  an 
attorney  who  is  familiar  with  the  local 
laws  should  review  this  aspect  of  a 
grantee’s  documentation.  Accordingly, 
the  program  now  usually  requires  only 
an  opinion  letter  containing  PTFP- 
8pe(^ed  certifications  and  signed  by 
the  grant  recipient’s  attorney.  The 
change  formalizes  the  procedure 
instituted  in  1990.  [Rules  2301.5(d)(2)(ix)] 

K.  Administration  of  Federal  Grant 
Funds  and  Control  and  Use  of  Facilities 

38.  In  1987,  when  the  PTFP  Rules  were 
last  revised,  some  sections  were  deleted 
in  an  effort  to  simplify  the  rules. 
Experience  in  adniinistering  PTFP  grants 
since  then  indicates  the  desirability  of 
reinserting  some  of  the  deleted  sections. 
This  action  places  all  of  PTFFs  rules 
and  requirements  in  one  convenient 
document  and  NTIA  believes  that 
reinserting  these  rules  will  assist 
applicants,  PTFP  staff,  and  grant 
recipients.  NTIA  welcomes  public 
comment  on  these  rules,  in  particular 
whether  they  will  serve  the  intended 
purpose  of  facilitating  administration  of 
Pl'FP  grants. 


37.  The  first  item  of  reinserted 
matedal  requires  applicants  to  make 
copies  of  their  applications  available  at 
their  offices  for  public  inspection  during 
normal  business  hours.  [Rules 
2301.11(a)]  The  second  states  the 
method  by  which  the  final  total  project 
cost  shall  be  calculated.  [Rules 
2301.16(d)]  It  is  needed  to  give  grant 
recipients  a  comprehensive 
understanding  of  the  administration  of 
their  awards.  The  other  reinserted 
sections  are  explained  below: 

•  § 2301.18— Payment  of  the  Federal 
Grant  was  reinserted  to  conform  the 
PTFP  Rules  to  OMB  Circular  A-110, 
Attachment  I,  \7. 

•  § 2301.19— Retention  of  Records  ynW 
help  NTIA  protect  the  10-year  Federal 
reversionary  interest  created  by 

5  392(g]. 

•  §  2301.20— Completion  of  Projects 
and  ^ 2301 Jil,  Annual  Status  Report  for 
Construction  Projects  are  reinserted  to 
give  grant  recipients  guidance  in  writing 
their  status  and  final  reports  and  to  help 
NTLA  ascertain  that  the  grant  funds  are 
being  used  for  their  intended  purposes. 

•  §  2301.22 — Conditions  Attached  to 
the  Federal  Grant  sets  out  grant 
conditions  that  are  unique  to  PTFP.  The 
award  document  incorporates  the 
Uniform  Administrative  Requirements 
of  OMB  Circular  A-110  and  15  CFR  part 
24. 

•  § 2301.23 — Grant  Suspensions, 
Terminations,  and  Transfers  are 
reinserted  to  give  applicants  and 
grantees  notice  of  PTFP  grant 
suspension,  termination  and  transfer 
procedures. 

•  § 2301.24— Equipment  ensures  that 
federal  funds  are  used  to  provide  the 
highest  quality  service  possible. 

38.  Some  revisions  have  been  made  in 
the  reinserted  sections.  They  are  minor, 
reflecting  changes  in  the  relevant  PTFP 
guidelines  or  elaborations  of  points  that 
NTLA  decided  needed  clarification. 

Public  Comment  Period  and  Rulemaking 
Requirements 

The  PTFP  Rules  described  above 
relate  to  a  Federal  grant-in-aid  program: 
thus,  under  section  553(a)(2]  of  the 
Administrative  Procedures  Act  [5  U.S.C. 
section  553(a)(2)],  they  may  be  issued 
and  made  effective  immediately  without 
notice  of  proposed  rulemaking, 
opportunity  for  comment  or  30-<ky 
deferral  of  effectiveness  afi6r 
publication.  However,  NTLA  believes 
the  public  interest  will  be  best  served  by 
accepting  comments  by  the  deadline 
specified  above  under  the  heading 
DATES  and  by  issuing  Final  Rules  based 
on  evaluation  of  those  comments. 
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Under  Executive  Order  (E.O.)  12291, 
the  Department  must  determine  whether 
a  regulation  is  a  “major”  rule  within  the 
meaning  of  section  1  of  E.0. 12201  and 
therefore  subject  to  the  requirement  that 
a  Regulatory  Impact  Analysis  be 
performed.  This  regulation  is  not  a 
major  rule  because  it  is  not  “likely  to 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more:  (2)  a 
major  increase  in  costs  or  prices  for 
consumer,  individual  industries  *  *  *:  or 
(3)  significant  adverse  effects  on  > 
competition,  employment,  investment, 
productivity  or  innovation  *  * 

Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required. 

A  Regulatory  Flexibility  Analysis  is 
not  required  under  The  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seg.). 
because  as  explained  above,  the  rules 
were  not  required  to  be  promulgated  as 
proposed  rules  before  issuance  as  final 
rules  by  {  553  of  the  Administrative 
Procedures  Act  (5  U.S.C.  553)  or  by  any 
other  law.  This  proposed  rule  does  not 
contain  policies  with  Federalism 
implications  sufficient  to  warrant 
preparation  of  a  Federalism  assessment 
under  Executive  Order  12612. 

The  Department  has  determined  that 
this  rule  will  not  significantly  affect  the 
quality  of  the  human  environment. 
Therefore,  no  draft  or  ffnal 
Environmental  Impact  Statement  has 
been  or  will  be  prepared. 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  this  rule 
pursuant  to  the  Paperwork  Reduction 
Act  under  OMB  Control  No.  0660-0003. 

List  of  Subjects  in  15  CFR  Part  2301 

Administrative  practice  and 
procedure.  Grant  programs — 
communications.  Telecommunications. 

Dated:  August  5, 1991. 
lanice  Obuchowski. 

Administrator. 

For  the  reasons  set  out  above,  it  is 
proposed  to  amend  15  CFR  chapter 
XXin  by  revising  Part  2301  to  read  as 
follows: 

PART  2301— PUBUC 
TELECOMMUNICATIONS  FACILITIES 
PROGRAM 

Subpart  A— OefinitkMis,  Program  Purposes 
and  Special  Consideration 


2301.6  Additional  Information. 

2301.7  Service  of  Applications. 

2301.8  Federal  Communications 
Commission  Authorization. 

2301.9  Acceptance  for  Filing. 

2301.10  Appeals. 

2301.11  Public  Comments. 

2301.12  Coordination  with  Interested 
Agencies  and  Organizations. 

2301.13  Funding  Criteria  for  Construction 
Applications. 

2301.14  Funding  Criteria  for  Planning 
Applicatipns. 

2301.15  Action  on  All  Af^lications. 
Subpart  G— Federal  Financial  Participalfon 

2301.16  Amount  of  the  Federal  Grant 

2301.17  Items  and  Costs  Ineligible  for 
Federal  Funding. 

2301.18  Payment  of  the  Federal  Grant 

Subpart  O— Accountability  for  Federal 
Funds 

2301.19  Retention  of  Records. 

2301.20  Completion  of  Projects. 

2301.21  Annual  Status  Report  for 
Construction  Projects. 

Subpart  E— •Control  and  Use  of  Faculties 

2301.22  Conditions  Attached  to  the  Federal 
Grant 

2301.23  Grant  Suspensions,  Terminations, 
and  Transfers. 

2301.24  Equipment 

Subpart  F— Waivers 

2301.25  Waivers. 

Appendix  to  Part  2301 — Special 
Application  and  Priorities 

Authority;  Public  Telecommunications 
Financing  Act  of  1978,  Pub.  L  95^^567, 92  Stat 
2405,  codified  at  47  U.S.G  390-394.  397-399b; 
and  the  Public  Broadcasting  Amendments 
Act  of  1981,  Pub.  L.  97-35, 95  Stat  725.  and 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985,  Pub.  L  99-272. 
5001, 100  Stat  82, 117  (1986). 

Subpart  A— Definitions,  Program 
Purposes  and  Special  Consideration 

$2301.1  Definitions. 

Act  means  Part  IV  of  Title  III  of  the 
Communications  Act  of  1934, 47  U.S.C. 
390-394  and  397-399b,  as  amended. 

Administrator  means  the  Assistant 
Secretary  for  Communications  and 
Information  of  the  United  States 
Department  of  Conunerce. 

Agency  means  the  National 
Telecommunications  and  Information 
Administration  of  the  United  States 
Department  of  Commerce. 

Broadcast  means  the  distribution  of 
electronic  signals  to  the  public  at  large 
using  television  (VHF  or  UHF)  or  radio 
(AM  or  FM)  technologies. 

Construction  (as  applied  to  public 
telecommunications  facilities)  means 
acquisition  (including  acquisition  by 
lease),  installation,  and  improvement  of 
public  telecommunications  facilities  and 


preparatory  steps  incidental  to  any  such 
acquisition,  installatiori  or  improvement. 

Department  means  the  United  States 
Department  of  Commerce. 

FGC  means  the  Federal 
Communications  Commission. 

Federal  interest  period  means  the 
period  of  time  during  which  the  Federal 
Government  retains  a  reversionary 
interest  In  all  facilities  constructed  with 
Federal  grant  funds.  This  period  begins 
with  the  purchase  of  the  facilities  and 
continues  for  ten  (10)  years  after  the 
official  completion  date  of  the  project. 

Nonbroadcast  means  the  distribution 
of  electronic  signals  by  a  means  other 
than  broadcast  technologies.  Examples 
of  nonbroadcast  are  Instructional 
Television  Fixed  Service  (ITFS).  teletext, 
and  cable. 

Noncommercial  educational 
broadcast  station  or  “public  broadcast 
station”  means  a  television  or  radio 
broadcast  station  that  is  eligible  to  be 
licensed  by  the  FCC  as  a  noncommercial 
education^  radio  or  television 
broadcast  station  and  that  is  owned 
(controlled)  and  operated  by  a  staite,  a 
political  or  special  purpose  subdivision 
of  a  state,  public  agency  or  nonprofit 
private  foundation,  corporation, 
institution,  or  association,  or  owned 
(controlled)  and  operated  by  a  :  < 
municipali^  and  transmits  only 
noncommercial  educational,  cultural  or 
instructional  programs. 

Noncommercial  telecommunications 
entity  means  any  enterprise  that  is 
owned  (controlled)  and  operated  by  a 
state,  a  political  or  special  purpose 
subdivision  of  a  state,  a  public  agency, 
or  a  nonproHt  private  foundation, 
corporation,  institution,  or  association; 
and  that  has  been  organized  primarily 
for  the  purpose  of  disseminating  audio 
or  video  noncommercial  educational, 
cultural  or  instructional  programs  to  the 
public  by  means.other  than  a  primary 
television  or  radio  broadcast  station, 
including,  but  not  limited  to,  coaxial 
cable,  optical  fiber,  broadcast  . 
translators,  cassettes,  discs,  satellite, 
microwave  or  laser  transmission. 

'  Non-Federal  financial  support  means 
the  total  value  of  cash  and  the  fair 
market  value  of  property  and  services 
received. 

(1)  As  gifts,  grants,  bequests, 
donations,  or  other  contributions  for  the 
construction  or  operation  of 
nonconunercial  educational  broadcast 
stations,  or  for  the  production, 
acquisition,  distribution,  or 
dissemination  of  educational,  cultural  or 
instructional  television  or  radio 
programs,  and  related  activities,  from 
any  source  other  than  (i)  the  United 
States  or  any  agency  or  instrumentality 


2301.1  Definitions. 

2301.2  Program  Purposes. 

2301.3  Special  Consideration. 

Subpart  B— EUgibiity  and  Application 
Procedures 

2301.4  Eligible  Organizations  and  Projects. 

2301.5  Application  Procedures. 
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of  the  United  States;  or  (ii)  any  public 
broadcasting  entity;  or. 

(2)  As  gifts,  grants,  donations, 
contributions,  or  payments  from  any 
State,  or  any  educational  institution,  for 
the  construction  or  operation  of 
noncommercial  educational  broadcast 
stations  or  for  the  production, 
acquisition,  distribution,  or 
dissemination  of  educational,  cultural  or 
instructional  television  or  radio 
programs.jor  payments  in  exchange  for 
services  or  materials  with  respect  to  the 
provision  of  educational,  cultural  or 
instructional  television  or  radio 
programs. 

Nonprofit  (as  applied  to  any 
foundation,  corporation,  institution  or 
association)  means  a  foundation, 
corporation,  institution,  or  association, 
no  part  of  the  net  earnings  of  which 
inures,  or  may  lawfully  inure,  to  the 
benefit  of  any  private  shareholder  or 
individual. 

Operational  cost  means  those 
approved  costs  incurred  in  the  operation 
of  an  entity  or  station  such  as  overhead 
labor,  material,  contracted  services 
(such  as  building  or  equipment 
maintenance),  including  capital  outlay 
and  debt  service. 

Pre~operationaI  expenses  means  all 
nonconstruction  costs  incurred  by  new 
public  telecommunications  entities 
before  the  date  on  which  they  began 
providing  service  to  the  public,  and  all 
nonconstruction  costs  associated  with 
the  expansion  of  existing  stations  before 
the  date  on  which  such  expanded 
capacity  is  activated,  except  that  such 
expenses  shall  not  include  any  portion 
of  the  salaries  of  any  personnel 
employed  by  an  operating  public 
telecommunications  entity. 

PTFP  means  the  Public 
Telecommunications  Facilities  Program, 
which  is  administered  by  the  Agency. 

PTFP  Director  means  the  Agency 
employee  who  recommends  final  action 
on  public  telecommunications  facilities 
applications  grants  to  the  Administrator. 

Public  telecommunications  entity 
means  any  enterprise  which  is  a  public 
broadcast  station  or  noncommercial 
telecommunications  entity  and  which 
disseminates  public  telecommunication 
services  to  the  public. 

Public  telecommunications  facilities 
means  apparatus  necessary  for 
production,  interconnection,  captioning, 
broadcast,  or  other  distribution  of 
progranuning,  including  but  not  limited 
to  studio  equipment,  cameras, 
microphones,  audio  and  video  storage  or 
processors  and  switchers,  terminal 
equipment,  towers,  antennas, 
transmitters,  remote  control  equipment, 
transmission  line,  translators, 
microwave  equipment,  mobile 


equipment,  satellite  communications 
equipment,  instructional  television  fixed 
service  equipment,  subsidiary 
communications  authorization 
transmitting  and  receiving  equipment 
cable  television  equipment  optical  fiber 
communications  equipment  and  other 
means  of  transmitting,  emitting,  storing, 
and  receiving  images  and  sounds  or 
information,  except  that  such  term  does 
not  include  the  buildings  to  house  such 
apparatus  (other  than  small  equipment 
shelters  that  are  part  of  satellite  earth 
stations,  translators,  microwave 
interconnection  facilities,  and  similar 
facilities). 

Public  telecommunications  services 
means  noncommercial  educational  and 
cultural  radio  and  television  programs, 
and  related  noncommercial  instructional 
or  informational  material  that  may  be 
transmitted  by  means  of  electronic 
communications.  It  does  not  include 
essentially  sectarian  programming. 

Sectarian  means  that  which  has  the 
purpose  or  function  of  advancing  or 
propagating  a  religious  belief. 

State  includes  each  of  the  fifty  states, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  and  the 
Trust  Territory  of  the  Pacific  Islands. 

System  of  public  telecommunications 
entities  means  any  combination  of 
public  telecommunications  entities 
acting  cooperatively  to  produce,  acquire 
or  distribute  programs,  or  to  undertake 
related  activities. 

S  2301.2  Program  purposes. 

(a)  The  Agency’s  determination  to 
fund  an  application  and  the  amotint  of 
the  grant  awarded  shall  be  governed  by 
whether  the  application  will,  in  the 
following  order  of  priority,  result  in: 

(1)  The  establishment  of  new  public 
telecommunications  facilities  to  extend 
services  to  areas  not  currently  receiving 
such  services; 

(2)  The  expansion  of  the  service  areas 
of  existing  public  telecommunications 
entities;  or, 

(3)  The  improvement  of  the 
capabilities  of  existing  licensed  public 
broadcasting  stations  to  provide  public 
telecommunications  services. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Agency  may  award  a 
grant  to  an  applicant  which  is  otherwise 
eligible  for  funding,  but  whose  proposal 
does  not  specifically  meet  any  of  the 
purposes  enumerated  above.  Such  grant, 
however,  must  fulfill  the  overall 
objectives  of  the  Act 

9  23014  Speciai  consideration. 

In  accordance  with  Section  392(f)  of 
the  Act  the  Agency  will  give  special 


consideration  to  applications  that  foster 
ownership  or  control  of,  operation  of, 
and  participation  in  public 
telecommunications  entities  by 
minorities  and  women.  The  Agency 
interprets  "ownership”  and  "owned”  as 
meaning  control  of  an  entity  through  the 
possession  or  exercise  of  the  normal 
incidents  of  ownership,  such  as 
participation  on  the  governing  board  or 
holding  corporate  offices.  The  Agency 
will  accord  special  consideration  only 
where  women  and/or  minorities  hold 
more  than  fifty  (50)  percent  control  of 
the  applicant.  The  Agency  will  consider 
the  composition  of  tlm  applicant’s 
governing  body,  management  levels,  or 
policy-making  positions. 

Subpart  B — Eligibility  and  Application 
Procedures 

9  2301.4  Eligible  organizations  and 
projects. 

(a)  Eligible  applicants  (Construction 
Grants).  In  order  to  apply  for  and 
receive  a  FTFP  Construction  Grant,  an 
applicant  must  be: 

(1)  A  public  or  noncommercial 
educational  broadcast  station; 

(2)  A  noncommercial 
telecommunications  entity, 

(3)  A  system  of  public 
telecommunications  entities; 

(4)  A  nonprofit  foundation, 
corporation,  institution,  or  association 
orgeinized  primarily  for  educational  or 
cultural  purposes;  or. 

(5)  A  state  or  local  government  or 
agency,  or  a  political  or  special  purpose 
subdivision  of  a  state. 

(b)  Eligible  applicants  (Planning 
Grants).  In  order  to  apply  for  and 
receive  a  PTFP  Planning  Grant,  an 
applicant  must  be: 

(1)  Any  of  the  organizations  described 
in  paragraph  (a)  of  this  section:  or, 

(2)  A  nonprofit  foundation, 
corporation,  institution,  or  association 
organized  for  any  purpose  except 
primarily  religious. 

(c)  Eligible  projects.  An  applicant  that 
is  eligible  under  paragraph  (a)  or  (b)  of 
this  section  may  file  an  application  with 
the  Agency  for  a  planning  or 
construction  grant  to  achieve  the 
following: 

(1)  The  provision  of  new  public 
telecommunications  facilities  to  extend 
service  to  areas  currently  not  receiving 
public  telecommunications  services: 

(2)  The  expansion  of  the  service  areas 
of  existing  public  telecommunications 
entities; 

(3)  The  establishment  of  new  public 
telecommunications  entities  serving 
areas  currently  receiving  public 
telecommunications  services;  or. 
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(4)  The  improvement  of  the 
capabilities  of  existing  licensed  public 
broadcast  stations  to  provide  public 
telecommunications  services. 

(d)  Applicants  must  certify  whether 
they  are  delinquent  on  any  Federal  debt 
In  accordance  with  0MB  Circular  A- 
129.  an  applicant  with  outstanding 
accounts  receivable  with  any  agency  of 
the  Federal  Government  will  not  receive 
an  NTIA  grant  until  the  debt  is  paid  or 
arrangements  to  repay  which  are 
satisfactory  to  the  government  agency  in 
question  are  made.  This  includes  debts 
incurred  by  sub-units  of  the  applicant 
other  than  the  sub-unit  that  is  applying 
to  NTIA,  and  includes  debts  owed  to 
any  agency  of  the  Federal  Government, 
not  just  to  the  Department  of  NTIA. 

(e)  An  applicant  whose  proposal 
requires  an  authorization  from  the  FCC 
must  be  eligible  to  receive  such 
authorization. 

(f)  Preliminary  determination  of 
eligibility.  In  order  to  obtain  a 
preliminary  determination  of  applicant 
or  proposal  eligibility,  a  prospective 
applicant  must  send  a  letter  requesting 
such  determination  to  the  Agency. 

(1)  The  request  letter  should  be 
addmsed  to:  PTFP  Director.  NTIA/ 
DOC,  14th  Street  and  Constitution 
Avenue,  NW.,  room  H-4625, 

Washington,  DC  20230. 

(2)  In  the  request  letter  the 
prospective  applicant  must: 

(i)  Describe  tiie  proposed  project; 

(ii)  Include  a  copy  of  the 
organization’s  articles  of  incorporation 
and  bylaws,  or  other  similar 
documentation,  whidi  specifies  the 
nature  and  powers  of  the  prospective 
applicant  (unless  the  prospective 
applicant  has  received  a  FTFP  grant 
within  the  last  ten  (10)  years,  in  which 
case  only  a  copy  of  the  most  recent 
Annual  Report  or  Quarterly 
Performance  Report  and  any  changes  in 
the  articles  of  incorporation  and  b^aws 
since  the  last  grant  must  be  provided); 
and. 

(iii)  If  the  prospective  applicant  is  a 
nonprofit  foundatim,  coiporation, 
institution,  or  association  which  has  not 
received  a  PTFP  grant  within  the 
previous  ten  (10)  years,  {novide  a  copy 
of  a  letter  from  the  Internal  Revenue 
Service  granting  the  prospective 
applicant  tax  exempt  status  under 
section  S01(cK3)  of  the  Internal  Revenue 
Code,  or  other  legal  documentation  of 
nonprofit  status. 

(3)  A  favorable  preliminary 
determination  of  eligibility  does  not 
guarantee  that  the  Agency  will  accept  a 
future  application  for  filing  or  award  a 
subsequent  grant. 

(4)  A  prospective  applicant  may 
appeal  an  unfavorable  preliminary 


determination  of  eligibility  to  the 
Administrator  under  S  2301.10. 

§  2301.5  Application  procedures. 

(a)  Address.  The  following  address 
should  be  used  for  all  communications 
with  the  Agency:  Pubhc 
Telecommimications  Facilities  Program. 
NTIA/DOC,  14th  Street  and 
Constitution  Avenue,  NW.,  room  H- 
4625.  Washington.  DC  20230. 

(b)  Application  materials  may  be 
obtained  from  the  address  listed  in 
paragraph  (a). 

(c)  Closing  date.  The  Administrator 
shall  select  and  publish  in  the  Federal 
Register  a  date  by  which  applications 
for  funding  in  a  current  fisc^  year  are  to 
be  filed. 

(d)  New  applications.  (1)  All 
applications,  whether  mailed  or  hand 
delivered,  must  be  received  by  the 
Agency  at  the  address  listed  in  the 
annual  Federal  Register  announcement 
requesting  applications  at  before  5 

p  JB.  on  the  closing  date. 

(2)  A  complete  application  must 
include  an  original  and  one  copy  of  the 
Agency  application  form  with  the 
signature  of  an  officer  of  the  applicant 
who  is  legally  authorized  to  sign  for  the 
applicant,  and  all  the  information 
required  by  the  Agency  apiilication 
materials,  which  shall  include: 

(i)  A  brief  narrative  statement  (of  not 
more  than  four  (4)  pages)  describing  the 
proposed  project  with  particular 
attention  to  satisfying  the  appropriate 
fimding  criteria  as  listed  in  SS  2301.13  or 
2301.14  of  these  Rules; 

(ii)  If  the  applicant  has  not  received  a 
FITP  grant  within  the  previous  ten  (10) 
years,  a  copy  of  the  applicant’s  articles 
of  incorporation,  bylaws,  a  list  of  the 
memben  of  the  board  of  directors,  and 
other  similar  documentation  specifying 
the  nature  and  powers  of  the  applicant, 
except  that  state  or  local  government 
entities  need  only  ]»ovide  a  refer«ice  to 
the  statutory  or  other  authority  under 
which  they  operate; 

(iii)  If  the  applicant  is  a  nonprofit 

foun^tion,  corporation,  institution  or 
association  which  has  not  received  a 
PTFP  grant  within  the  previous  ten  (10) 
years,  a  copy  of  a  letter  from  the 
Internal  Revenue  Smmce  granting  the 
applicant  tax  exempt  status  undw 
section  501(c)(3)  of  the  Internal  Revenue 
Code,  or  otter  legal  documentation  of 
nonprofit  status.  _ 

(iv)  If  die  applicant  received  a  PTFP 
grant  within  tte  previous  ten  (10)  ]rears, 
then  it  must  reference  tte  number  of  tte 
previoim  grant,  provide  a  copy  of  the 
most  recent  Annual  Report  or  Quarterly 
Performance  Report  submitted  to  tte 
PTFP.  and  submit  a  c(^y  of  any  changes 
in  tte  appticant’s  artid^  of 


incorporation  or  bylaws  which  have 
taken  effect  since  the  last  grant  was 
awarded; 

(v)  If  the  applicant  applied  for  a 
preliminary  determination  of  eligibility 
and  received  a  positive  determination,  it 
may  submit  a  copy  of  die  official 
notification  from  Ae  PTFP  in  lieu  of  the 
eligibility  requirements  of  this  section; 

(vi)  Documentation  that  the  aj^licant 
will  have,  when  needed,  the  funds  to 
construct  any  facilities  for  which  tte 
Agency  has  granted  matching  funds; 

(vii)  Documentation  that  tte  applicant 
will  have  the  funds  necessary  to  operate 
and  maintain  those  facilities  once 
constructed; 

(viii)  Documentatim  of  the  amount  of 
Federal  and  non-Federal  financial 
support  received  by  the  applicant 
organization  during  each  of  die 
{xuceding  three  fiscal  years  or  for  tte 
length  of  time  the  organizathm  has  been 
in  existence  if  less  than  three  years; 

(ix)  Applications  requesting 
transmission  or  interconnection 
equipment  should  include  an  opinion 
letter  from  the  applicant’s  attorney 
stating  that  the  ai^licant  will  have 
either  fee  simple  tide  or  a  long-term  (i.e.. 
ten-year)  lease,  or  an  option  to  obtain 
same,  to  any  real  or  personal  property 
necessary  for  the  installation  of  the 
equipment.  Applications  for  studio  or 
test  equipment  should  include  similar 
materials  regarding  main  transmission 
sites  to  ensure  that  a  grant  recipient  will 
be  able  to  utilize  PTFP-funded 
equipment  to  provide  public 
telecommunications  services  throughout 
the  Federal  interest  period.  The 
applicant  must  have  the  right  to  occupy, 
construct,  maintain,  operate,  inspect, 
and  remove  the  project  equipment 
without  impediment,  and  nothing  must 
prevent  the  Federal  govenuaient  from 
entering  the  pr{^>erty  and  redairaing  or 
securing  PTFP-fund^  property.  Tte 
Agency  reserves  tte  ri^t  to  review  an 
applicant’s  site  rights  documents  if 
deemed  necessary; 

(x)  An  inventory  ai  all  equipment  (if 
any]  currently  owned  by  tte  appteant 
that  corresponds  to  the  fype  of 
equipment  requested  in  fee  current 
application  or  feat  would  be  dosely 
associated  wife  fee  proposed  project 
The  inventory  should  indode 
manufactaiers’  names,  model  mimbers, 
prodncticHi  years,  and  tte  dates  of 
acquisition; 

(xi)  Wifeki  tte  narrative  or  as  an 
optional  exhibit  no  longer  fean  two 
pages,  a  five-year  plan  outlining  fee 
applicant’s  projected  fadlities 
requirements  and  fee  projected  costs  of 
such  requirements; 
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(xii)  If  special  consideration  is 
requested  under  §  2301.3,  information 
detailing  the  basis  for  the  request  on  the 
exhibit  form  provided  by  the  Agency; 

(xiii)  Copies  of  letters  transmitting  a 
copy  of  the  application  to  each  of  the 
entities  required  under  S  2301.7; 

(xiv)  SigniHcant  documentation 
supporting  the  applicant's  request  for 
equipment,  including  as  necessary  the 
proper  FCC  authorization(s)  cited  in 
S§  2301.8  and  2301.9,  and  if  applicable, 
documentation  indicating  high  incidence 
of  repair  or  periods  of  inoperabilitjr; 

(xv)  Evidence  that  the  applicant  has 
participated  (or,  in  the  case  of  a 
planning  grant,  will  participate)  in 
comprehensive  planning  for  the 
proposed  project,  including  community 
involvement,  an  evaluation  of  alternate 
technologies  and  coordination  with  state 
telecommunications  agencies,  if  any; 

(xvi)  Assurance  that  during  the  period 
in  which  the  applicant  possesses  or  uses 
the  Federally  funded  facilities  (whether 
or  not  this  period  extends  beyond  the 
Federal  interest  period),  the  applicant 
will  not  use  or  allow  the  use  of  the 
Federally  funded  equipment  for 
essentially  sectarian  purposes; 

(xvii)  A  detailed  explanation  of  any 
complaints  of  discrimination  currently 
pending  or  decided  against  the  applicant 
before  any  court  or  governmental 
agency; 

(xviii)  A  copy  of  any  Environmental 
Impact  Statement  or  other 
environmental  assessment  document 
prepared  in  conjunction  with  the 
proposed  project  as  may  be  required  by 
any  Federal,  state,  or  local  law  or 
regulation; 

(xix)  Assurance  of  compliance  with 
all  applicable  Federal  laws,  rules  or 
regulations  relating  to  the  project,  as 
described  on  the  application  form 
provided  by  the  Agency, 

(xx)  Assurance  of  compliance  with  all 
provisions  of  the  Drug-Free  Woricplace 
Requirements  and  the  CertiHcations  for 
Contracts,  Grants,  Loans  and 
Cooperative  Agreements  found  in  the 
application  form; 

(xxi)  Assurance  that  the  applicant  has 
taken  into  account  all  non-Federal 
sources  of  financial  support  for  this 
project;  that  the  non-Federal  share 
stated  by  the  Applicant  as  being 
available  for.  this  project  is  the 
maximum  amount  available  from  such 
sources;  and  that  the  applicant  will 
initiate  and  complete  the  work  within 
the  applicable  time  frame  after  receipt 
of  approval  from  the  Agency;  and, 

(xxii)  Assurance  that  the  applicant 
will  make  the  most  economical  and 
evident  use  of  the  Federal  funds. 

(e)  Deferred  applications.  (1)  An 
applicant  may  reactivate  an  application 


deferred  by  the  Agency  during  the  prior 
year  under  9  2301.15  if  the  applicant  has 
not  substantially  changed  the  stated 
purpose  of  the  application. 

(2)  An  applicant  may  reactivate  a 
deferred  application  only  during  the  two 
consecutive  years  following  the 
application's  initial  acceptance  for  filing 
by  the  Agency. 

(3)  To  reactivate  a  deferred 
application,  the  applicant  must  file  the 
information  described  in  paragraph 
(e)(4),  of  this  section  below,  whe^er 
mailed  or  hand  delivered,  at  or  before  5 
p.m.  on  the  closing  date. 

(4)  To  file  a  complete  reactivation 
request  the  applicant  must  submit  an 
original  and  one  copy  of  the  following: 

(i)  Part  I  of  the  approved  Agency 
application  form  with  the  original 
signature  of  an  ofiicer  of  the  applicant 
who  is  legally  authorized  to  sign  for  the 
applicant  with  a  notation  of  the  file 
number  of  the  earlier  application; 

(ii)  A  brief  narrative  statement  (not 
more  than  four  (4)  pages)  describing  the 
project  proposed  in  the  current 
application; 

(iii)  An  update  of  the  availability  of 
operating  funds  and  the  necessary  non- 
Federal  share  of  the  project 

(iv)  An  update  of  the  financial 
information  required  by  paragraph 
(d)(2)(viii)  of  this  section; 

(v)  A  revised  listing  of  current  eligible 
project  costs,  if  necessary; 

(vi)  A  revised  inventory  as  described 
in  paragraph  (d)(2)(x)  of  this  section. 
Applicants  having  previously  submitted 
an  inventory  need  submit  only  updated 
information; 

(vii)  A  revised  five-year  plan  as 
described  in  paragraph  (d)(2)(xi)  of  this 
section  outlining  the  applicant's 
projected  facilities  requirements  and  the 
projected  costs  of  such  requirements; 

(viii)  If  special  consideration  is 
requested  under  9  2301.3,  current 
information  detailing  the  basis  for  the 
request  on  the  exhibit  form  provided  by 
the  Agency, 

(ix)  Copies  of  letters  transmitting  a 
copy  of  the  current  application  to  each 
of  the  entities  required  under  9  2301.7; 

(x)  An  updated  explanation  of  any 
complaints  of  discrimination  currently 
pending  or  decided  against  the  applicant 
before  any  court  or  governmental 
agency  and, 

(xi)  Assurance  of  compliance  vvith  all 
applicable  Federal  laws,  rules  or 
regulations  relating  to  the  project  as 
described  on  the  application  form 
provided  by  the  Agency. 

(f)  Defer^  applications  that  are 
resubmitted  under  paragraph  (e)  Of  this 
section  and  contain  substantial  changes 
will  be  considered  as  new  applications 
and  must  comply  with  the  requirements 


of  9  2301.5(d).  All  deferred  applications 
may  be  subject  to  a  second 
determination  of  eligibility. 

(g)  Applications  resulting  from 
catastrophic  damage.  (1)  An  application 
may  be  filed  with  a  request  for  a  waiver 
of  die  closing  date,  as  provided  in 
9  2301.25,  when  an  eligible  broadcast 
applicant  suffers  catastrophic  damage  to 
the  basic  equipment  essential  to  its 
continued  operation  as  a  result  of  a 
natural  or  manmade  disaster  and  is  in 
dire  need  of  assistance  in  funding 
replacement  of  the  damaged  equipment. 

(2)  The  request  for  a  waiver  must  set 
forth  the  circumstances  that  prompt  the 
request  and  be  accompanied  by 
appropriate  supporting  documentation. 

(3)  A  waiver  will  not  be  granted  if  it  is 
determined  that  the  applicant  has  not 
carried  proper  insurance. 

(4)  Applications  filed  and  accepted 
pursuant  to  this  paragraph  must  contain 
all  of  the  elements  stipulated  in 
paragraph  (d)  or  (e),  above,  and  will  be 
subject  to  the  same  review  and 
evaluation  process  followed  for 
applications  accepted  for  filing  in  the 
normal  application  cycle,  although  the 
Administrator  may  establish  a  special 
timetable  for  review  and  evaluation  to 
permit  an  appropriately  timely  decision. 

9  2301.6  Additional  information. 

(a)  The  Agency  may  request  from  the 
applicant  any  additional  information 
that  the  Agency  deems  necessary  or 
pertinent.  Applicants  must  provide  to 
the  Agency  two  copies  of  any  additional 
information  that  the  Agency  requests 
within  fifteen  (15)  days  of  the  date  of  the 
Agency's  letter. 

(b)  Applicants  must  immediately 
provide  to  the  Agency  two  copies  of 
information  received  after  the  closing 
date  that  materially  affects  the 
application,  including: 

(1)  State  Single  Point  of  Contact  and 
State  Telecommunications  Agency 
comments  on  applications; 

(2)  FCC  file  numbers  and  changes  in 
the  status  of  FCC  applications  necessary 
for  the  proposed  project; 

(3)  Changes  In  the  status  of  proposed 
local  matching  funds,  including 
notification  of  the  passage  (inducting 
reduction  or  rejection)  of  a  proposed 
state  appropriation  or  receit  (or  denial) 
of  a  proposed  substantial  matching  gift; 

(4)  Changes  in  the  licensee,  in  the 
licensee's  board  structure,  in  the 
applicant's  IRS  section  501(c)(3)  status, 
or  in  the  applicant's  Articles  of 
Incorporation  or  Bylaws; 

(5)  Changes  in  the  status  of  prttposed 
production,  participation  or  distribution 
agreements  (if  relevant  to  the  proposed 
project); 
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(6)  Changes  in  lease  or  site  rights 
agreements;  and 

(7)  Complete  faflore  of  maior  items  of 
equipment  for  which  replacement  costs 
have  been  requested  or  changes  In  the 
status  of  the  needs  of  the  equipment 
requested. 

(c)  Applicants  mast  place  cofnes  of 
any  ad^tional  infbnnatioa  submitted  to 
the  Agency  in  the  copy  of  tlm 
application  availaUe  for  pabKc 
inspection  pursuant  to  1 2301.11. 

(d)  Potential  grant  redpients  may  be 
subject  to  the  following  Department  Pre- 
Award  Administrative  Requirements 
and  Policies: 

(1)  Name  Check  forms  (Form  CD-346] 
may  be  used  to  ascertain  badcground 
information  on  key  individuals 
associated  with  potential  grantees.  The 
Name  Check  requests  information  to 
determine  if  any  k^  individuals  in  the 
organization  have  been  convicted  of,  or 
are  under  indictment  or  have  been 
charged  with  criminal  offenses  such  as 
fraud,  theft,  perjury,  or  other  matters 
pertinent  to  management  honesty  or 
Hnancial  integrity; 

(2)  Potential  grantee  organizations 
may  also  be  subject  to  reviews  of  Dun 
and  Bradstreet  data  or  other  similar 
credit  cdiecks. 

§  2301.7  Service  of  applications. 

On  or  before  the  closing  date  aQ  new 
or  deferred  applicants  most  serve  a  copy 
of  the  application  on  the  following 
agencies: 

(a)  In  the  case  of  an  application  for  a 
construction  grant  for  which  FCC 
authorization  is  neoessmy,  the 
Secretary,  Federal  Communicabons 
Commission,  1919  M  Street  NW.,‘  :  ' 
Washington,  DC  20554; 

(b)  The  state  or  local  agency(-ies),  if 
any,  having  jurisdiction  over  &e 
development  of  broadcast  and/or 
nonbroadcast  telecommunications  in  the 
8tate(s}  and  the  community(-ies]  to  be 
served  by  the  proposed  project;  and, 

(c)  The  state  office  established  to 
review  applications  under  Executive 
Order  12372  as  amended  by  Executive 
Order  12416,  if  the  state  has  established 
such  an  office  and  wishes  to  review 
these  applications. 

§  2301.8  Federal  Communicatiofis 
Commission  authorization. 

(a)  Each  applicant  whose  project 
required  FCC  authorizatioa  must  file  an 
application  for  that  audiorization  on  or  , 
before  the  closing  dat&  Recommended  i 
submission  date  for  applications  to  the 
FCC  is  at  least  60  days  prior  to  the 
closing  date.  The  a{H>licant  should  :  j 
clearly  identify  itself  as  a  PTFP 
applicant. 


(b)  In  the  case  of  FCC  authorizations 
where  it  is  not  possible  or  practical  to 
submit  the  FCC  license  application  widi 
the  PTFP  applicatian,  sm^  as  C4and  • 
satellite  Uplinks,  low  power  television 
stations  and  translators,  remote  pidoips, 
studio-to-transmitter  links,  and  Very 
Small  Aperture  Terminals,  a  copy  of  the 
FCC  application  as  it  will  be  submitted 
to  the  FCC  or  the  equivalent 
engineering  data,  must  be  induded  in 
the  PITP  application. 

(c)  Any  FCC  authorization  required 
for  the  project  must  be  in  the  name  of 
the  applicant  for  the  PTFP  grant 

(d)  If  the  project  is  to  be  associated 
with  an  existing  station,  FCC  ^)m'ating 
authority  for  that  station  must  be 
current  and  valid. 

(e)  For  any  project  requiring  new 
authorization(s)  ^m  the  FCC  the 
applicant  must  file  a  copy  of  each  FCC 
application  and  any  amendments  with 
the  Agency. 

(f)  ff  the  applicant  feuls  to  file  the 
required  FCC  application(s)  by  the 
closing  date,  or  if  the  FCC  returns, 
dismisses,  or  denies  an  application 
required  for  the  project  or  any  part 
thereof,  or  for  the  operation  of  the 
station  with  which  the  project  is 
associated,  the  Agency  may  return  the 
application. 

(g)  No  grant  will  be  awarded  until 
confirmation  has  been  received  fi'om  the 
FCC  that  any  necessary  authorization 
will  be  issued. 

9  2301.9  Acceptance  for  filing. 

After  the  closing  date,  the  Agency  will 
examine  each  application  for  timeliness, 
completeness,  eligibility,  and  FCC 
authorization. 

(a)  The  Agency  will  publish  a  notice 
in  the  Fedei^  Reg^ter  listing  ail 
applications  accepted  for  filing. 
Acceptance  of  an  application  for  filing 
does  not  preclude  subsequent  return  or 
disapproval  of  the  application,  nor  does 
it  uusuie  that  the  application  will  be 
funded.  Publication  merely  operates  to 
qualify  the  application  to  compete  for 
fimding  with  other  applications 
accepted  for  filing. 

(bj  Hie  notice  of  acceptance  for  filing 
will  also  include  a  request  for  comments 
on  the  ai^lications  any  interested 
party.  The  procedural  requirements  of 
§  2301.11  will  be  set  forth  in  the  notice. 

(c)  Substantially  incomplete 
applications  will  be  returned  by  the 
A^ncy.  = 

(d)  Any  application,  amendment  to  an 
application,  or  request  to  reactivate  a 
deferred  applicatitm  that  is  filed  after^ 
the  closing  date  will  be  returned  by  the 
Agency. 

(e)  When  the  Agency  finds  that  either 
the  applicant  or  the  project  is  ineligible 


imder  the  Act  and/or  these  Rules,  it  will 
return  die  application  and  infonn  the 
applicant  of  the  denial  of  eligibility. 

(f)  If  the  A^ncy  finds  that  a  proposed  - 
project  requires  authorization  horn  the 
FCC  and  that  the  applicant  did  not 
tender  its  application  for  such 
authorization,  the  Agency  wHl  return  the 
application. 

(g)  With  respect  to  requests  to 
wi^draw  or  to  defn*  applications  fro' 
consideration: 

(1)  Applicants  may  request 
withdrawal  of  an  application  from 
consideration  for  fimding.  Withdrawn 
applications  will  be  returned  by  the 
Agency. 

(2]  Applicants  may  not  request  that 
the  Agency  defer  an  application  for 
subsequent  consideration.  A  request  for 
deferral  of  an  application  will  be 
considered  a  request  for  withdraw^ 

(h)  Deferred  applications  that  are 
submitted  for  reactivation  for  a  third . 
time  win  be  returned  the  Agency. 

9  2301.10  Appeals. 

(a)  Within  15  calendar  days  after  the 
date  on  which  the  Agency  sends  a 
written  notice  to  an  applicant  denying 
the  eligibility  of  the  applicant  or  tte 
proposed  project  or  notifying  an 
applicant  that  its  application  is 
substantially  incomplete,  the  applicant 
may  file  a  written  notice  of  appeal  with 
the  Administrator  at  the  address  listed 
in  9  2301 .5(a}.  Applicants  may  not 
appeal  the  return  of  applications  filed 
aher  the  closing  date. 

(b)  The  notice  of  appeal  must  show 
that  the  denial  of  eligibility  or 
determination  of  incompleteness  is 
factually  or  legally  incorrecL  If  toe 
applicant  relies  on  any  written 
documents  or  other  materials  to  dispute 
the  Agency’s  action,  the  applicant 
should  list  and  attach  a  copy  of  each 
item  or  indicate  that  the  A^ncy  has  a 
copy  of  the  item  in  its  possession. 

(c)  Upon  receipt  of  the  notice  of 
appeal,  the  Administrator  will  review 
the  appeal  in  consultation  with  the  Chief 
Counsel  and  the  PTFP  Director  and  will 
render  a  written  deciskm  within  30 
calendar  days. 

(d)  If  the  Administrator  sustains  the 
denial  of  eligibility  or  the  determination 
of  incompleteness,  the  Agency  will 
return  the  application  to  the  applicant 

(e)  All  decisions  x>f  the  Administrator 
made  under  paragraph  (c|  of  this  section 
are  final 

92301.11  Pitolic  oommanta. 

(a)  The  appMcant  shall  make  a  copy  of 
its  application  available  at  its  offices  for 
public  inspection  during  noimal 
business  hours. 
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(b)  Any  interested  party  may  Rle 
comments  with  the  Agency  supporting 
or  opposing  an  application  and  setting 
forth  the  grounds  for  support  or 
opposition.  Such  comments  must  contain 
a  certification  that  a  copy  of  the 
comments  has  been  delivered  to  the 
applicant  Comments  must  be  sent  to  the 
address  listed  in  §  2301.5(a). 

(c)  The  Agency  will  incorporate  all 
comments  ^m  the  public  and  any 
replies  from  the  applicant  in  the 
applicant's  official  file. 

§  2301.12  Coordination  mrith  interested 
agencies  and  organizations. 

In  acting  on  applications  and  carrying 
out  other  responsibilities  under  the  Act 
the  Agency  shall  consult  with: 

(a)  The  FCC,  with  respect  to  functions 
that  are  of  Interest  to.  or  affect  other 
functions  of  the  FCC; 

(b)  The  Corporation  for  Public 
Broadcasting,  public  broadcasting 
agencies,  organizations,  other  agencies, 
and  institutions  administering  programs 
which  may  be  coordinated  effectively 
with  Federal  assistance  provided  under 
the  Act:  and, 

(q)  The  state  office  established  to 
review  applications  under  Executive 
Order  12372  as  amended  by  Executive 
Order  12416,  if  the  state  has  established 
such  an  office  and  wishes  to  review 
these  applications. 

§  2301.13  Funding  crfteria  for  construction 
applications. 

In  determining  whether  to  approve  or 
defer  a  construction  grant  application,  in 
whole  or  in  part  and  the  amount  of  such 
grant  the  Agency  will  evaluate  all  the 
information  in  the  application  file  and 
consider  the  following  factors,  each  of 
which  has  equal  weight 

(a)  The  extent  to  which  the  project 
meets  the  program  purposes  set  forth  in 
§  2301.2  as  well  as  the  specific  program 
priorities  set  forth  in  the  appendix  of 
these  Rules; 

(b|  The  adequacy  and  continuity  of 
financial  resources  for  long-term 
operational  support; 

(c)  The  extent  to  which  non-Federal 
funds  will  be  used  to  meet  the  total  cost 
of  the  project; 

(d)  The  extent  to  which  the  applicant 
has: 

(1)  Assessed  specific  educational . 
informational  and  cultural  needs  of  the  . 
community(-ies)  to  be  served,  and  the 
extent  to  which  the  proposed  service 
will  not  duplicate  service  already 
available. 

(2)  Evaluated  alternative  tcichnologies 
and  the  bases  upon  which  the 
technology  was  selected: 

(3)  Provided  significant 
documentation  of  its  equipment 


requirements,  and  the  urgency  of 
acquisition  or  replacement; 

(4)  Provided  documentation  of  an 
increasing  pattern  or  substantial  non- 
Federal  financial  support; 

(5)  Provided  other  evidence  of 
community  support  such  as  letters  from 
elected  or  appointed  policy-making 
officials,  and  from  agencies  for  which 
the  applicant  produces  or  will  produce 
programs  or  other  materials; 

(e)  The  extent  to  which  the  evidence 
supplied  in  the  application  reasonably 
assures  an  increase  in  public 

>  telecommunications  services  and 
facilities  available  to,  operated  by,  and 
owned  or  controlled  by  minorities  and 
women; 

(f)  The  extent  to  which  various  items 
of  eligible  apparatus  proposed  are 
necessary  to,  and  capable  of,  achieving 
the  objectives  of  the  project  and  will 
permit  the  most  efficient  use  of  the  grant 
funds; 

(g)  The  extent  to  which  the  eligible 
equipment  requested  meets  current 
broadcast  industry  performance 
standards; 

(h)  The  extent  to  which  the  applicant 
will  have  available  sufficient  qualified 
staff  to  operate  and  maintain  the  facility 
and  provide  services  of  professional 
quality; 

(i)  The  extent  to  which  the  applicant 
has  planned  and  coordinated  the 
proposed  services  with  other 
telecommunications  entities  in  the 
service  area; 

(j)  The  extent  to  which  the  project 
implements  local  statewide  or  regioiial 
public  telecommunications  systems 
plans,  if  any;  and 

(k)  The  readiness  of  the  FCC  to  grant 
any  necessary  authorization. 

9  2301.14  Funding  crttwla  for  planning 
appiicatkHia. 

In  determining  whether  to  approve  or 
defer  a  planning  grant  application,  in 
whole  or  in  pari  and  the  amount  of  such 
grant  the  Agency  will  evaluate  all  the 
information  in  the  application  file  and 
consider,  in  no  order  of  priority,  the 
following  factors: 

(a)  The  extent  to  which  the  applicant's 
interests  and  purposes  are  consistent 
iwith  the  purposes  of  the  Act  and  the 
priorities  of  the  Agency, 

(b)  The  qualifications  bf  the  proposed 
project  planner; 

(c)  The  extent  to  which  the  project's 
proposed  procedural  design  assures  that 
the  applicant  would  adequately: 

.  (1)  Obtain  financial  human  and 
support  resources  necessary  to  conduct 
the  plan; 

(2)  Coordinate  with  other 
teleconununications  entities  at  the  local 
State,  regional  and  national  levels; 


(3)  Evaluate  alternative  technologies 
and  existing  services;  and 

(4)  Receive  participation  by  the  public 
to  be  served  (and  by  minorities  and 
women  in  particular)  in  the  project 
planning; 

(d)  Any  pre-plaiming  studies 
conducted  by  the  applicant  showing  the 
technical  feasibility  of  the  proposed 
planning  project  (such  as  the  availability 
of  a  frequency  assignment  if  necessary, 
for  the  pro'ect);  and, 

(e)  The  feasibility  of  the  proposed 

procedure  and  timetable  for  achieving 
the  expected  results  > 

§  2301.15  Action  on  all  appHcations. 

(a)  After  consideration  of  an 
application  which  the  Agency  has 
accepted  for  filing,  any  comments  filed 
by  interested  parties  and  replies  thereto, 
and  any  other  relevant  information,  the 
Agency  will  take  one  of  the  following 
actions: 

(1)  Select  the  application  for  funding, 
in  whole  or  in  part; 

(2)  Defer  the  application  for 
subsequent  consideration; 

(3)  Return  the  application  as  ineligible 
pursuant  to  §  2301.9  with  a  notice  of  the 
grounds  and  reason;  or, 

(4)  Return  applications  which  remain 
unfunded  after  consideration  by  the 
Agency  for  three  years. 

(b)  Upon  the  approval  or  deferral  in 
whole  or  in  pari  of  an  application,  the 
Agency  will  inform: 

(1)  The  applicanl 

(2)  Each  State  educational  television, 
radio,  or  telecommunications  agency,  if 
any,  in  any  state  any  part  of  which  lies 
within  the  service  area  of  the  applicant's 
facility, 

(3)  The  FCC;  and, 

(4)  The  Corporation  for  Public 
Broadcasting  and,  as  appropriate,  other 
public  telecommunications  entities. 

(c)  If  the  Agency  decides  to  fund  an 
application,  the  award  documents  will 
include  grant  terms  and  conditions  and 
whatever  other  provisions  are  required 
by  Federal  law  or  regulations,  or  which 
may  be  deemed  necessary  or  desirable 
for  the  achievement  of  program 
purposes. 

(d)  An  applicant  or  an  objecting  party 
may  not  appeal  to  the  Administrator  the 
Agency's  determination  to  fund  or  not 
fund  a  particular  application.  ■  ■ 

(e)  Infoimation  atmut  grant  terms  and 
conditions  or  other  applicable  laws  and 
regulations  is  available  from  PTFP  at  the 
address  listed  in  S  2301.5(a). 

(f)  Written  and  oral  contacts  between 
PiVp  staff  members  and  applicants  and 
their  representatives  during  the 
application  review  period  are  governed 
by  the  following 
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(1)  Members  of  the  PTFP  staff  are  not 
authorized  to  discuss  the  merits  of  an 
application  when  it  is  under  review. 

(2)  Applicants  are  expected  to  notify 
FIFP  of  events  that  occur  after  the 
closing  date  and  that  materially  affect 
the  application,  including  those  items 
requested  in  $  2301.6(b). 

(3)  Other  permissible  contacts  include: 

(1)  Appeals  of  PTFP  determinations  of 
the  eligibility  of  an  application,  pursuant 
to  9  2301.10; 

(ii)  Responses  to  adverse  comments 
filed  by  members  of  the  public  piu'suant 
to  §  2301.11;  and 

(iii)  Discussion  of  matters  relating  to 
other  PTFP  awards  an  organization  may 
have. 

(4)  Nothing  in  this  section  should  be 
interpreted  as  preventing  PTFP  staff 
from  requesting  an  applicant  to  submit 
information  that  may  not  have  been 
included  in  the  original  submission. 

Subpart  C— Federal  Financial 
Participation 

9  2301.16  Amount  of  the  Federal  grant 

(a)  Construction  grants.  (1)  A  Federal 
grant  for  the  construction  of  a  public 
telecommimications  facility  shall  be  in 
an  amount  determined  by  the  Agency 
and  set  forth  in  the  award  document. 
Such  amount  may  not  exceed  seventy- 
five  (75)  percent  of  the  amount 
determined  by  the  Agency  to  be  the 
reasonable  and  necessary  cost  of  such 
project. 

(2)  No  part  of  the  grantee’s  matching 
share  of  the  eligible  project  costs  may 
be  met  with  funds  paid  by  the  Federal 
government,  except  where  the  use  of 
such  funds  to  meet  a  Federal  matching 
requirement  is  specifically  and 
expressly  authorized  by  the  relevant ' 
Federal  statute. 

(3)  After  the  closing  date,  the 
applicant  may,  at  its  own  risk,  obligate 
non-Federal  matching  funds  for  the 
acquisition  of  proposed  equipment.  No 
funds  fi-om  the  Federal  share  of  the  total 
project  cost  may  be  obligated  until  the 
award  period  start  date.  If  an  applicant 
or  recipient  obligates  Federal  Award 
funds  before  the  start  date,  the 
Department  may  refuse  to  offer  the 
award  or,  if  the  award  has  already  been 
granted,  terminate  the  grant. 

(4)  Funds  supplied  to  an  applicant  by 
the  Corporation  for  Public  Broadcasting 
may  not  be  used  for  the  required  non- 
Federal  matching  purposes,  except  upon 
a  clear  compelling  showing  of  need. 

(b)  Planning  grants.  A  Federal  grant 
for  the  planning  of  a  public 
telecommunications  facility  shall  be  in 
an  amount  determined  by  the  Agency 
and  set  forth  in  the  award  document  and 
the  attachments  thereto.  The  Agency 


may  provide  up  to  one  hundred  (100) 
percent  of  the  funds  necessary  for  the 
planning  of  a  public  telecommunications 
construction  project. 

(c)  Project  costs  do  not  include  the 
value  of  eligible  apparatus  owned  or 
acquired  by  the  applicant  prior  to  the 
closing  date.  Accepting  title  to  donated 
equipment  prior  to  the  closing  date  is 
considered  ownership  or  acquisition  of 
equipment. 

(d)  If  the  actual  costs  inciirred  in 
completing  the  planning  or  construction 
project  are  less  than  the  estimated 
project  total  costs,  which  were  the  basis 
for  the  Agency’s  determination  of  the 
initial  grant  award,  the  Agency  shall 
reduce  the  amoimt  of  the  final  grant 
award  so  that  the  final  grant  award 
bears  the  same  ratio  to  the  actual  cost  of 
the  project  as  the  initial  grant  award 
bore  to  the  estimated  total  project  costs. 
In  no  case  will  the  final  grant  award 
exceed  the  initial  grant  award. 

9  2301.17  Items  and  costs  ineligible  for 
Federal  funding. 

The  following  items  and  costs  are 
ineligible  for  fimding  under  the  Act: 

(a)  Equipment  and  supplies.  Each 
year,  the  Agency  will  reidew  its  list  of 
ineligible  equipment  and  supplies.  A 
copy  of  the  currently  applicable  list  of 
ineligible  equipment  will  be  provided 
with  every  application  package  for  PTFP 
grants. 

(b)  Other  expenses  ineligible  for 
funding.  (1)  Buildings  and  modifications 
to  buildings  to  house  eligible  equipment 
and  fences  surrounding  them  are  not 
themselves  eligible  for  funding  under 
this  program,  except  that  small 
equipment  shelters  that  are  part  of 
satellite  earth  stations,  translators, 
microwave  interconnection  facilities, 
and  similar  facilities  are  eligible  for 
funding; 

(2)  Land  and  land  improvements; 

(3)  Salaries  of  personnel  employed  by 
an  operating  public  telecommunications 
entity  and  other  operational  costs, 
except 

(i)  for  planning  projects  (see  section 
392(c)  of  the  Act);  or, 

(ii)  to  the  extent  that  an  applicant  can 
demonstrate  exceptional  need  or  that 
substantially  greater  efficiency  would 
result  from  staff  installation. 

(4)  Moving  costs  required  by 
relocations; 

(5)  Such  other  expenses  as  the  Agency 
may  determine  prior  to  the  award  of  a 
grant.  ' 

9  2301.18  Payment  of  the  Federal  grant 

(a)  The  Department  will  not  make  any 
payment  under  an  award,  unless  and 
until  the  recipient  complies  with  all 


relevant  requirements  imposed  by  this 
Part.  Additionally: 

(1)  With  regard  to  a  public 
telecommunications  entity  requiring 
FCC  authorization,  the  Department  will 
not  make  any  payment  until  it  receives 
confirmation  that  the  FCC  has  granted 
any  necessary  authorization; 

(2)  The  Department  will  not  make  any 
payment  under  an  award  imless  and 
until  any  special  award  conditions 
stated  in  the  award  documents  are  met; 
and 

(3)  An  agreement  to  share  ownership 
of  the  grant  equipment  [e.g.,  a  joint 
venture  for  a  tower)  must  be  approved 
by  the  Agency  before  any  funds  for  the 
project  will  be  released. 

(b)  After  the  conditions  indicated  in 
paragraph  (a)  of  this  section  have  been 
satisfied,  the  Department  will  make 
payments  to  the  grantee  in  such 
installments  consistent  with  the 
percentage  of  project  completion.  As  a 
general  matter,  the  Agency  expects 
grantees  to  expend  local  matching  funds 
at  a  rate  at  least  equal  to  the  ratio  of  the 
local  match  to  the  Federal  grant  as 
stipulated  in  the  grant  award. 

(c)  When  an  applicant  completes  a 
construction  project,  the  Agency  will 
assign  a  completion  date  that  the 
Agency  will  use  to  calculate  the 
termination  date  of  the  Federal  interest 
period.  The  completion  date  will  be  the 
date  on  which  the  grantee  certifies  in 
writing  that  the  project  is  complete  and 
in  accord  with  the  terms  and  conditions 
of  the  grant,  as  required  under  9  2301.20. 
If  the  PTFP  Director  determines  that  the 
grantee  improperly  certified  the  project 
to  be  complete,  the  PTFP  Director  will 
amend  the  completion  date  accordingly. 

Subpart  D— Accountability  for  Federal 
Funds 

9  2301.19  Retention  of  records. 

(a)  Each  recipient  of  assistance  imder 
this  program  shall  keep  intact  and 
accessible  the  following  records: 

(1)  A  complete  and  itemized  inventory 
of  all  public  telecommunications 
facilities  under  the  control  of  the 
grantee,  whether  or  not  financed,  in 
whole  or  in  part,  with  Federal  funds; 

(2)  Complete  and  current  financial 
records  that  fully  disclose  the  total 
amount  of  the  project;  the  amount  of  the 
grant;  the  disposition  of  the  grant 
proceeds;  and  the  amount,  nature  and 
source  of  non-Federal  funds  associated 
with  the  project;  and, 

(3)  All  records  specified  in  Office  of 
Management  and  Budget  Circular  A-110 
(for  educational  institutions,  hospitals 
and  nonprofit  organizations)  and  15  CFR 
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part  24  (for  State  and  Local 
Governments). 

(b)  The  grantee  shall  mark  project 
apparatus  in  a  permanent  manner  in 
order  to  assure  easy  and  accurate 
identiHcation  and  reference  to  inventory 
records.  The  marking  shall  include  the 
PTFP  grant  number  and  a  unique 
inventory  number  assigned  by  the 
grantee. 

§  2301.20  Completion  of  Proiects. 

(a)  Upon  completion  of  a  planning 
project,  the  grantee  must  promptly 
provide  to  the  Administrator  two  copies 
of  any  report  or  study  conducted  in 
whole  or  in  part  with  funds  provided 
under  this  program  by  sending  the 
copies  to  the  Agency.  This  report  shall 
meet  the  goals  and  objectives  for  which 
the  grant  is  awarded  and  shall  follow 
the  written  instructions  and  guidance 
provided  by  the  Agency.  The  grant 
award  goals  and  objectives  are  stated  in 
the  planning  narrative  as  amended  and 
are  incorporated  by  reference  into  the 
award  agreement.  The  Agency  shall 
review  this  report  for  the  extent  to 
which  those  goals  and  objectives  are 
addressed  and  met,  for  evidence  that  the 
work  contracted  for  under  the  grant 
award  was  in  fact  performed,  and  that 
the  written  instructions  and  guidance 
provided  by  the  Agency,  if  any,  were 
followed.  If  this  report  fails  to  address 
or  meet  any  grant  award  goals  or 
objectives,  or  if  there  is  no  evidence  that 
the  work  contracted  for  was  in  fact 
performed,  or  if  this  report  cleariy 
indicates  that  the  written  instructions 
and  guidance  provided  by  the  Agency,  if 
any,  were  disregarded,  then  the  Agency 
may  pursue  remedial  action.  Remedial 
action  includes,  but  is  not  limited  ta 
demand  for  submission,  in  whole  or  in 
part,  of  an  acceptable  Hnal  report.  An 
unacceptable  final  report  may  result  in 
the  establishment  of  an  account 
receivable  by  the  Department 

(b)  Upon  completion  of  a  construction 
project,  the  grantee  must: 

(1)  Certify  that  the  grantee  has 
acquired,  installed  and  begun  operating 
the  project  equipment  in  accordance 
with  the  project  as  approved  by  the 
Agency  and  has  complied  with  all  terms 
and  conditions  of  the  grant  as  speciHed 
in  §  2301.5: 

(2)  Certify  that  the  grantee  has 
obtained  any  necessary  FCC 
authorizations  to  operate  the  project 
apparatus  following  the  acquisition  and 
installation  of  the  apparatus  and 
document  the  same; 

(3)  Certify  that  the  facilities  have  been 
acquired,  that  they  are  in  operating 
order  and  that  the  grantee  is  using  the 
facilities  to  provide  public 
telecommunications  services  in 


accordance  with  the  project  as  approved 
by  the  Agency  and  document  same; 

(4)  Certify  that  the  grantee  has 
obtained  adequate  insurance  to  protect 
the  Federal  interest  in  the  project  in  the 
event  of  loss  through  casualty  and 
provide  the  Agency  with  a  copy  of  its 
insurance  policy; 

(5)  Certify,  if  not  previously  provided, 
that  the  grantee  has  acquired  all 
necessary  leases  or  other  site  rights 
required  for  the  project; 

(6)  Certify,  if  appropriate,  that  the 
grantee  has  qualified  for  receipt  of  funds 
from  the  Corporation  for  Public 
Broadcasting; 

(7)  Provide  a  complete  and  accurate 
final  inventory  of  equipment  acquired 
under  the  project  and  a  final  accounting 
of  all  project  expenditures,  including 
non-equipment  costs  (e.g.,  installation 
costs);  and 

(8)  Execute  and  record  a  final  priority 
lien  reflecting  the  comi^eted  project  and 
assuring  the  Federal  government's 
reversionary  interest  in  all  equipment 
purchased  under  the  grant  project  for 
the  duration  of  the  Federal  interest 
period. 

§  2301.21  Annual  status  report  for 
construction  protects. 

(a)  Recipients  of  construction  grants 
are  require  to  submit  an  Annual  Status 
Report  for  each  grant  project  that  is  ki 
the  Federal  interest  period.  The  Reports 
are  due  no  later  than  April  1  in  each 
year  of  the  period.  In  the  Annual  Status 
Report,  the  grant  recipient  must  certify: 

(1)  That  it  remains  an  eligible  entity  as 
defined  in  the  PTFP  Rules  and 
Regulations; 

(2)  That  it  continues  to  use  the 
equipment  purchased  under  the  grant  to 
provide  public  telecommunications 
services  as  approved  by  the  Agency  for 
the  original  purposes  of  the  grant; 

(3)  That  it  continues  to  hold  any  FCC 
authorizations  necessary  to  operate  the 
project  apparatus; 

(4)  That  it  continues  to  protect  all 
equipment  purchased  under  the  grant 
with  adequate  insurance  coverage; 

(5)  That  it  remains  in  compliance  with 
all  of  the  terms  and  conditions  of  the 
grant;  and 

(6)  That  no  significant  changes  have 
occurred  during  the  reporting  period 
with  respect  to  any  of  the  terms  and 
conditions  of  the  grant. 

(b)  In  addition,  the  grant  recipient 
must 

(1)  Provide  information  as  to  whether 
any  discrimination  complaints  are 
pending  against  it  and  whether,  during 
the  reporting  period,  any  adverse 
judgments  have  been  rend^'ed  against  it 
because  of  discriminatory  practices — 


(1)  Pending  complaints  must  be 
described  and  their  status  given; 
adverse  judgments  must  be  summarized 
and  a  description  given  of  what  action 
the  recipient  has  taken  or  is  taking  to 
remedy  the  effects  of  the  adjudged 
discrimination; 

(ii)  If  the  recipient  is  a  non-profit 
institution,  or  a  college  or  university, 
discrimination  complaints  and  adverse 
judgments  must  be  reported  for  the 
entire  organization,  not  just  for  the 
broadcast  station.  If  the  recipient  is  a 
state  or  municipal  agency, 
discrimination  complaints  and  adverse 
judgments  should  be  reported  only  for 
the  agency  that  received  the  Federal 
grant  money,  not  the  entire  state  or 
municipal  government; 

(2)  Certify,  if  it  is  an  academic 
institution,  that  it  does  not  discriminate 
in  its  admissions  policies  or  in  the 
opportunities  it  affords  to  persons  to 
participate  in  the  receiving  or  providing 
of  services  [Nota  Bene:  this  certification 
applies  to  the  entire  academic 
institution,  not  just  to  the  entity  that  was 
the  subject  of  the  grant); 

(3)  Submit  a  separate  Annual  Status 
Report  with  an  original  signature  for 
each  grant  it  has  received  that  is  still  in 
the  Federal  interest  period;  and 

(4)  Take  whatever  steps  may  be 
necessary  to  ensure  that  the  Federal 
government's  reversionary  interest 
continues  to  be  protected  for  the  10-year 
period  by  recording,  when  and  where 
required,  a  lien  continuation  statement 
and  reporting  that  fact  in  the  Annual 
Status  Report. 

Subpart  E — Control  and  Use  of 
Facilities 

§  2301.22  Condltiona  attached  to  the 
Federal  grant 

When  an  ap^icant  is  awarded  a 
Federal  grant  under  the  PTFP,  the 
applicant  (now  the  grantee)  takes  the 
grant  sul^Mt  to  certain  conditions 
concerning  the  uses  of  the  Federal 
monies  and  the  equipment  obtained 
with  those  monies.  'The  conditions  are 
those  listed  at  1 2301.15(c)  plus  the 
following  specific  conditions; 

(a)  In  order  to  assure  that  the  Federal 
investment  hti  public 
telecommunications  facilities  funded 
under  the  Act  will  continue  to  be  used  to 
provide  public  telecommunications 
services  to  the  public  during  the  period 
of  Federal  interest,  which  shall  be  no 
less  than  ten  (10)  years  fiom  the  date  of 
completion  of  the  project,  ail  grantees 
shall: 

(1)  Execute  and  record  a  document 
establishing  that  the  Federal 
government  has  a  priority  lien  on  any 
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facilities  purchased  with  funds  under 
the  Act  during  the  period  of  continuing 
Federal  interest.  The  document  shall  be 
recorded  where  liens  are  normally 
recorded  in  the  community  where  the 
facility  is  located  and  in  the  community 
where  the  grantee’n  headquarters  are 
located; 

(2)  File  a  certified  copy  of  the 
recorded  lien  with  the  Administrator 
ninety  days  after  the  grant  award  is 
received; 

(3)  Not  dispose  of  or  encumber  its  title 
or  other  interests  in  the  equipment 
acquired  under  this  grant  and  will,  if 
applicable,  file  any  continuation 
statements  necessary  to  preserve  the 
Federal  Government’s  secured  interest 
in  the  equipment  acquired  with  Federal 
funds. 

(b)  During  the  construction  of  a 
project  and  the  Federal  interest  period, 
the  grantee  must; 

(1)  Continue  to  be  an  eligible 
organization  as  described  in  §  2301.4, 
above; 

(2)  Obtain  and  continue  to  hold  any 
necessary  FCC  authorizationjs); 

(3)  Use  the  Federal  funds  for  which 
the  grant  was  made  for  the  equipment 
and  other  expenditure  items  specified  in 
the  application  for  inclusion  in  the 
project,  except  that  the  grantee  may 
substitute  other  items  where  necessary 
or  desirable  to  carry  out  the  purpose  of 
the  project  as  approved  in  advance  by 
the  agency  in  writing; 

(4)  Use  the  facilities  and  any  monies 
generated  through  the  use  of  the 
facilities  primarily  for  the  provision  of 
public  telecommunications  services  and 
ensure  that  the  use  of  the  facilities  for 
other  than  public  telecommunications 
purposes  does  not  interfere  with  the 
provision  of  the  public 
telecommunications  services  for  which 
the  grant  was  made; 

(5)  Not  make  its  facilities  available  to 
any  person  for  the  broadcast  or  other 
transmission  intended  to  be  received 
directly  by  the  public,  of  any 
advertisement,  unless  such  broadcast  or 
transmission  is  expressly  and 
specifically  permitted  by  law  or 
authorized  by  the  FCC; 

(6)  Hold  appropriate  title  or  lease 
satisfactory  to  protect  the  Federal 
interest  to  the  site  or  sites  on  which 
apparatus  proposed  in  the  project  will 
be  operated,  including  the  right  to 
construct,  maintain,  operate,  insoect  and 
remove  such  apparatus,  sufficient  to 
assure  continuity  of  operation  of  the 
facility; 

(7)  Maintain  protection  against 
common  hazards  through  adequate 
insurance  coverage  or  other  equivalent 
undertakings,  except  that,  to  the  extent 
the  applicant  follows  a  difierent  policy 


of  protection  with  respect  to  its  other 
property,  the  applicant  may  extend  such 
policy  to  apparatus  acquired  and 
installed  under  the  project,  if  they 
receive  express  written  approval  for  this 
different  policy  from  the  Director.  The 
grantee  will  purchase  flood  insmahce 
(in  communities  where  such  insurance  is 
available]  if  the  facilities  will  be 
constructed  in  any  areas  that  has  been 
identified  by  the  Secretary  of  Health 
and  Human  Services  as  having  special 
flood  hazards; 

(8)  Submit,  in  triplicate,  within  30 
calendar  days  of  the  award  date,  to  the 
Agency  a  construction  schedule  or  a 
revised  planning  timetable  that  will 
include  the  information  requested  in  the 
grant  terms  and  conditions  in  the  award 
package; 

(9)  Comply  with  15  CFR  part  24  and 
the  provisions  of  the  Office  of 
Management  and  Budget  Circular  A-128 
(for  State  and  Local  Governments  and 
political  subdivisions)  and  OMB 
Circulars  A-110  and  A-122  and  15  CFR 
part  29b  (for  institutions  of  higher 
education,  hospitals  and  other  nonprofit 
organizations)  for  the  procurement  of 
equipment  and  services  funded  in  whole 
or  in  part  with  Federal  monies; 

(10)  Remit  interest  earned  on 
advances  of  Federal  funds  to  the 
Agency  in  accordance  with  all  relevant 
Federal  laws  and  regulations; 

(11)  State  when  advertising  for  bids 
for  the  purchase  of  equipment  that  the 
Federal  Government  has  an  interest  in 
facilities  purchased  with  Federal  funds 
under  this  program  which  begins  with 
the  purchase  of  the  facilities  and 
continues  for  ten  (10)  years  after  the 
completion  of  the  project; 

(12)  Submit,  during  the  construction  of 
this  project  both  performance  reports 
and  the  required  financial  reports,  in 
triplicate,  on  a  calendar  year  quarterly 
basis  for  the  periods  ending  March  31, 
June  30,  September  30,  and  December  31, 
or  any  portion  thereof.  Reports  are  due 
no  later  than  30  days  following  the  end 
of  each  reporting  period.  The  Quarterly 
Performance  Reports  should  contain  the 
following  information; 

(i)  A  comparison  of  actual 
accomplishments  during  the  reporting 
period  with  the  goals  and  dates 
established  in  the  Construction  or 
Planning  Schedule  for  that  reporting 
period; 

(ii)  Description  of  any  problems  that 
have  arisen  or  reasons  why  established 
goals  have  not  been  met; 

(iii)  Actions  taken  to  remedy  any 
failures  to  meet  goals;  and 

(iv)  Construction  projects  must  also 
include  a  list  of  equipment  purchased 
during  the  reporting  period  compared 
with  the  equipment  authorized.  This 


information  must  include  manufacturer, 
make  and  model  number,  brief 
description  and  number  of  the  items 
pmchased,  cost; 

(13)  Promptly  complete  the  project 
and  place  the  public 
telecommunications  facility  into 
operation; 

(14)  Permit  inspections  during  normal 
working  hours  by  the  Agency  and  the 
Comptroller  General  of  the  United 
States  or  their  duly  authorized 
representatives,  of  the  public 
telecommunications  facilities  acquired 
with  Federal  financial  assistance  or  of 
any  books,  documents,  papers,  and 
records  relating  to  those  facilities; 

(15)  Comply  with  Federal  statutes 
relating  to  nondiscrimination.  These 
include  but  are  not  limited  to;  (i)  Title  VI 
of  the  Civil  Rights  Act  of  1964  (^b.  L 
88-352),  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national 
origin;  (ii)  Title  IX  of  the  Education 
Amendiments  of  1972,  as  amended  (20 
U.S.C.  1681-1683,  and  1685-1686),  which 
prohibits  discrimination  on  the  basis  of 
sex;  (iii)  section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  794, 
which  prohibits  discrimination  on  the 
basis  of  handicaps;  (iv)  the  Age 
Discrimination  Act  of  1975,  as  amended 
(42  U.S.C.  6101-6107),  which  prohibits 
discrimination  on  the  basis  of  age;  (v) 
the  Drug  Abuse  Office  and  Treatment 
Act  of  1972  (Pub.  L  92-255),  as  amended, 
relating  to  nondiscrimination  on  the 
basis  of  drug  abuse;  (vi)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (Pub.  L  91- 
616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of 
alcohol  abuse  or  alcoholism;  (vii) 
section  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3 
and  290  ee-3),  as  amended,  relating  to 
confidentiality  of  alcohol  and  drug 
abuse  patient  records;  (viii)  Title  VIII  of 
the  Civil  Rights  Act  of  1968  (42  U.S.C. 
3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (ix)  any  other 
nondiscrimination  provisions  in  the 
specific  statute(s]  under  which 
application  for  Federal  assistance  is 
being  made;  and  (x)  the  requirements  of 
any  other  nondiscrimination  statute(s] 
which  may  apply  to  the  application. 

(16)  Obtain  the  Agency’s  prior 
approval  for  substantial  changes  in  the 
approved  grant  project,  including  but  not 
limited  to  the  following; 

(i)  Costs  (including  planning  costs), 

(ii)  Essential  specifications  of  the 
equipment, 

(iii)  The  engineering  configuration  of 
the  project. 


iitWr; 
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(iv)  Extensions  of  the  approved  grant 
award  period,  and 

(v)  Transfers  of  a  grant  award  to  a 
successor  in  interest,  pursuant  to 

§  2301.23(c)(1)- 

(17)  Ckimply  with  all  applicable 
Federal  laws,  rules  or  regulations 
relating  to  the  project. 

(c)  The  AgCTicy  wilt  allow  the 
acquisition  of  facilities  by  lease; 
however,  several  provisions  must  be 
followed: 

(1)  The  lease  must  be  for  a  term  of 
years  not  greater  than  the  remaining 
useful  life  of  the  facilities  nor  less  than 
ten  (10)  years  following  completion  of 
the  project  (including  renewal  options); 

(2)  The  cost  of  the  lease  must  not  be 
more  than  the  total  of  the  non-Federat 
share  of  the  matching  funds; 

(3)  The  actual  amount  of  the  lease 
must  not  be  more  than  the  outright 
purchase  price  would  be;  and 

(4)  The  lease  agreement  must  state 
that  in  the  event  of  anticipated  or  actual 
termination  of  the  lease,  ^e  Federal 
Government  through  the  Agency  has  the 
right  to  transfer  and  assign  the  leasehold 
to  a  new  grantee  for  the  duration  of  the 
lease  contract. 

(d)  During  the  period  in  which  the 
grantee  possesses  or  uses  the  Federally 
funded  facilities  (whether  or  not  this 
period  extends  beyond  the  Federal 
interest  period),  the  grantee  may  not  use 
or  allow  the  use  of  the  Federally  funded 
equipment  for  purposes  the  essential 
thrust  of  which  are  sectarian. 

§  2301.23  Grant  auapanslona, 
terminations,  and  transfers. 

(a)  Suspension  or  termination  for 
cause.  If  a  grantee  fails  to  meet  any 
conditions  attached  to  the  grant,  as 
specified  in  sections  2301.15(c)  and 
2^.22  of  this  part,  the  Agency  reserves 
the  ri^t  to  recommend  any  appropriate 
action  including,  but  not  limited  to: 

(1)  Suspending  a  particular  grant  in 
whole  or  in  part  and  withholding  further 
payments  under  that  grant,  pending 
corrective  actimi  by  the  grantee; 

(2)  Prohibiting  a  grantee  from 
incurring  additional  obligations  of  funds, 
pending  corrective  action  by  the  grantee; 

(3)  Where  the  grantee  cannot  (or  will 
not)  comply  with  the  condition  (or 
conditions)  attached  to  a  particular 
grant,  terminating  the  grant  and 
requiring  the  grantee  to  repay  the 
Federal  Government  an  amount  bearing 
the  same  ratio  to  the  fair  market  value 
of  the  facilities  at  the  time  of 
termination  as  the  Federal  grant  bore  to 
the  project; 

(4)  Where  the  condition  (or 
conditions)  is  also  attached  to  other 
grants  that  the  grantee  has  received 


from  the  Agency,  suspending  payments 
under  all  these  other  grants; 

(5)  Where  the  condition  (or 
conditions)  is  also  attached  to  other 
grants  that  the  grantee  has  received 
from  the  Agency,  terminating  all  these 
other  grants  and  requiring  the  grantee  to 
repay  the  Federal  Government  an 
amount  bearing  the  same  ratio  to  the 
fair  market  value  of  the  facilities  at  the 
time  of  termination  as  the  Federal  grants 
bore  to  the  projects  for  which  they  were 
granted. 

(b)  Termination  for  convenience. 
When  the  Agency  and  the  grantee  agree 
that  the  continuation  of  the  project 
would  not  produce  beneficial  results 
commensurate  with  the  expenditure  of 
further  Federal  funds,  the  parties  may 
terminate  the  grant,  in  whole  or  in  part, 
with  all  the  conditions  and  on  an 
effective  date  that  the  parties  have 
mutually  agreed  in  writing. 

(c)  Tranters.  If  necessary  to  further 
the  purpose  of  the  Act.  the  Agency  may 
approve  transfers  as  follows: 

(1)  Transfer  of  grant.  The  Agency  may 
transfer  a  ^ant  to  a  successor  in 
interest  or  subsidiary  corporation  of  a 
grantee  in  cases  where  a  similar 
operational  entity  remains  in  control  of 
the  grant  and  the  original  objectives  of 
the  grant  remain  in  effect. 

(2)  Transfer  of  equipment.  Where  the 
grant  equipment  is  no  longer  needed  for 
the  original  purposes  of  the  project,  the 
Agency  may  transfer  the  equipment  to 
the  Federal  government  or  an  eligible 
third  party,  in  accordance  with  OfBce  of 
Management  and  Budget  guidelines. 

(3)  Transfer  of  Federal  interest  to 
different  equipment.  The  Agency  may 
transfer  the  Federal  interest  in  PTFP- 
funded  equipment  to  other  eligible 
equipment  presently  owned  or  to  be 
purchased  by  the  grantee  with  non- 
Federal  monies. 

(i)  Equipment  previously  funded  by 
PTFP  that  is  within  the  Federal  interest 
period,  may  not  be  used  in  a  transfer 
request  as  the  designated  equipment  to 
which  the  Federal  interest  is  to  be 
transferred. 

(ii)  The  same  item  can  be  used  only 
once  to  substitute  for  the  Federal 
interest  however,  it  may  be  used  to 
cover  grants  if  the  request  for  each  is 
submitted  at  the  same  time. 

(iii)  A  lien  on  equipment  transferred  to 
the  Federal  interest  must  be  recorded  in 
accordance  with  i  2301.22  of  the  PTFP 
Rules.  A  copy  of  the  lien  document  must 
be  filed  with  the  PTFP  within  60  days  of 
the  date  of  approval  of  the  transfer  of 
Federal  interest. 

(hr)  If  the  Federal  interest  is  to  be 
transferred  to  other  equipment  presently 
owned  or  to  be  purchased  by  a  grantee, 
the  Federal  interest  in  the  new 


equipment  must  be  at  least  equal  to  the 
Federal  interest  in  the  original 
equipment. 

(dj  Termination  by  buy-out  A  grantee 
may  terminate  the  PTFP  grant  by  buying 
out  the  Federal  interest  with  non- 
Federal  monies.  Buy-outs  may  be 
requested  at  any  time. 

§  2301.24  Equipment 

All  equipment  which  a  grantee 
acquires  under  this  program,  shall  be  of 
professional  broadcast  quality.  An 
applicant  proposing  to  utilize 
nonbroadcast  technology  shall  propose 
and  purchase  equipment  that  is 
compatible  with  broadcast  equipment 
wherever  the  two  types  of  apparatus 
interface. 

Subpart  F— Waivers 

§2301.25  Waivers. 

For  good  cause  shown,  the 
Administrator  may  waive  the 
regulations  adopted  pursuant  to  section 
392(e)  of  the  Act 

Appendix  to  Part  2301 — Special  Applications 
and  Priorides 

Special  Applications 

NTIA  possesses  the  discretionary  authority 
to  recommend  awarding  grants  to  eligible 
broadcast  and  nonbroadcast  applicants 
whose  proposals  are  so  unique  or  innovative 
that  they  do  not  clearly  fall  within  the 
priorities  listed  below.  Innovative  projects 
submitted  under  this  category  must  address 
demonstrated  and  substantial  community 
needs  [e.g..  service  to  identifiable  ethnic  or 
linguistic  minority  audiences,  service  to  the 
blind  or  deaf,  electronic  text,  and 
nonbroadcast  projects  offering  educational  or 
instructional  services). 

Priorities 

Priority  1 — Provision  of  Public 
Telecommunications  Facilities  for  First 
Radio  and  Television  Signals  to  a 
Geographic  Area.  Within  this  category,  NTIA 
establishes  three  subcategories; 

A.  Projects  that  incfude  local  origination 
capacity.  This  subcategory  includes  the 
planning  or  construction  of  new  facilities  that 
can  provide  a  full  range  of  radio  and/or 
television  programs  including  material  that  is 
locally  produced.  Eligible  projects  include 
new  radio  or  television  broadcast  stations, 
new  cable  systems,  or  Hrst  public 
telecommunications  service  to  existing  cable 
systems,  provided  that  such  projects  include 
local  origination  capacity. 

B.  Projects  that  do  not  include  local 
origination  capacity.  Hus  subcategory 
includes  ivojects  such  as  increases  in  tower 
height  and/or  power  of  existing  stations  and 
construction  of  translators,  cable  networks 
and  repeater  transmitters  that  will  result  in 
providing  public  telecommunications  services 
to  previously  unserved  areas. 

C.  Projects  that  provide  first  nationally 
distributed  programming.  This  subcategory 
includes  projects  that  provide  satellite 
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downlink  facilities  to  noncommercial  radio 
stations  that  would  bring  nationally 
distributed  public  radio  programming  to  a 
geographic  area  for  the  first  time. 

Priority  1  and  its  subcategories  only  apply 
to  grant  applicants  proposing  to  plan  or 
construct  new  facilities  to  bring  public 
telecommunications  services  to  geographic 
areas  that  are  presently  unserved,  i.e.,  areas 
that  do  not  receive  any  public 
telecommunications  services  whatsoever.  (It 
should  be  noted  that  television  and  radio  are 
considered  separately  for  the  purposes  of 
determining  coverage.) 

An  applicant  proposing  to  plan  or  construct 
a  facility  to  serve  a  geographical  area  that  is 
presently  unserved,  should  indicate  the 
number  of  persons  who  would  receive  a  first 
public  telecommunications  signal  as  a  result 
of  the  proposed  project. 

Priority  2 — Replacement  of  Basic 
Equipment  of  Existing  Essential  Broadcast 
Stations.  Projects  eligible  for  consideration 
under  this  category  include  the  urgent 
replacement  of  obsolete  or  worn  out 
equipment  in  existing  broadcast  stations  that 
provide  either  the  only  public 
telecommunications  signal  or  the  only  locally 
originated  public  telecommunications  signal 
to  a  geographical  area. 

In  order  to  show  that  the  urgent 
replacement  of  equipment  is  necessary, 
applicants  must  provide  documentation 
indicating  excessive  downtime,  or  a  high 
incidence  of  repair  [i.e.,  copies  of  repair 
records,  or  letters  documenting  non¬ 
availability  of  parts.)  Additionally,  applicants 
must  show  that  the  station  is  the  only  public 
telecommunications  station  providing  a 
signal  to  a  geographical  area  or  the  only 
station  with  local  origination  capacity  in  a 
geographical  area. 

'Hie  distinction  between  Priority  2  and 
Priority  4  is  that  Priority  2  is  for  the  urgent 
replacement  of  basic  equipment  for  essential 
stations.  Where  an  applicant  seeks  to 
"improve”  basic  equipment  in  its  station  [i.e., 
where  the  equipment  is  not  “worn  out"),  or 
where  the  applicant  is  not  an  essential 
station,  NTIA  would  consider  the  applicant's 
project  under  Priority  4. 

Priority  3 — Establishment  of  a  First  Local 
Origination  Capacity  in  a  Geographical 
Area.  Projects  in  this  category  include  the 
planning  or  construction  of  facilities  to  bring 
the  first  local  origination  capacity  to  an  area 


already  receiving  public  telecommunications 
services  from  distant  sources  through 
translators,  repeaters  or  cable  systems. 

Applicants  seeking  funds  to  bring  the  first 
local  origination  capacity  to  an  area  already 
receiving  some  public  telecommunications 
services  may  do  so,  either  by  establishing  a 
new  (and  additional)  public 
telecommunications  facility,  or  by  adding 
local  origination  capacity  to  an  existing 
facility.  A  source  of  a  public 
teleconununications  signal  is  distant  when 
the  geographical  area  to  which  the  source  is 
brought  is  beyond  the  grade  B  contour  of  the 
origination  facility. 

Priority  4 — Replacement  and  Improvement 
of  Basic  Equipment  for  Existing  Broadcast 
Stations.  Ftojects  eligible  for  consideration 
under  this  category  include  the  replacement 
of  obsolete  or  worn-out  equipment  and  the 
upgrading  of  existing  origination  or  delivery 
capacity  to  current  industry  performance 
standards  (e.g.,  improvements  to  signal 
quality,  and  significant  improvements  in 
equipment  flexibility  or  reliability).  As  under 
Priority  2,  applicants  seeking  to  replace  or 
improve  basic  equipment  under  Priority  4 
should  show  that  the  replacement  of  the 
equipment  is  necessary  by  including  in  their 
applications  data  indicating  excessive 
downtime,  or  a  high  incidence  of  repair  (such 
as  documented  in  repair  records).  Within  this 
category,  NTIA  establishes  two 
subcategories: 

4A.  This  subcategory  includes  the 
replacement  and  improvement  of  basic 
equipment  at  existing  public  broadcasting 
stations  that  do  not  provide  either  the  only 
public  telecommunications  signal  or  the  only 
locally  originated  public  telecommunications 
signal  to  a  geographical  area  and  therefore 
cannot  qualify  for  Priority  2  consideration. 

Under  Priority  4A,  NTIA  will  consider 
applications  to  replace  urgently  needed 
equipment  from  public  broadcasting  stations 
that  do  not  meet  the  Priority  2  criteria.  NTIA 
will  also  consider  applications  that  improve 
as  well  as  replace  urgently  needed  equipment 
at  public  radio  and  television  stations  that  do 
not  qualify  for  PricMity  2  consideration  but 
that  produce,  on  a  continuing  basis, 
significant  amounts  of  programming 
distributed  nationally  to  public  radio  or 
television  stations. 

This  subcategory  will  also  enable  the 
acquisition  of  satellite  downlinks  for  public 


radio  stations  in  areas  already  served  by  one 
or  more  full-service  public  radio  stations.  The 
applicant  must  demonstrate  that  it  will 
broadcast  a  program  schedule  unique  to  its 
service  area,  not  one  merely  duplicative  of 
what  is  already  available,  and  certify  that  it 
will  continue  to  provide  such  a  schedule  for  a 
minimum  of  five  (5)  years  after  completion  of 
the  project. 

The  Rnal  projects  included  in  this 
subcategory  would  enable  the  acquisition  of 
the  necessary  items  of  equipment  to  bring  the 
inventory  of  an  already-operating  station  to 
the  basic  level  of  equipment  requirements 
established  by  PTFP.  This  is  intended  to 
assist  stations  that  went  on  the  air  within  the 
prior  five  (5)  years  with  a  complement  of 
equipment  well  short  of  what  the  Agency 
considers  as  the  basic  complement. 

4B.  This  subcategory  includes  the 
improvement  and  non-urgent  replacement  of 
equipment  at  any  public  broadcasting  station. 
Also  included  would  be  the  activation  of  a 
broadcast  station  in  an  area  already  served 
by  one  or  more  stations  with  local  origination 
capability  when  the  applicant  does  not 
qualify  for  Special  Consideration  for 
minority/women  participation. 

Priority  5— Augmentation  of  Existing 
Broadcast  Stations.  Projects  in  this  category 
would  equip  an  existing  station  beyond  a 
basic  capacity  to  broadcast  progranuning 
from  distant  sources  and  to  originate  local 
programming. 

A.  Projects  to  equip  auxiliary  studios  at 
remote  locations,  or  to  provide  mobile 
origination  facilities.  An  applicant  must 
demonstrate  that  signihcant  expansion  in 
public  participation  in  programming  will 
result.  This  subcategory  includes  mobile 
units,  neighborhood  production  studios  or 
facilities  in  other  locations  within  a  station's 
service  area  that  would  make  participation  in 
local  programming  accessible  to  additional 
segments  of  the  population. 

B.  Projects  to  augment  production  capacity 
beyond  basic  level  in  order  to  provide 
programming  or  related  materials  for  other 
than  local  distribution.  This  subcategory 
would  provide  equipment  for  the  production 
of  programming  for  regional  or  national  use. 
Need  beyond  existing  capacity  miut  be 
justified. 

[FR  Doc.  91-18850  Filed  8-8-91;  a'45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  19 

[Docket  Na  91-9] 

Uniform  Rules  of  Practice  and 
Procedure 

agency:  O^ce  of  the  Comptroller  of  the 
Currency,  Treasury. 
action:  Final  rule. 

summary:  Section  916  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (“FIRREA”) 
reguires  that  the  Office  of  the 
Comptroller  of  the  Currency  (“OCC”), 
Board  of  Governors  of  the  Federal 
Reserve  System  (“Board  of  Governors"). 
Federal  Deposit  Insurance  Corporation 
(“FDIC"),  Office  of  Thrift  Supervision 
(“OTS”),  and  National  Credit  Union 
Administration  (“NCUA")  (collectively, 
the  “Agencies”)  develop  a  set  of  uniform 
rules  and  procedures  for  administrative 
hearings  (“Uniform  Rules”).  Section  916 
further  reguires  that  the  Agencies 
promulgate  provisions  for  summary 
judgment  rulings  where  there  are  no 
disputes  as  to  die  material  facts  of  a 
case. 

In  compliance  with  the  mandate  of 
section  916,  this  final  rule  makes 
uniform  those  rules  concerning  formal 
enforcement  actions  common  to  at  least 
four  of  the  listed  Agencies.  In  addition 
to  these  Uniform  Rules,  the  OCC  and 
each  of  the  other  Agencies  is  adopting 
complementary  “Local  Rules”  to 
supplement  the  Uniform  Rules  in  order 
to  address  some  or  all  of  the  following: 
Formal  enforcement  actions  not  within 
the  scope  of  the  Uniform  Rules,  informal 
actions  which  are  not  subject  to  the 
Administrative  Procedure  Act  (“APA”), 
and  procedures  to  supplement  or 
facilitate  the  processing  of 
administrative  enforcement  actions 
within  the  OCC  and  the  other  Agencies. 
This  final  rule  is  intended  to  standardize 
procedures  for  formal  administrative 
actions  and  to  facilitate  administrative 
practice  before  the  Agencies. 

EFFECTIVE  DATE:  August  9. 1991. 

FOR  FURTHER  INFORMATION  CONTACT:  , 
Barrett  Aldemeyer,  Senior  Attorney, 
Legislative  and  Regulator^  Analysis 
Division  (202/874-'5090),  or  Daniel 
Stipano,  Assistant  Director, 

Enforcement  and  Compliance  Division 
(202/874-4800). 

SUPPLEMENTARY  INFORMATION: 

A.  Badiground 

Section  916  of  FIRREA,  Public  Law 
No.  101-73. 103  Stat.  183  (1989),  requires 


that  the  OCC,  Board  of  Governors, 

FDIC,  OTS.  and  NCUA  develop  a  set  of 
uniform  rules  and  procedures  for 
administrative  hearings.  By  including 
this  provision  in  FIRREA,  Congress 
intended  that  the  listed  Agencies,  by 
promulgating  uniform  procedures,  would 
improve  and  expedite  their 
administrative  proceedings.  The 
statutory  provision  is  a  reflection  of 
“recent  recommendations  of  the 
Administrative  Conference  of  the  United 
States  and  the  House  Government 
Operations  Committee.”  H.R.  Rep.  No. 
54, 101st  Cong.,  1st  Sess.,  pt.  1,  at  396. 
The  Administrative  Conference  of  the 
United  States  found  in  its  December  30, 
1987  recommendation  that 

“(g)iven  the  similar  statutory  bases  for  these 
enforcement  actions,  the  five  agencies  jointly 
should  be  able  to  develop  substantially 
similar  rules  of  procedure  and  practice  for 
formal  enforcement  proceedings.” 

1  CFR  305.87-12. 

To  comply  with  the  requirements  of 
section  916,  the  OCC  and  the  other 
financial  institutions  regulatory 
Agencies  issued  for  comment  a  Joint 
Notice  of  Proposed  Rulemaking  on  June 
17, 1991  (56  FR  27790).  The  joint 
proposed  rule  contained  one  set  of 
Uniform  Rules  applicable  to  all  the 
Agencies  and  separate  Local  Rules 
applicable  to  each  agency. 

The  OCC  has  received  comments  on 
the  joint  proposed  rule  and  is  now 
issuing  a  final  rule.  This  final  rule  is 
intended  to  standardize  procedures  for 
formal  administrative  actions  common 
to  at  least  four  of  the  five  Agencies  and 
to  facilitate  administrative  practice 
before  the  Agencies. 

Subpart  A  of  the  OCC's  final  rule  in  12 
CFR  part  19,  the  “Uniform  Rules,”  sets 
forth  the  uniform  rules  of  practice  and 
procedure  for  those  formal  enforcement 
actions  which  are  required  by  statute  to 
be  determined  on  the  record  after  an 
opportunity  for  an  agency  hearing  and 
which  are  common  to  at  least  four  of  the 
Agencies.  The  Uniform  Rules  in  subpart 
A  of  this  final  rule  generally  replace  the 
procedures  governing  formal 
adjudications  in  12  CFR  part  19. 
subparts  A  through  J,  which  were 
adopted  on  April  6, 1990  (55  FR  13014). 
Each  agency  is  adopting  substantially 
similar  Uniform  Rules. 

The  OCCs  Local  Rules  in  subparts  B 
through  L  of  this  final  rule  address  the  ‘ 
following  topics:  Certain  formal 
enforcement  actions  not  addressed  in 
the  Uniform  Rules,  informal  actions 
which  are  not  subject  to  the  APA,  and 
procedures  to  supplement  or  facilitate 
the  processing  of  administrative 
enforcement  actions  within  the  OCC. 

The  Local  Rules  replace  the  procedures 


in  subparts  K  through  O  of  part  19 
concerning  certain  formal  and  informal 
adjudications,  practice  before  the  OCC. 
and  formal  investigations.  The  revised 
text  of  subparts  C.  D,  E  J,  and  K 
corresponds  to  the  text  of  subparts  K,  M, 
L,  N,  and  O,  respectively.  In  the  event  of 
inconsistency  with  the  provisions  of 
subpart  A,  the  Local  Rules  govern.  The 
Local  Rules  also  provide  additional 
rules  applicable  to  formal  adjudications, 
discovery  depositions,  and  other 
document  filings  with  the  OCC. 

B.  Subpart-by-Subpart  Summary  and 
Discussion  of  Uniform  and  Local  Rules 

Subpart  A — Uniform  Rules  of  Practice 
and  Procedure 

This  subpart  sets  forth  rules  of 
practice  and  procedure  governing  formal 
administrative  actions,  including  rules 
on  commencing  enforcement 
proceedings,  filing  and  service  of  papers, 
motions,  discovery,  prehearing 
conferences,  public  hearings,  hearing 
subpoenas,  conflict  of  interest,  ex  parte 
communications,  rules  of  evidence,  and 
post-hearing  procedures. 

Subpart  B— Filings  With  the 
Comptroller 

This  is  a  new  subpart  which 
incorporates  the  procedures  found  in 
§  19.11.  All  materials  to  be  filed  with  or 
referred  to  the  Comptroller  or  the 
administrative  law  judge  under  part  19 
are  to  be  filed  with  the  Hearing  Clerk.  - 
This  does  not  include  requests  for. 
document  discovery  or  responses  to 
such  requests  because  these  documents 
are  not  required  to  be  filed  with  the 
administrative  law  judge  or  the 
Comptroller. 

Subpart  C— Removals,  Suspensions,  and 
Prohibitions  When  a  Crime  Is  Charged 
or  a  Conviction  h  Obtained 

This  subpart  applies  to  informal 
hearings  afforded  an  institution- 
affiliated  party  who  has  been  suspended 
or  removed  from  office  or  prohibited 
from  further  participation  in  bank  affairs 
by  the  Comptroller.  The  text  of  this 
subpart  corresponds  to  the  text  of 
former  subpart  K,  which  is  incorporated 
into  this  subpart  with  minor  changes.  ’ 

Subpart  D — Exemption  Hearings  Under  ^ 
Section  12(h)  of  the  Securities  Exchange 
Act  of  1924  '  - 

This  subpart  applies  to  informal 
hearings  that  may  be  held  by  the 
Comptroller,  pursuant  to  the  authority  of 
the  ^curities  Exchange  Act  of  1934 
(“Exchange  Act”),  to  grant  certain 
exemptions  from  the  securities  laws. 

The  text  of  this  subpart  corresponds  to 
the  text  of  former  subpart  M,  v^ich  has 
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been  incorporated  into  this  subpart  with 
minor  changes. 

Subpart  E— Disciplinary  Proceedings 
Involving  the  Federal  Securities  Laws 

This  subpart  governs  formal 
adjudications  pursuant  to  the  authority 
of  the  Exchange  Act  to  take  disciplinary 
actions  against  banks  acting  as  a 
municipal  securities  dealer,  a 
government  securities  broker  or  dealer, 
or  a  transfer  agent,  or  persons 
associated  with,  or  seeking  to  become 
associated  with  the  above  entities. 

The  text  of  this  subpart  corresponds 
to  the  text  of  the  former  subpart  L, 
which  has  been  incorporated  into  this 
subpart  with  minor  changes.  The 
proceedings  shall  be  instituted  on  a 
public  basis.  Pursuant  to  S  19.33  of 
subpart  A,  a  request  for  a  private 
hearing  may  be  Hied  within  20  days  of 
service  of  the  notice  of  charges.  Except 
as  provided  in  this  subpart,  the  Uniform 
Rules  in  subpart  A  apply  to  these 
proceedings. 

Subpart  F — Civil  Money  Penalty 
Authority  Under  the  Securities  Laws 

This  subpart  governs  formal 
adjudications  pursuant  to  the  authority 
of  section  21B  of  the  Exchange  Act  (15 
U.S.C.  78u-2],  as  added  by  section  202  of 
the  Securities  Enforcement  Remedies 
and  Penny  Stock  Reform  Act  of  1990 
(Pub.  L.  101-429).  These  provisions 
provide  for  the  issuance  of  civil  money 
penalties  against  banks  acting  as  a 
municipal  securities  dealer,  a 
government  securities  broker  or  dealer, 
or  a  transfer  agent,  or  persons 
associated  with,  or  seeking  to  become 
associated  with  the  above  entities. 

The  provisions  of  subpart  A  apply  to 
these  proceedings.  The  proceedings 
shall  be  instituted  on  a  public  basis. 
Pursuant  to  §  19.33  of  subpart  A,  a 
request  for  a  private  hearing  may  be 
filed  within  20  days  of  service  of  the 
notice  of  assessment. 

Subpart  G — Cease-and-desist  Authority 
Under  the  Securities  Laws 

This  subpart  governs  informal 
adjudications  pursuant  to  the  authority 
of  section  21C  of  the  Exchange  Act  (15 
U.S.C.  78u-3],  as  added  by  section  io3  of 
the  Securities  Enforcement  Remedies 
and  Penny  Stock  Reform  Act  of  1990 
(Pub.  L.  101-429).  These  provisions 
provide  for  the  institution  of  cease-and- 
desist  proceedings  against  a  bank  for 
violation  of  certain  provisions  of  the 
Exchange  Act. 

These  proceedings  are  not  “required 
by  statute  to  be  determined  on  the 
record  after  opportunity  for  an  agency 
hearing,"  and  thus  are  not  “formal” 
adjudications  subject  to  the  APA.  See  5 


U.S.C.  554(a).  The  OCC  has  determined, 
however,  that  these  proceedings  should 
be  conducted  in  a  manner  comparable 
to  a  formal  adjudication  to  afford 
affected  parties  with  the  procedural 
protection  of  the  APA. 

This  subpart  provides,  therefore,  that 
the  provisions  for  formal  adjudications 
in  subpart  A  are  applicable  to  these 
proceedings.  The  proceedings  shall  be 
instituted  on  a  public  basis.  Pursuant  to 
§  19.33  of  subpart  A,  any  request  for  a 
private  hearing  must  be  filed  within  20 
days  of  service  of  the  notice  of  charges. 

Subpart  H — Change  in  Bank  Control 

This  subpart  governs  formal 
adjudications  under  section  7(j)  of  the 
Federal  Deposit  Insurance  Act  ("FDIA") 
(12  U.S.C.  1817(j))  concerning  the  review 
of  a  determination  by  the  Comptroller 
disapproving  an  application  to  acquire 
control  of  a  national  bank. 

Upon  issuance  of  the  OCCs  written 
disapproval  of  a  change-in-control 
application,  the  applicant  may  file  a 
written  request  for  a  hearing  within  ten 
days  after  service  of  the  notice  of 
disapproval.  To  preserve  the  applicant’s 
right  to  a  hearing,  an  answer  must  also 
be  filed  within  20  days  of  the  date  of  the 
notice,  specifically  denying  those 
portions  of  the  notice  whi^  are 
disputed.  If  the  applicant  fails  to  file  a 
timely  answer.  Enforcement  Coimsel 
may  file  a  motion  for  a  default  judgment. 
Absent  a  finding  of  good  cause  for 
failure  to  file  a  timely  answer,  the 
administrative  law  judge  shall  issue  a 
recommended  decision  containing  the 
findings  and  relief  sought  in  the  notice. 

As  provided  in  S  19.18(a)(2)  of  subpart 
A,  change-in-control  proceedings 
commence  with  the  issuance  of  an  order 
by  the  Comptroller.  This  hearing  order 
will  set  forth  the  OCC’s  jurisdictional 
authority  over  the  proceeding  and  will 
address  the  applicant's  request  for 
hearing.  Except  as  provided  in  this 
subpart,  the  Uniform  Rules  in  subpart  A 
apply  to  these  proceedings. 

Subpart  I— Discovery  Depositions  and 
Subpoenas 

This  subpart  provides  that  a  party 
may  take  the  deposition  of  an  ex]}ert  or 
of  another  person,  including  another 
party,  who  has  direct  knowledge  of 
matters  that  are  non-privileged, 
relevant,  and  material  to  the  proceeding 
and  where  there  is  a  need  for  the 
deposition.  Vtfiiile  peimitting  the 
depositions  of  experts  and  persons 
having  direct  knowledge  of  the  matters 
at  issue  in  a  proceeding,  this  provision  is 
not  intended  to  allow  unlimited 
deposition  discovery  or  the  taking  of 
senior  OCC  officials’  depositions,  unless  : 
those  individuals  have  direct  knowledge 


about  the  facts  of  the  case.  Rather,  it  is 
intended  to  permit  limited  deposition 
discovery  of  experts  and  persons  having 
direct  knowledge  of  the  facts  who  may 
be  called  on  to  testify  at  the 
administrative  hearing. 

This  subpart  also  provides  that  at  the 
request  of  a  party,  the  administrative 
law  judge  shall  issue  a  subpoena 
requiring  the  attendance  of  a  witness  at 
a  deposition.  The  party  requesting  the 
subpoena  is  responsible  for  serving  it  on 
the  person  named  therein,  or  on  that 
person’s  counsel.  The  person  named  in 
the  subpoena  may  file  a  motion  to  quash 
or  modify  the  subpoena  within  the  time 
for  compliance  set  forth  in  the  subpoena, 
but  in  no  case  later  than  ten  days  after 
the  date  of  service. 

Subpart  J— Formal  Investigations 

I 

This  subpart  and  the  conflict  of 
interest  provision  of  the  Uniform  Rules 
(§  19.8  of  subpart  A)  apply  to  formal 
investigations  initiated  by  order  of  the 
Comptroller  or  the  Comptroller’s 
delegate,  pursuant  to  the  authority  of  the 
banking  laws  and  the  Exchange  Act. 

The  text  of  this  subpto  corresponds  to 
the  text  of  former  subpart  N,  which  has 
been  incorporated  into  this  subpart  with 
minor  mo(fifications  to  reference  the 
Uniform  Rules. 

Subpart  K— Parties  and 
Representational  Practice  Before  the 
OCC:  Standards  of  Conduct 

This  subpart  sets  forth  rules  relating 
to  parties  and  representational  practice 
before  the  OCC,  including  the  imposition 
of  disciplinary  sanctions  against 
individuals  who  appear  before  the  OCC 
in  a  representational  capacity  in  an 
adjudicatory  proceeding  under  this  part 
or  in  other  matters  relating  to  a  client’s 
rights,  privileges,  or  liabilities.  The  text 
of  this  subpart  corresponds  to  the  text  of 
former  subpart  O,  which  has  been 
incorporated  into  this  subpart  with 
minor  modifications  to  reference  the 
Uniform  Rules  and  to  clarify  the  scope 
of  the  proceedings. 

Subpart  L — Equal  Access  to  Justice  Act 

This  subpart  directs  the  reader  to  31 
CFR  part  6  which  contains  the 
regulations  governing  Equal  Access  to 
Justice  claims  with  respect  to  OCC 
formal  adjudicatory  proceedings. 

C  Comments 

In  response  to  the  June  17, 1991,  joint 
notice  of  proposed  rulemaking,  the  OCC 
and  the  other  Agencies  received  three 
comment  letters.  The  five  Agencies  have 
jointly  reviewed  the  portions  of  the 
comments  concerning  the  Uniform 
Rules.  The  specific  questions  and 
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objections  pertaining  to  the  Uniform 
Rules  are  discussed  below. 

(1)  One  commenter  stated  that  in  light 
of  the  decision  of  the  United  States 
Court  of  Appeals  for  the  Fifth  Circuit  in 
Amberg  v.  FDIC,  July  2, 1991,  the 
provisions  in  §  19.19  requiring  an 
administrative  law  judge  to  grant  a 
default  order  against  a  respondent  who 
has  not  filed  a  timely  answer  are  not 
consistent  with  the  holding  in  Amberg. 
The  commenter  suggested  that  changes 
be  made  to  the  section  to  allow  a  late 
filing  if  good  cause  is  shown  and 
recommended  that  “good  cause”  be 
dehned  consistent  with  the  definition 
appearing  in  the  Federal  Rules  of  Civil 
Piwedure. 

The  Uniform  Rules  allow  an 
administrative  law  judge  to  extend  time 
limits  for  good  cause  (§  19.13)  and 
require  that  defaults  be  entered  only 
upon  a  motion  for  default  filed  by 
Enforcement  Counsel  (§  19.19),  thereby 
permitting  respondents  an  opportunity 
to  oppose  such  a  motion.  Thus,  the  rules 
address  the  concerns  raised  by  the 
commenter.  However,  to  alleviate 
confusion,  the  Agencies  have  changed 
the  wording  of  the  final  default  rule  to 
make  this  process  more  explicit. 

(2)  A  commenter  suggested  that 
uniform  rules  should  also  be  drafted  for 
formal  investigations.  Equal  Access  to 
Justice  Act  implementation,  sanctions, 
and  a  number  of  other  procedures. 

The  lack  of  uniformity  in  these  areas 
is  based  on  the  scope  of  section  916  of 
FIRREA.  As  noted  above,  the  purpose 
for  the  enactment  of  section  916  was  the 
improvement  and  expedition  of  formal 
enforcement  proceedings  subject  to  the 
APA  Cf.  1  CFR  305.87-12;  H.R.  Conf. 

Rep.  No.  222, 101st  Cong.,  1st  Sess.  442 
(1989).  Accordingly,  the  inclusion  of  non- 
APA  proceedings  would  exceed  the 
statutory  mandate  of  section  916  and 
would  present  practical  implementation 
problems  as  well.  For  example,  the 
Uniform  Rules  do  not  contain  provisions 
for  formal  investigations.  This  is 
because  investigatory  proceedings  are 
not  formal  adjudicatory  proceedings 
subject  to  the  APA.  In  addition,  the 
statutory  authority  for  formal 
investigations  arises  in  several  statutes, 
and  the  Agencies  have  differing  policies 
concerning  the  frequency,  leng^,  and 
procedures  for  formal  investigations. 

This  diversity  in  statutory  authority  is 
reflected  in  the  independent  and 
separate  procedures  of  each  agency. 
Therefore,  the  Agencies  have  not 
changed  these  provisions. 

(3)  The  same  commenter  suggested 
that  the  Agencies  consider  adopting 
rules  concmning  the  publication  of 
enforcement  orders  and  actions  to 
promote  uniformity. 


Congress  recently  addressed  this 
concern  when  it  amended  12  U.S.C. 
1818(u)  in  Title  XXV  of  the  Crime 
Control  Act  of  1990,  Public  Law  No.  101- 
647, 104  Stat.  4789.  The  Agencies  are 
required  by  statute  to  publish  all  Hnal 
orders  and  other  documents  subject  to 
enforcement  action.  Each  of  the 
Agencies  has  procedures  implementing 
this  statutory  directive  and  most,  if  not 
all,  enforcement  decisions  may  be  found 
by  consulting  the  Public  Reading  Rooms 
or  libraries  of  each  agency.  In  addition, 
each  of  the  Agencies  frequently  issues 
press  releases  concerning  recent  cases 
and  decisions.  Therefore,  no  change  in 
the  Uniform  Rules  is  warranted. 

(4)  An  issue  was  raised  by  two  of  the 
commenters  concerning  the  different 
positions  taken  by  the  Agencies  on 
discovery  depositions.  The  commenters 
stated  that  use  of  discovery  depositions 
would  encourage  settlements  and  would 
result  in  the  increased  use  of  summary 
judgment  by  establishing  the  absence  of 
disputes  as  to  material  facts. 

The  scope  of  discovery  which  would 
be  permitted  in  the  Uniform  Rules  was 
considered  at  length.  The  Agencies 
determined  that  broad  document 
discovery  would  be  permitted  generally; 
however,  they  recognized  that  there  is 
no  constitutional  right  to  prehearing 
discovery,  including  deposition 
discovery,  in  Federal  administrative 
proceedings.  See  Sims  v.  National 
Transportation  Safety  Board,  662  F.2d 
668,  671  (10th  Cir.  1981):  P.S.C. 

Resources.  Inc.  v.  N.L.R.B.,  576  F.2d  380, 
386  (1st  Cir.  1978):  Silverman  v. 
Commodity  Futures  Trading  Comm.,  549 
F.2d  28,  33  (7th  Cir.  1977).  Further,  the 
APA  contains  no  provisions  for 
prehearing  discovery,  and  the  discovery 
provisions  of  the  Federal  Rules  of  Civil 
Procedure  are  inapplicable  to 
administrative  proceedings.  Frillette  v. 
Kimberlin,  508  F.2d  205  (3rd  Cir.  1974), 
cert  denied  421  U.S.  980  (1975).  Rather, 
each  agency  determines  the  extent  of 
discovery  to  which  a  party  in  an 
administrative  hearing  is  entitled. 
McClelland  v.  Andrus,  606  F.2d  1278, 

1285  (D.C.  Cir.  1979). 

The  Agencies  attempted  to  strike  a 
balance  between  the  due  process 
interests  of  respondents  in  obtaining 
pretrial  disclosure,  including  discovery 
depositions,  and  the  Agencies’  need  for 
swift  adjudication  while  preserving 
limited  resources.  This  process  included 
taking  into  account  the  various  interests 
and  concerns  of  both  the  industry  and 
public  constituencies  which  each  agency 
serves,  as  well  as  each  agency’s  own 
institutional  interests  and  concerns.  The 
contrasting  interests  and  concerns  are 
reflected  in  the  types,  complexity,  and 
quantity  of  enforcement  actions  brought 


by  each  agency:  the  methods  of 
litigation  and  opportunity  for  settlement 
in  such  actions;  the  structure  and 
available  resources  of  each  regulator; 
and  the  supervisory  procedures 
developed  internally  by  each  agency. 
This  process  result^  in  divergent 
provisions  on  the  use  of  discovery 
depositions. 

Thus,  the  experiences  of  the  OCC,  the 
Board  of  Governors,  and  the  OTS 
resulted  in  a  finding  that  discovery 
depositions  served  a  useful  purpose  by 
promoting  fact  finding  and  encouraging 
settlements.  Because  of  the  increasing 
complexity  of  enforcement  actions, 
where  typically  multiple  counts,  multiple 
parties,  and  several  types  of 
enforcement  actions  are  combined  into 
one,  it  was  found  that  discovery 
depositions  could  be  useful  in  aiding 
both  respondents  and  the  regulator  in 
resolving  cases  expeditiously.  Discovery 
depositions  for  the  OCC,  the  Board  of 
Governors,  and  the  OTS,  however,  are 
limited  to  witnesses  that  have  factual, 
direct,  and  personal  knowledge  of  the 
matters  at  issue  and  expert  witnesses. 
The  FDIC  and  the  NCUA  determined 
that  the  interests  of  respondents  in 
further  pretrial  disclosiuc  in  their 
respective  proceedings  were  mitigated 
by  the  availability  of  extensive 
document  discovery  that  complements 
the  document-intensive  nature  of  their 
proceedings. 

(5)  A  commenter  suggested  that  the 
definition  of  “decisional  employee”  in 
§  19.3(e)  be  expanded  to  preclude  from 
service  in  a  decisional  capacity  any 
employee  of  the  Agencies  who  had 
served  within  the  previous  12  months  on 
the  enforcement  staff  of  any  of  the 
Agencies.  The  commenter  suggested  that 
this  expansion  would  protect  against 
bias  and  conflicting  interest 

The  Agencies  did  not  adopt  this 
suggestion.  The  APA  forbids  an 
employee  from  acting  in  a  decisional 
capacity  in  a  specific  case  where  the 
employee  has  acted  in  an  investigative 
or  prosecutorial  function  in  that  same 
case  or  in  a  factually  related  case.  5 
U.S.C.  554(d).  Accordingly,  Congress  has 
already  drawn  the  line  defining  conflicts 
of  interest  in  this  context  The  Agencies 
determined  that  following  the  APA 
formulation  was  the  preferred  course  of 
action. 

(6)  A  commenter  recommended  that 

§  19.18(b)  be  modified  to  require  that  an 
agency  set  forth  in  a  notice  not  only 
those  facts  showing  that  an  agency  is 
entitled  to  relief  of  some  kind  but  also 
those  facts  required  for  the  particular 
relief  requested. 

The  A^ndes  believe  that  $  19.18(b) 
meets  the  standards  for  notice  pleading 
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set  forth  in  Rule  8  of  the  Federal  Rules  of 
Civil  Procedure.  The  Agencies  have 
determined  that  this  is  sufficient 
pleading  for  administrative  proceedings. 
See  First  National  Monetary 
Corporation  v.  Weinberger,  819  F.2d 
1334, 1339  (6th  Cir.  1987);  Boise  Cascade 
Corporation  v.  Federal  Trade 
Commission,  498  F.Supp.  772,  780  (D.Del. 
1980).  Therefore,  no  change  in  the 
Uniform  Rules  is  warranted. 

(7)  A  commenter  suggested  that  the 
Uniform  Rules  regarding  severance  of 
proceedings  are  imduly  stringent  in  light 
of  the  severity  of  sanctions  at  stake.  The 
commenter  stated  that  any 
inconsistency  or  conflict  in  the  position 
of  respondents  should  warrant 
severance  without  the  necessity  of 
weighing  any  coimtervailing  interests. 
The  commenter  further  stated  that 
concerns  regarding  administrative 
economy  are  not  entitled  to  weight  in 
light  of  the  small  number  of  cases  that 
have  been  adjudicated  by  the  Agencies 
in  the  past. 

The  Agencies  noted  that  a  similar 
weighing  test  for  severance  is  applied  by 
Federal  courts  in  criminal  cases,  see  e.g.. 
Roach  V.  National  Transportation 
Safety  Board,  804  F.2d  1147, 1151  (10th 
Cir.  1986),  cert,  denied,  496  U.S.  1006 
(1988),  demonstrating  that  the  weighing 
test  appropriately  may  be  applied  in 
cases  involving  substantial  sanctions 
and  penalties.  In  addition,  the  general 
interest  in  economy  and  efficiency  in 
resolving  an  administrative  adjudication 
exists  independent  of  the  total  volume 
of  adjudications  at  any  particular  time. 
Therefore,  the  Agencies  did  not  change 
this  provision. 

(8)  Section  19.24(c)  provides  that 
privileged  dociunents  are  not 
discoverable.  A  commenter  questioned 
the  right  of  Enforcement  Coimsel  to 
assert  the  deliberative  process  privilege 
pursuant  to  S  19.24(c)  on  grounds  that,  in 
some  instances,  it  is  subject  to  abuse  by 
Enforcement  Counsel  seeking  to  prevent 
disclosure  of  relevant  and  probative 
material.  The  commenter  suggested 
instead  that  all  material  for  which  the 
deliberative  process  privilege  is  claimed 
should  be  produced  pursuant  to  a 
protective  order  barring  public 
disclosure,  and  that  §  19.24  should 
provide  for  in  camera  inspection  of 
disputed  privileged  material  by  the 
administrative  law  judge. 

The  Agencies  believe  that 
Enforcement  Counsel  should  retain  the 
right  to  assert  the  deliberative  process 
privilege  at  the  outset.  Ample  means  to 
challenge  an  improper  assertion  of 
privilege  already  are  available  to 
respondents  without  modifying  §  19.24. 
Section  19.25(e)  provides  that  all 
documents  withheld  from  production  on 


grounds  of  privilege  must  be  reasonably 
identified  and  must  be  accompanied  by 
a  statement  of  the  basis  for  the  assertion 
of  privilege.  In  the  event  that  a 
respondent  believes  that  grounds  exist 
to  challenge  Enforcement  Counsel’s 
assertion  of  the  deliberative  process 
privilege,  respondent  would  be  able  to 
utilize  the  identifying  information  and 
statement  to  challenge  the  assertion  of 
the  privilege  before  the  administrative 
law  judge.  Confit)nted  with  such  a 
challenge,  an  administrative  law  judge 
would  need  no  further  specific  authority 
by  rule  to  inquire  of  Enforcement 
Counsel  as  to  the  basis  of  the  assertion 
of  the  privilege,  to  conduct  an  inspection 
of  the  assertedly  privileged  material  in 
camera,  and  then  to  rule  whether  the 
privilege  can  be  maintained.  For  these 
reasons,  no  change  has  been  made  in 
this  provision. 

(9)  A  commenter  suggested  that  the 
determination  to  seal  a  document 
pursuant  to  §  19.33(b)  should  be  subject 
to  review  by  an  administrative  law 
judge  under  an  abuse  of  discretion 
standard.  It  was  also  proposed  that  a 
respondent  should  be  able  to  request 
that  certain  information  such  as 
confidential  personal  information  be 
filed  under  seal. 

The  Uniform  Rules  accommodate  this 
last  concern  by  permitting  a  respondent 
to  file  a  motion  to  seal  a  document 
containing  confidential  personal 
information.  However,  the  statutory 
language  of  12  U.S.C.  1818(u)(6)  and 
1786(s)(6)  vests  the  Agencies  with 
exclusive  authority  to  seal  all  or  part  of 
a  dociunent  if  disclosure  would  be 
contrary  to  the  public  interest.  Thus,  the 
Agencies  disagree  with  the  commenter 
that  this  determination  should  be 
subject  to  review  by  an  administrative 
law  judge. 

(10)  A  conunenter  suggested  deleting 
§  19.36(c)(2),  which  provides  that  any 
document  prepared  by  a  Federal 
financial  institutions  regulatory  agency 
or  by  a  state  regulatory  agency  is 
admissible  with  or  wi^out  a  sponsoring 
witness.  The  commenter  stated  that  the 
provision  violates  normal  evidentiary 
standards  and  raises  due  process 
concerns. 

The  first  sentence  of  S  19.36(c)(2) 
cross-references  §  19.36(a),  which  makes 
agency  prepared  documents  subject  to 
the  same  evidentiary  standards  as  those 
that  are  applicable  to  non-agency 
prepared  documents.  Moreover,  the 
same  types  of  agency  prepared 
documents  tend  to  be  introduced  into 
evidence  in  every  case.  These 
dociunents,  such  as  examination  reports, 
rarely  give  rise  to  authentication  issues, 
and  the  Agencies  feel  that  requiring  a 
sponsoring  witness  for  such  documents 


needlessly  consumes  judicial  resourcp 
and  impedes  the  hearing  process. 
Therefore,  no  change  has  been  made  in 
this  provision. 

(11)  A  commenter  suggested  that, 
under  9  19.39(b)(2),  a  party  should  be 
able  to  raise  a  new  legal  argument  in  the 
exceptions  filed  to  an  administrative 
law  judge’s  recommended  decision  and 
that  the  Agency  Head  should  not  be 
precluded  from  considering  such  an 
argument 

The  Agencies  agree  with  the 
commenter  that  the  Agency  Head 
should  have  the  discretion  to  determine 
whether  a  new  argument  that  is  raised 
for  the  first  time  in  the  exceptions 
should  be  considered,  even  if  the  party 
had  a  prior  opportunity  to  make  the 
argument  For  example,  the  Agency 
Head  should  have  the  discretion  to 
consider  whether  a  new  argument  has 
important  legal  and  policy  implications 
which  warrant  its  consideration. 
Accordingly,  the  language  of  9  19.39(b) 
(2)  is  amended  to  read  that  “No 
exception  need  be  considered  *  •  *  " 
[emphasis  added] 

However,  the  Agencies  do  not  believe 
that  the  Agency  Head  should,  in  effect 
be  required  to  consider  new  arguments 
raised  for  the  first  time  in  the 
exceptions.  Such  a  provision  could 
encourage  careless  or  even  deceptive 
pleading.  Generally,  a  party  should  be 
permitted  to  submit  a  new  argument 
only  if  there  was  no  previous 
opportunity  to  present  the  argument 
e.g.,  a  relevant  court  decision  has  been 
issued  in  the  interim  since  the  filing  of 
the  recommended  decision. 

D.  Additional  Modifications  to  the 
Uniform  and  Local  Rules 

In  conjunction  with  the  other  financial 
institutions  regulatory  agencies,  the 
OCC  is  amending  the  Uniform  Rules  to 
replace  generic  definitional  terms  with 
terms  specifically  applicable  to  the  OCC 
and  its  operations.  Thus,  the  OCC  is 
replacing  the  terms  “Agency  Head”  and 
“Agency”  with  “Comptroller”  and 
“OCC,”  and  is  restricting  the  “scope” 
provision  to  those  statutes  subject  to 
OCC  jurisdiction.  Further  conforming 
changes  have  been  made  to  the 
definitions  of  Local  Rules,  Uniform 
Rules,  and  OFIA.  Each  of  the  other 
Agencies  has  made  similar  changes. 

The  purpose  of  these  changes  is  to 
make  the  Uniform  Rules  easier  to 
understand  and  use.  These  changes  do 
not  affect  the  substance  of  the  Uniform 
Rules. 

The  OCC  is  making  various  other 
minor  technical  and  conforming  changes 
to  the  Uniform  and  Local  Rules  to 
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improve  the  clarity  and  consistency  of 
the  rules,  including  the  following. 

To  ensure  consistency  of 
administration,  §  19.161(c),  whidi 
provides  for  waiver  of  hearing  if  an 
applicant  fails  to  Hie  an  answer  or  a 
request  for  hearing  on  a  change-in-lNink- 
control  disapproval,  has  been  amended 
to  provide  the  same  procedures  as  in 
§  19.19(c)  of  the  Uniform  Rules. 

Section  19.170  has  been  amended  to 
clarify  that  discovery  depositions  may 
be  taken  only  in  formal  administrative 
actions  instituted  under  subpart  A  or 
other  actions  subject  to  the  procedures 
of  subpart  A.  Discovery  depositions  may 
not  be  taken  in  informal  administrative 
actions  under  subparts  C  and  D  which 
are  not  subject  to  the  rules  in  subpart  A. 

To  reflect  the  changes  made  in 
subparts  A  and  H  concerning  change-in¬ 
bank-control  proceedings,  technical 
amendments  to  12  CFR  5.50  (Change  in 
bank  control)  will  be  made  in  a  separate 
final  rule. 

E.  Immediate  Effective  Date 

The  Comptroller  is  adopting  this 
regulation  effective  upon  publication  in 
the  Federal  Register,  without  the  usual 
30-day  delay  of  effectiveness  provided 
for  in  the  APA,  5  U.S.C.  553.  While  the 
APA  requires  publication  of  a 
substantive  regulation  not  less  than  30 
days  before  its  effective  date,  the 
delayed  effective  date  requirement  may 
be  waived  for  “good  cause.” 

Good  cause  for  the  waiver  of  the  30- 
day  requirement  may  be  foiuid  if  the 
delayed  effective  date  is  “impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.”  5  U.S.C.  553(b)(B).  See  Central 
Lincoln  Peoples  ’  Utility  Dist.  v.  Johnson, 
735  F.2d  1101, 1117  (9th  Cir.  1984).  The 
necessity  for  compliance  with  a 
statutorily  prescribed  time  limit  can  also 
contribute  to  a  finding  of  good  cause. 

See  Philadelphia  Citizens  in  Action  v. 
Schweiker,  689  F.2d  877,  881-888  (3rd 
Cir.  1982).  In  the  present  case,  the 
implementation  of  a  delayed  effective 
date  would  impair  the  ability  of  the 
Agencies  to  comply  with  the  statutory 
mandate  in  section  916  of  FIRREA  and 
would  be  impracticable  and  contrary  to 
the  public  interest 

Section  916  of  FIRREA  contains  a  dual 
mandate  from  Congress  to  the  five 
agencies  to  (1)  establish  their  own  pool 
of  administrative  law  judges  and  (2)  to 
develop  Uniform  Rules  and  procedures 
for  administrative  hearings  “[b]efore  the 
close  of  the  24-month  period  beginning 
on  the  date  of  the  enactment  of  this  Act 
•August  9. 1989).“  In  ordCT  to  properly 
address  these  two  requirements,  the 
Uniform  Rules  and  the  administrative 
law  judge  pool  should  be  implemented 
in  a  coordinated  and  harmonious 


fashion.  If  the  pool  is  established  prior 
to  the  roles,  the  administrative  law 
judges  may  be  required  to  adjudicate 
some  cases  under  prior  regulations 
before  the  Uniform  Rules  are  effective. 
The  result  would  be  confusion  for 
parties  and  a  lack  of  uniformity  in 
adjudication  directly  contrary  to  the 
purpose  of  section  916.  It  would, 
therefore,  be  impracticable  and  contrary 
to  the  public  interest  to  delay  the 
effective  date  for  implementation  of  the 
Uniform  Rules. 

F.  Applicability  of  Revised  Rules  to 
Enforcement  Proceedings 

Part  19,  as  revised  by  this  final  rule, 
applies  to  any  proceeding  that  is 
commenced  by  the  issuance  of  a  notice 
on  or  after  August  9, 1991.  The  former 
version  of  Part  19  applies  to  any 
proceeding  commenced  prior  to  August 
9, 1991  unless,  with  the  consent  of  the 
presiding  offfcer,  the  parties  agree  to 
have  the  proceeding  governed  by 
revised  Part  19. 

G.  Regulatory  Flexibility  Act 

Pursuant  to  secticxi  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OCC 
certiHes  that  this  final  role  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required 

This  rule  implements  section  916  of 
FIRREA  which  requires  the  Federal 
banking  agencies  and  the  NCUA  to 
develop  a  set  of  uniform  rules  and 
procedures  for  administrative  hearings. 
The  purpose  of  the  OCX^’s  revised 
regulation  is  to  secure  a  just  and  orderiy 
determination  of  administrative 
proceedings.  Because  the  (X^C  already 
has  in  place  roles  of  practice  and 
procedure,  this  final  rule  imposes  only 
minor  burdens  on  all  institutions, 
regardless  of  size. 

H.  Executive  Order  12291 

The  OCC  has  determined  that  this 
final  rule  does  not  constitute  a  “major 
rule”  within  the  meaning  of  Executive 
Order  12291  and  Treasury  Department 
Guidelines.  Accordingly,  a  Regulatory 
Impact  Analysis  is  not  required  on  the 
grounds  that  this  final  rule  (1)  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more,  (2)  will  not  result 
in  a  major  increase  in  the  cost  of 
financial  institution  operations  or 
governmental  supervision,  and  (3)  will 
not  have  a  significant  adverse  effect  on 
competition  (foreign  and  domestic), 
employment,  investment,  productivity  or 
innovation,  within  the  meaning  of  the 
executive  order. 

This  final  rule  implements  section  916 
of  FIRREA  which  requires  the  Federal 


banking  agencies  and  the  NCUA  to 
develop  a  set  of  uniform  rules  and 
procedures  for  administrative  hearings. 
Because  the  OCC  already  has  in  place 
roles  of  practice  and  procedure,  this 
final  rule  should  result  in  no  significant 
additional  burden  for  regulated 
institutions.  The  final  role  would  not 
have  a  significant  impact  on  competition 
or  impose  other  significant  economic 
burdens. 

List  of  Subjects  in  12  CFR  Part  19 

Administrative  practice  and 
procedure.  Crime.  Ex  parte 
communications.  Hearing  procedure. 
Investigations.  National  banks. 

Penalties.  Securities. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  common 
preamble,  part  19  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations,  is 
revised  to  read  as  follows: 

PART  19~RULES  OF  PRACTICE  AMD 
PROCEDURE 

Subpart  A— Uniform  Rules  of  Practice  and 
Procediae 

Sec. 

19.1  Scope. 

19.2  Rules  of  construction. 

19.3  Definitions. 

19.4  Authority  of  the  Comptroller. 

19.5  Authority  of  the  administrative  law 
judge. 

19.6  Appearance  and  practice  in 
adjudicatory  proceedings. 

19.7  Good  faith  certification. 

19.8  Conflicts  of  interest. 

19.9  Ex  parte  communications. 

19.10  Filing  of  papers. 

19.11  Service  of  papers. 

19.12  Construction  of  time  limits. 

19.13  Change  of  time  limits. 

19.14  Witness  fees  and  expenses. 

19.15  Opportunity  for  informal  settlement. 

19.16  OCC's  right  to  conduct  examination. 

19.17  Collateral  attacks  on  adjudicatory 
proceeding. 

19.18  Commencement  of  proceeding  and 
contents  of  notice. 

19.19  Answer. 

19.20  Amended  pleadings. 

19.21  Failure  to  appear. 

19.22  Consolidation  and  severance  of 
actions. 

19.23  Motions. 

19.24  Scope  of  document  discovery. 

19.25  Request  for  document  discovery  from 
parties. 

19.26  Document  subpoenas  to  nonparties. 

19.27  Deposition  of  witness  unavailable  for 
hearing. 

19.28  Interlocutory  review. 

19.29  Summary  disposition. 

19.30  Partial  summary  disposition. 

19.31  Scheduling  and  prehearing 
conferences. 

19.32  Prehearing  submissions. 

19.33  Public  hearings. 
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Sec. 

19J4  Hearing  subpoenas. 

19.35  Conduct  of  hearings. 

19.38  Evidence. 

19.37  Proposed  findings  and  condusions. 

19.38  Recommended  decision  and  Cling  of 
record. 

19.39  Exceptions  to  recommended  dedsion. 

19.40  Review  by  the  Comptroller. 

19.41  Stays  pending  judicial  review. 

Subpart  8 — Procedural  Rules  for  OCC 
Adjudications 

19.100  Scope. 

19.101  Delegation  to  OFIA. 

Subpart  C— Removals,  Suspensions,  and 
Prohibitions  When  a  Crime  Is  Charged  or  a 
Conviction  is  Obtained 

19.110  Scope. 

19.111  Suspension  or  removal. 

19.112  Informal  hearing. 

19.113  Recommended  and  final  decisions 

Subpart  D— Exemption  Hearings  Under 
SectlON  12^1)  of  the  Securities  Exchange 
Act  of  1934 

19.120  Scope. 

19.121  Application  for  exemption. 

19.122  Newspaper  notice. 

19.123  Informal  hearing. 

19.124  Decision  of  the  Comptroller. 

Subpart  E — Disciplinary  Proceedings 
Involving  the  Federal  Securities  Laws 

19.130  Scope 

19.131  Notice  of  charges  and  answer. 

19.132  Disciplinary  orders. 

Subpart  F— Civil  Money  Penalty  Authority 
Under  the  Securities  Laws 

19.140  Scope. 

Subpart  G— Cease-and-desist  Authority 
Under  the  Securities  Laws 

19.150  Scope. 

Subpart  H— Change  In  Bank  Control 

19.160  Scope. 

19.161  Hearing  request  and  answer. 

19.162  Hearing  order. 

Subpart  I — Discovery  Depositions  and 
Subpoenas 

19.170  Discovery  depositions. 

19.171  Deposition  subpoenas. 

Subpart  J — Formal  Investigations 

19.180  Scope. 

19.181  Confidentiality  of  formal 
investigations. 

19.182  Order  to  conduct  a  formal 
investigation. 

19.183  Rights  of  witnesses. 

19.184  Service  of  subpoena  and  payment  of 
witness  fees. 

Subpart  X — Parties  and  Repreeentatioful 
Practice  Before  the  OCC;  Standards  of 
Conduct 

19.190  Sc<H>e. 

19.191  Definitions. 

19.192  Sanctions  relating  to  conduct  in  an 
adjudicatory  proceeding. 

19.193  Censure,  suspension  or  debarment. 

19.194  Eligibility  of  attorneys  and 
accountants  to  practice. 


19.195  Incompetence. 

19.196  Disreputable  conduct. 

19.197  Initiation  of  disciplinary  proceeding. 

19.198  Conferences. 

19.199  Proceedings  under  this  subpart. 

19.200  Effect  of  suspension,  debarment  or 
censure. 

19.201  Petition  for  reinstatement. 

Subpart  L— Equal  Access  to  Justice  Act 

19.210  Scope. 

Authority.  5  U.S.C.  504.  554-557;  12  U3.C. 
93(b).  164.  504,  505. 1817, 1818.  lB2a  1972. 

3102.  3108(a).  and  3909;  15  U.S.C.  7B/(h)  and 
(i).  78o-4(c).  780-5.  78q-l.  78u.  78u-2.  78u-3. 
and  78w:  and  31  U.S.C  330. 

Subpart  A— Uniform  Rules  of  Practice 
and  Procedure 

§  19.1  Scope. 

This  subpart  prescribes  Uniform  Rules 
of  practice  and  procedure  applicable  to 
adjudicatory  proceedings  required  to  be 
conducted  on  the  record  after 
opportimity  for  a  hearing  under  the 
following  statutory  provisions; 

(a)  Cease-and-desist  proceedings 
under  section  8(b)  of  the  Federal  Deposit 
Insurance  Act  (“IT)IA”)  (12  U.S.C. 
1818(b)); 

(b)  Removal  and  prohibition 
proceedings  under  section  8(e)  of  the 
FDIA  (12  U.S.a  1818(e)): 

(c)  Change-in-control  proceedings 
under  section  7(j)(4)  of  the  FDIA  (12 
U,S.C.  1817(j)(4))  to  determine  whether 
the  Office  of  the  Comptroller  of  the 
Currency  (“OCC”)  should  issue  an  order 
to  approve  or  disapprove  a  person's 
proposed  acquisition  of  an  institution; 

(d)  Proceedings  under  section 
15C(c)(2)  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act”)  (15  U.S.C.  78o- 
5).  to  impose  sanctions  upon  any 
government  securities  broker  or  dealer 
or  upon  any  person  associated  or 
seeking  to  become  associated  with  a 
government  securities  broker  ot  dealer 
for  which  the  OCX  is  the  appropriate 
agency; 

(e)  Assessment  of  civil  money 
penalties  by  the  OCC  against 
institutions,  institution-affiliated  parties, 
and  certain  other  persons  for  which  it  is 
the  appropriate  agency  for  any  violation 
of: 

(1)  Any  provision  of  law  referenced  in 
12  U.S.C.  ^  or  any  regulation  issued 
thereunder,  and  certain  unsafe  or 
unsound  practices  and  breaches  of 
fiduciary  duty,  pursuant  to  12  U.S.C.  93; 

(2)  Sections  22  and  23  of  the  Federal 
Reserve  Act  (“FRA”),  or  any  regulation 
issued  thereunder,  and  certain  unsafe  or 
unsound  practices  and  breaches  of 
fiduciary  duty,  pursuant  to  12  U.S.C  504 
and  505: 

(3)  Section  106(b)  of  the  Bank  Holding 
CompanyAmendments  of  1970.  pursuant 
to  12  U.S.C.  1972(2)(F): 


(4)  Any  provision  of  the  Change  in 
Bank  Control  Act  of  1978  or  any 
regulation  or  order  issued  thereunder, 
and  certain  unsafe  or  unsound  practices 
and  breaches  of  fiduciary  duty,  pursuant 
to  12  U5.C.  1817(j)(16); 

(5)  Any  provision  of  the  International 
Lending  Supervision  Act  of  1983 
("ILSA”),  or  any  rule,  regulation  or  order 
issued  thereunder,  pursuant  to  12  U.S.C. 
3909: 

(6)  Any  provision  of  the  International 
Banking  Act  of  1978  (“BBA”),  or  any  rule, 
regulation  or  order  issued  thereunder, 
pursuant  to  12  U.S.C.  3108; 

(7)  Section  5211  of  the  Revised 
Statutes  (12  U.S.C.  161),  pursuant  to  12 
U.S,a  164: 

(8)  Certain  provisions  of  the  Exchange 
AcL  pursuant  to  section  21B  of  the 
Exchange  Act  (15  U.S.C.  78u-2); 

(9)  Section  1120  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (“FIRREA”)  (12 
U.S.C.  3349),  or  any  order  or  regulation 
issued  thereunder;  and 

(10)  The  terms  of  any  final  or 
temporary  order  issued  under  section  8 
of  the  FDIA  or  any  written  agreement 
executed  by  the  OCC^  the  terms  of  any 
condition  imposed  in  writing  by  the 
OCC  in  connection  with  the  grant  of  an 
application  or  request  certain  unsafe  or 
unsound  practices,  breaches  of  fiduciary 
duty,  or  any  law  or  regulation  not 
otherwise  provided  herein,  pursuant  to 
12  U.S.C.  1818(i)(2); 

(f)  This  subpart  also  applies  to  all 
other  adjudications  required  by  statute 
to  be  determined  on  the  record  after 
opportunity  for  an  agency  hearing, 
unless  otherwise  specifically  provided 
for  in  the  Local  Rules. 

§  19.2  Rules  of  construction. 

For  purposes  of  this  part: 

(a)  Any  tenn  in  the  singular  includes 
the  pluraL  and  the  plural  includes  the 
sin^ar,  if  such  use  would  be 
appropriate; 

(b)  Any  use  of  a  masculine,  feminine, 
or  neuter  gender  encompasses  all  three, 
if  such  use  would  be  ai^ropriate; 

(c)  The  term  counsel  includes  a  non- 
attomey  representative;  and 

(d)  Unless  the  context  requires 
otherwise,  a  party's  counsel  of  record,  if 
any,  may,  on  behalf  of  that  party,  take 
any  action  required  to  be  taken  by  the 
party. 

§19.3  Definitions. 

For  purposes  of  this  part,  unless 
explicitly  stated  to  the  contrary: 

(a)  Administrative  law  judge  means 
one  who  presides  at  an  admii^strative 
hearing  under  authority  set  forth  at  5 
U.S.C  556 
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(b)  Adjudicatory  proceeding  means  a 
proceeding  conducted  pursuant  to  these 
rules  and  leading  to  the  formulation  of  a 
final  order  other  than  a  regulation. 

(c)  Comptroller  means  the 
Comptroller  of  the  Currency  or  a  person 
delegated  to  perform  the  functions  of  the 
Comptroller  of  the  Currency  under  this 
part. 

(dl  Decisional  employee  means  any 
member  of  the  Comptroller's  or 
administrative  law  judge’s  sta^  who  has 
not  engaged  in  an  investigative  or 
prosecutorial  role  in  a  proceeding  and 
who  may  assist  the  Comptroller  or  the 
administrative  law  judge,  respectively, 
in  preparing  orders,  recommended 
decisions,  decisions,  and  other 
documents  under  the  Uniform  Rules. 

(e)  Enforcement  Counsel  means  any 
individual  who  Hies  a  notice  of 
eppearance  as  counsel  on  behalf  of  the 
OCC  in  an  adjudicatory  proceeding. 

(f)  Final  order  means  an  order  issued 
by  the  Comptroller  with  or  without  the 
consent  of  the  affected  institution  or  the 
institution-afniiated  party,  that  has 
become  Hnal,  without  regard  to  the 
pendency  of  any  petition  for 
reconsideration  or  review. 

(g)  Institution  includes  any  national 
bai^,  EHstrict  of  Columbia  bank,  or 
Federal  branch  or  agency  of  a  foreign 
bank. 

(h)  Institution-affiliated  party  means 
any  institution-  affiliated  party  as  that 
term  is  dehned  in  section  3(u)  of  the 
FDIA  (12  U.S.C.  1813(u)). 

(i)  Local  Rules  means  those  rules 
promulgated  by  the  OCC  in  the  subparts 
of  this  part  excluding  subpart  A. 

(j)  OCC  means  the  Office  of  the 
Comptroller  of  the  Currency. 

(k)  OFIA  means  the  Office  of 
Financial  Institution  Adjudication,  the 
executive  body  charged  with  overseeing 
the  administration  of  administrative 
enforcement  proceedings  for  the  OCC, 
the  Board  of  Governors  of  the  Federal 
Reserve  System  (“Board  of  Governors”), 
the  Federal  Deposit  Insurance 
Corporation  (“FDIC”),  the  Office  of 
Thrift  Supervision  ("OTS”),  and  the 
National  Credit  Union  Administration 
(“NCUA"). 

(l)  Party  means  the  OCC  and  any 
person  named  as  a  party  in  any  notice. 

(m)  Person  means  an  individual,  sole 
proprietor,  partnership,  corporation, 
unincorporated  association,  trust,  joint 
venture,  pool,  syndicate,  agency  or  other 
entity  or  organization,  including  an 
institution  as  defined  in  paragraph  (g)  of 
this  section. 

(n)  Respondent  means  any  party  other 
than  the  OCC. 

(o)  Uniform  Rules  means  those  rules 
in  subpart  A  of  this  part  that  are 
common  tc  the  OCC,  the  Board  of 
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Governors,  the  FDIC,  the  OTS,  and  the 
NCUA. 

(p)  Violation  includes  any  action 
(alone  or  with  another  or  others)  for  or 
toward  causing,  bringing  about, 
participating  in,  counseling,  or  aiding  or 
abetting  a  violation. 

§  19.4  Authority  of  the  Comptroller. 

The  Comptroller  may,  at  any  time 
during  the  pendency  of  a  proceeding, 
perform,  direct  the  performance  of,  or 
waive  performance  of,  any  act  which 
could  be  done  or  ordered  by  the 
administrative  law  judge. 

§  19.5  Authority  of  the  administrative  law 
Judge. 

(a)  General  rule.  All  proceedings 
governed  by  this  part  shall  be  conducted 
in  accordance  with  the  provisions  of 
Chapter  5  of  Title  5  of  the  United  States 
Code.  The  administrative  law  judge 
shall  have  all  powers  necessary  to 
conduct  a  proceeding  in  a  fair  and 
impartial  manner  and  to  avoid 
unnecessary  delay. 

(b)  Powers.  The  administrative  law 
judge  shall  have  all  powers  necessary  to 
conduct  the  proceeding  in  accordance 
with  paragraph  (a)  of  this  section, 
including  the  following  powers: 

(1)  To  administer  oaths  and 
affirmations; 

(2)  To  issue  subpoenas,  subpoenas 
duces  tecum,  and  protective  orders,  as 
authorized  by  this  part,  and  to  quash  or 
modify  any  such  subpoenas  and  orders; 

(3)  To  receive  relevant  evidence  and 
to  rule  upon  the  admission  of  evidence 
and  offers  of  proof; 

(4)  To  take  or  cause  depositions  to  be 
taken  as  authorized  by  this  subpart; 

(5)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  counsel; 

(6)  To  hold  schedule  and/or  pre- 
hearing  conferences  as  set  forth  in 
§  19.31; 

(7)  To  consider  and  rule  upon  all 
procedural  and  other  motions 
appropriate  in  an  adjudicatory 
proceeding,  provided  that  only  the 
Comptroller  shall  have  the  power  to 
grant  any  motion  to  dismiss  the 
proceeding  or  to  decide  any  other 
motion  that  results  in  a  final 
determination  of  the  merits  of  the 
proceeding; 

(8)  To  prepare  and  present  to  the 
Comptroller  a  recommended  decision  as 
provided  herein; 

(9)  To  recuse  himself  or  herself  by 
motion  made  by  a  party  or  on  his  or  her 
own  motion; 

(10)  To  establish  time,  place  and 
manner  limitations  on  the  attendance  of 
the  public  and  the  media  for  any  public 
hearing;  and 
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(11)  To  do  all  other  things  necessary 
and  appropriate  to  discharge  the  duties 
of  a  presiding  ofiicer. 

§  19.6  Appearance  and  practice  in 
adjudicatory  proceedings. 

(a)  Appearance  before  the  OCC  or  an 
administrative  law  judge — (1)  By 
attorneys.  Any  member  in  good  standing 
of  the  bar  of  the  highest  court  of  any 
state,  commonwealth,  possession, 
territory  of  the  United  States,  or  the 
District  of  Columbia  may  represent 
others  before  the  OCC  if  such  attorney 
is  not  currently  suspended  or  debarred 
from  practice  before  the  OCC. 

(2)  By  non-attomeys.  An  individual 
may  appear  on  his  or  her  own  behalf;  a 
member  of  a  partnership  may  represent 
the  partnership;  a  duly  authorized 
officer,  director,  or  employee  of  any 
government  unit,  agency,  institution, 
corporation  or  authority  may  represent 
that  unit,  agency,  institution,  corporation 
or  authority  if  such  officer,  director,  or 
employee  is  not  currently  suspended  or 
debarred  from  practice  before  the  OCC. 

(3)  Notice  of  appearance.  Any 
individual  acting  as  counsel  on  behalf  of 
a  party,  including  the  OCC,  file  a  notice 
of  appearance  with  OFIA  at  or  before 
the  time  that  individual  submits  papers 
or  otherwise  appears  on  behalf  of  a 
party  in  the  adjudicatory  proceeding. 
Such  notice  of  appearance  shall  include 
a  written  declaration  that  the  individual 
is  currently  qualified  as  provided  in 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
and  is  authorized  to  represent  the 
particular  party.  By  filing  a  notice  of 
appearance  on  behalf  of  a  party  in  an 
adjudicatory  proceeding,  the  counsel 
thereby  agrees,  and  represents  that  he 
or  she  is  authorized,  to  accept  service  on 
behalf  of  the  represented  party. 

(b)  Sanctions.  Dilatory,  obstructionist, 
egregious,  contemptuous  or 
contumacious  conduct  at  any  phase  of 
any  adjudicatory  proceeding  may  be 
grounds  for  exclusion  or  suspension  of 
counsel  from  the  proceeding. 

§  19.7  Good  faith  certification. 

(a)  General  requirement.  Every  filing 
or  submission  of  record  following  the 
issuance  of  a  notice  shall  be  signed  by 
at  least  one  counsel  of  record  in  his  or 
her  individual  name  and  shall  state  that 
counsel's  address  and  telephone 
number.  A  party  who  acts  as  his  or  her 
own  counsel  shall  sign  his  or  her 
individual  name  and  state  his  or  her 
address  and  telephone  number  on  every 
filing  or  submission  of  record. 

(b)  Effect  of  signature.  (1)  The 
signature  of  counsel  or  a  party  shall 
constitute  a  certification  that:  the 
counsel  or  party  has  read  the  filing  or 
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submission  of  record;  to  the  best  of  his 
or  her  knowledge,  information,  and 
belief  formed  after  reasonable  inquiry, 
the  niing  or  submission  of  record  is  well- 
grounded  in  fact  and  is  warranted  by 
existing  law  or  a  good  faith  argument  for 
the  extension,  modification,  or  reversal 
of  existing  law;  and  the  filing  or 
submission  of  record  is  not  made  for  any 
improper  purpose,  such  as  to  harass  or 
to  cause  unnecessary  delay  or  needless 
increase  in  the  cost  of  litigation. 

(2)  If  a  niing  or  submission  of  record  is 
not  signed,  the  administrative  law  judge 
shall  strike  the  filing  or  submission  of 
record,  unless  it  is  signed  promptly  after 
the  omission  is  called  to  the  attention  of 
the  pleader  or  movant 

(c)  Effect  of  making  oral  motion  or 
argument  The  act  of  making  any  oral 
motion  or  oral  argument  by  any  counsel 
or  party  constitutes  a  certiBcation  that 
to  the  best  of  his  or  her  knowledge, 
information,  and  belief  formed  after 
reasonable  inquiry,  his  or  her 
statements  are  well-grounded  in  fact 
and  are  warranted  by  existing  law  or  a 
good  faith  argument  for  the  extension, 
modihcation,  or  reversal  of  existing  law, 
and  are  not  made  for  any  improper 
purpose,  such  as  to  harass  or  to  cause 
unnecessary  delay  or  needless  increase 
in  the  cost  of  litigation. 

§  19.8  Conflicts  of  Interest 

(a)  Conflict  of  interest  in 
representation.  No  person  shall  appear 
as  counsel  for  another  person  in  an 
adjudicatory  proceeding  if  it  reasonably 
appears  that  such  representation  may  be 
materially  limited  by  that  coimsel's 
responsibilities  to  a  third  person  or  by 
the  counsel’s  own  interests.  The 
administrative  law  judge  may  take 
corrective  measures  at  any  stage  of  a 
proceeding  to  cure  a  conflict  of  interest 
in  representation,  including  the  issuance 
of  an  order  limiting  the  scope  of 
representation  or  disqualifying  an 
individual  from  appearing  in  a 
representative  capacity  for  the  duration 
of  the  proceeding. 

(b)  Certification  and  waiver.  If  any 
person  appearing  as  counsel  represents 
two  or  more  parties  to  an  adjudicatory 
proceeding  or  a  party  and  an  institution 
to  which  notice  of  the  proceeding  must 
be  given,  counsel  must  certify  in  writing 
at  the  time  of  flling  the  notice  of 
appearance  required  by  §  19.6(a]: 

(1)  That  the  counsel  has  personally 
and  fully  discussed  the  possibility  of 
conflicts  of  interest  with  each  such  party 
or  institution; 

(2)  That  each  such  party  or  institution 
has  advised  its  counsel  that  to  its 
knowledge  there  is  no  existing  or 
anticipated  material  conflict  between  its 
interests  and  the  interests  of  others 


represented  by  the  same  counsel  or  his 
or  her  firm;  and 

(3)  That  each  such  party  or  institution 
waives  any  right  it  might  otherwise  have 
had  to  assert  any  known  conflicts  of 
interest  or  to  assert  any  non-material 
conflicts  of  interest  during  the  course  of 
the  proceeding. 

S  19.9  Ex  part*  comimmications. 

(a)  Definition — (1)  Ex  parte 
communication  means  any  material  oral 
or  written  communication  concerning 
the  merits  of  an  adjudicatory  proceeding 
that  was  neither  on  the  record  nor  on 
reasonable  prior  notice  to  all  parties 
that  takes  place  between: 

(1)  A  party,  his  or  her  coimsel,  or 
another  person  interested  in  the 
proceeding;  and 

(ii)  The  administrative  law  judge 
handling  that  proceeding,  the 
Comptroller,  or  a  decisional  employee. 

(2)  Exception.  A  request  for  status  of 
the  proceeding  does  not  constitute  an  ex 
parte  communication. 

(b)  Prohibition  of  ex  parte 
communications.  From  the  time  the 
notice  is  issued  by  the  Comptroller  until 
the  date  that  the  Comptroller  issues  his 
or  her  flnal  decision  pursuant  to 

§  19.40(c),  no  party,  interested  person  or 
counsel  therefor  shall  knowingly  make 
or  cause  to  be  made  an  ex  parte 
communication  concerning  the  merits  of 
the  proceeding  to  the  Comptroller,  the 
administrative  law  judge,  or  a  decisional 
employee.  The  Comptroller, 
administrative  law  judge,  or  decisional 
employee  shall  not  knowingly  make  or 
cause  to  be  made  to  a  party,  or  any 
interested  person  or  counsel  therefor,  an 
ex  parte  communication  relevant  to  the 
merits  of  a  proceeding. 

(c)  Procedure  upon  occurrence  of  ex 
parte  communication.  If  an  ex  parte 
communication  is  received  by  the 
administrative  law  judge,  the 
Comptroller  or  any  other  person 
identified  in  paragraph  (a)  of  this 
section,  that  person  shall  cause  all  such 
written  communications  (or,  if  the 
communication  is  oral,  a  memorandum 
stating  the  substance  of  the 
communication)  to  be  placed  on  the 
record  of  the  proceeding  and  served  on 
all  parties.  All  other  parties  to  the 
proceeding  shall  have  an  opportunity, 
within  ten  days  of  receipt  of  service  of 
the  ex  parte  communication,  to  file 
responses  thereto  and  to  recommend 
any  sanctions,  in  accordance  with 
paragraph  (d)  of  this  section,  that  they 
believe  to  be  appropriate  under  the 
circumstances. 

(d)  Sanctions.  Any  party  or  his  or  her 
counsel  who  makes  a  prohibited  ex 
parte  communication,  or  who 
encourages  or  solicits  another  to  make 


any  such  communication,  may  be 
subject  to  any  appropriate  sanction  or 
sanctions  imposed  by  the  Comptroller  or 
the  administrative  law  judge  including, 
but  not  limited  to,  exclusion  from  the 
proceedings  and  an  adverse  ruling  on 
the  issue  which  is  the  subject  of  the 
prohibited  communication. 

S  19.10  Filing  of  papers. 

(a)  Filing.  Any  papers  required  to  be 
filed,  excluding  documents  produced  in 
response  to  a  discovery  request 
pursuant  to  $  {  19.25  and  19.26,  shall  be 
filed  with  OFIA,  except  as  otherwise 
provided. 

(b)  Manner  of  filing.  Unless  otherwise 
specified  by  the  Comptroller  or  the 
administrative  law  judge,  filing  may  be 
accomplished  by: 

(1)  Personal  service: 

(2)  Delivering  die  papers  to  a  reliable 
commercial  courier  service,  overnight 
delivery  service,  or  to  the  U.S.  Post 
Oflice  for  Express  Mail  delivery; 

(3)  Mailing  the  papers  by  first  class, 
registered,  or  certified  mail;  or 

(4)  Transmission  by  electronic  media, 
only  if  expressly  authorized,  and  upon 
any  conditions  specified,  by  the 
Comptroller  or  the  administrative  law 
judge.  All  papers  filed  by  electronic 
media  shall  also  concurrently  be  filed  in 
accordance  with  paragraph  (c)  of  this 
section. 

(c)  Formal  requirements  as  to  papers 
filed— {\)  Form.  All  papers  filed  must  set 
forth  the  name,  addms,  and  telephone 
number  of  the  counsel  or  party  making 
the  filing  and  must  be  accompanied  by  a 
certification  setting  forth  when  and  how 
service  has  been  made  on  all  other 
parties.  All  papers  filed  must  be  double¬ 
spaced  and  printed  or  typewritten  on 
SViXll  inch  paper,  and  must  be  clear 
and  legible. 

(2)  Signature.  All  papers  must  be 
dated  and  signed  as  provided  in  S  19.7. 

(3)  Caption.  All  papers  filed  must 
include  at  the  head  thereof,  or  on  a  title 
page,  the  name  of  the  OCC  and  of  the 
filing  party,  the  title  and  docket  number 
of  the  proceeding,  and  the  subject  of  the 
particular  paper. 

(4)  Number  of  copies.  Unless 
otherwise  specified  by  the  Comptroller 
or  the  administrative  law  judge,  an 
original  and  one  copy  of  all  documents 
and  papers  shall  be  ^ed,  except  that 
only  one  copy  of  transcripts  of 
testimony  and  exhibits  shall  be  filed. 

$19.11  Sarvlc*  of  papers. 

(a)  By  die  parties.  Except  as 
otherwise  provided,  a  party  filing  papers 
shall  serve  a  copy  upon  the  counsel  of 
record  for  all  other  parties  to  the 
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proceeding  so  represented,  and  upon 
any  party  not  so  represented. 

(bj  Method  of  service.  Except  as 
provided  in  paragraphs  (c)(2)  and  (d)  of 
this  section,  a  serving  party  shall  use 
one  or  more  of  the  following  methods  of 
service: 

(1)  Personal  service: 

(2)  Delivering  the  papers  to  a  reliable 
commercial  courier  service,  overnight 
delivery  service,  or  to  the  U.S,  Post 
Office  for  Express  Mail  delivery; 

(3)  Mailing  the  papers  by  first  class, 
registered,  or  certified  mail;  or 

(4)  Transmission  by  electronic  media, 
only  if  the  parties  mutually  agree.  Any 
papers  served  by  electronic  media  shall 
also  concurrently  be  served  in 
accordance  with  the  requirements  of 

§  19.10(c). 

(c)  By  the  Comptroller  or  the 
administrative  law  judge, — (1)  All 
papers  required  to  be  served  by  the 
Comptroller  or  the  administrative  law 
judge  upon  a  party  who  has  appeared  in 
the  proceeding  in  accordance  with  §  19.6 
shall  be  served  by  any  means  specified 
in  paragraph  (b)  of  this  section. 

(2)  If  a  party  has  not  appeared  in  the 
proceeding  in  accordance  with  §  19.6, 
the  Comptroller  or  the  administrative 
law  judge  shall  make  service  by  any  of 
the  following  methods: 

(i)  By  personal  service: 

(ii)  By  delivery  to  a  person  of  suitable 
age  and  discretion  at  the  party’s 
residence: 

(iii)  By  registered  or  certified  mail 
addressed  to  the  party’s  last  known 
address;  or 

(iv)  By  any  other  method  reasonably 
calciilated  to  give  actual  notice. 

(d)  Subpoenas.  Service  of  a  subpoena 
may  be  made  by  personal  service,  by 
delivery  to  an  agent,  by  delivery  to  a 
person  of  suitable  age  and  discretion  at 
the  subpoenaed  person’s  residence,  by 
registered  or  certified  mail  addressed  to 
the  person’s  last  known  address,  or  in 
such  other  manner  as  is  reasonably 
calculated  to  give  actual  notice. 

(e)  Area  of  service.  Service  in  any 
state,  territory,  possession  of  the  United 
States,  or  the  District  of  Columbia,  on 
any  person  or  company  doing  business 
in  any  state,  territory,  possession  of  the 
United  States,  or  the  District  of 
Columbia,  or  on  any  person  as 
otherwise  provided  by  law,  is  effective 
without  regard  to  the  place  where  the 
hearing  is  held,  provided  that  if  service 
is  made  on  a  foreign  bank  in  connection 
with  an  action  or  proceeding  involving 
one  or  more  of  its  branches  or  agencies 
located  in  any  state,  territory, 
possession  of  the  United  States,  or  the 
District  of  Columbia,  service  shall  be 
made  on  at  least  one  branch  or  agency 
so  involved. 


§  19.12  Constniction  of  time  Hmits. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  by  this 
subpart,  the  date  of  the  act  or  event 
from  which  the  designated  period  of 
time  begins  to  run  is  not  included.  The 
last  day  so  computed  is  included  unless 
it  is  a  Saturday,  Sunday,  or  Federal 
holiday.  When  the  last  day  is  a 
Saturday,  Sunday,  or  Federal  holiday, 
the  period  runs  until  the  end  of  the  next 
day  that  is  not  a  Saturday,  Simday,  or 
Federal  holiday.  Intermediate 
Saturdays,  Sundays,  and  Federal 
holidays  are  included  in  the 
computation  of  time,  except  that,  when 
the  time  period  within  which  an  act  is  to 
be  performed  is  ten  days  or  less, 
intennediate  Saturdays,  Sundays,  and 
Federal  holidays  are  not  included. 

(b)  When  papers  are  deemed  to  be 
filed  or  served.  (1)  Filing  and  service  are 
deemed  to  be  effective: 

(1)  In  the  case  of  personal  service  or 
same  day  commercial  courier  delivery, 
upon  actual  service; 

(ii)  In  the  case  of  overnight 
commercial  delivery  service,  U.S. 
Express  Mail  delivery,  or  first  class, 
registered,  or  certified  mail,  upon 
deposit  in  or  delivery  to  an  appropriate 
point  of  collection: 

(iii)  In  the  case  of  transmission  by 
electronic  media,  as  specified  by  the 
authority  receiving  the  filing,  in  the  case 
of  filing,  and  as  agreed  among  the 
parties,  in  the  case  of  service. 

(2)  The  effective  filing  and  service 
dates  specified  in  paragraph  (b)(1)  of 
this  section  may  be  modified  by  the 
Comptroller  or  administrative  law  judge 
in  the  case  of  filing  or  by  agreement  of 
the  parties  in  the  case  of  service. 

(c)  Calculation  of  time  for  service  and 
filing  of  responsive  papers.  Whenever  a 
time  limit  is  measured  by  a  prescribed 
period  from  the  service  of  any  notice  or 
paper,  the  applicable  time  limits  are 
calculated  as  follows: 

(1)  If  service  is  made  by  first  class, 
registered  or  certified  mail,  add  three 
days  to  the  prescribed  period; 

(2)  If  service  is  made  by  express  mail 
or  overnight  delivery  service,  add  one 
day  to  the  prescribed  period; 

(3)  If  service  is  made  by  electronic 
media  transmission,  add  one  day  to  the 
prescribed  period,  unless  otherwise 
determined  by  the  Comptroller  or  the 
administrative  law  judge  in  the  case  of 
filing,  or  by  agreement  among  the 
parties  in  the  case  of  service. 

§  19.13  Change  of  time  llmita. 

Except  as  otherwise  provided  by  law, 
the  administrative  law  judge  may,  for 
good  cause  shown,  extend  the  time 
limits  prescribed  by  the  Uniform  Rules 
or  by  any  notice  or  order  issued  in  the 


proceedings.  After  the  referral  of  the 
case  to  the  Comptroller  pursuant  to 
S  19.38,  the  Comptroller  may  grant 
extensions  of  the  time  limits  for  good 
cause  shown.  Extensions  may  be 
granted  at  the  motion  of  a  party  after 
notice  and  opportunity  to  respond  is 
afforded  all  non-moving  parties  or  on 
the  Comptroller’s  or  the  administrative 
law  judge’s  own  motion. 

§  19.14  Witness  fees  and  expenses. 

Witnesses  subpoenaed  for  testimony 
or  depositions  shall  be  paid  the  same 
fees  for  attendance  and  mileage  as  are 
paid  in  the  United  States  district  courts 
in  proceedings  in  which  the  United 
States  is  a  party,  provided  that,  in  the 
case  of  a  discovery  subpoena  addressed 
to  a  party,  no  witness  fees  or  mileage 
need  be  paid.  Fees  for  witnesses  shall 
be  tendered  in  advance  by  the  party 
requesting  the  subpoena,  except  that 
fees  and  mileage  need  not  be  tendered 
in  advance  where  the  OCC  is  the  party 
requesting  the  subpoena.  The  OCC  shall 
not  be  required  to  pay  any  fees  to,  or 
expenses  of,  any  witness  not 
subpoenaed  by  the  OCC. 

§  19.15  Opportunity  for  informal 
settlement 

Any  respondent  may,  at  any  time  in 
the  proceeding,  unilaterally  submit  to 
Enforcement  Counsel  written  offers  or 
proposals  for  settlement  of  a  proceeding, 
without  prejudice  to  the  rights  of  any  of 
the  parties.  No  such  offer  or  proposal 
shall  be  made  to  any  OCC 
representative  other  than  Enforcement 
Counsel.  Submission  of  a  written 
settlement  ofier  does  not  provide  a  basis 
for  adjourning  or  otherwise  delaying  all 
or  any  portion  of  a  proceeding  under 
this  part.  No  settlement  offer  or 
proposal,  or  any  subsequent  negotiation 
or  resolution,  is  admissible  as  evidence 
in  any  proceeding. 

§  19.16  OCC’s  right  to  conduct 
examination. 

Nothing  contained  in  this  subpart 
limits  in  any  manner  the  right  of  the 
OCC  to  conduct  any  examination, 
inspection,  or  visitation  of  any 
institution  or  institution-affiliated  party, 
or  the  right  of  the  OCC  to  conduct  or 
continue  any  form  of  investigation 
authorized  by  law. 

§  19.17  Collateral  attacks  on  adjudicatory 
proceeding. 

If  an  interlocutory  appeal  or  collateral 
attack  is  brought  in  any  court 
concerning  all  or  any  part  of  an 
adjudicatory  proceeding,  the  challenged 
adjudicatory  proceeding  shall  continue  ■' 
without  regard  to  the  pendency  of  that 
court  proceeding.  No  defaul’  or  other 


'  Federal  Register  /  Vol.  56;  No.  154  /  Friday,  August  9,  1991'  /  Rules  ahd^RegidatiOnS' 


failure  to  act  as  directed  in  the  ‘  " 
adjudicatory  proceeding  within  the 
times  prescribed  in  this  subpart  shall  be 
excused  based  on  the  pendency  before 
any  court  of  any  interlocutory  appeal  or 
collateral  attack. 

9  19.18  Commencement  of  proceeding 
md  contents  of  notice. 

(a)  Commencement  of  proceeding. 

(l)(i)  Except  for  change-in-control 
proceedings  under  section  7(j)(4)  of  the 
FDIA,  12  U.S.C.  1817(j)(4),  a  proceeding 
governed  by  this  subpart  is  commenced 
by  issuance  of  a  notice  by  the 
Comptroller. 

(ii)  The  notice  must  be  served  by  the 
Comptroller  upon  the  respondent  and 
given  to  any  other  appropriate  Hnancial 
institution  supervisory  authority  where 
required  by  law. 

(iii)  The  notice  must  be  Hied  with 
OFIA. 

(2)  Change-in  control  proceedings 
under  section  7(j){4)  of  the  FDIA  (12 
U.S.C.  1817(j)(4))  commence  with  the 
issuance  of  an  order  by  the  Comptroller. 

(b)  Contents  of  notice.  The  notice 
must  set  forth: 

(1)  The  legal  authority  for  the 
proceeding  and  for  the  OCC's 
jurisdiction  over  the  proceeding; 

(2)  A  statement  of  the  matters  of  fact 
or  law  showing  that  the  OCC  is  entitled 
to  relief 

(3)  A  proposed  order  or  prayer  for  an 
order  granting  the  requested  relief; 

(4)  llie  time,  place,  and  nature  of  the 
hearing  as  required  by  law  or  regulation; 

(5)  The  time  within  which  to  file  an 
answer  as  required  by  law  or  regulation; 

(6)  The  time  within  which  to  request  a 
hearing  as  required  by  law  or  regulation; 
and 

(7)  That  the  answer  and/or  request  for 
a  hearing  shall  be  filed  with  OFIA. 

9  19.19  Answer. 

(a)  When.  Within  20  days  of  service  of 
the  notice,  respondent  shall  file  an 
answer  as  designated  in  the  notice.  In  a 
civil  money  penalty  proceeding, 
respondent  shall  also  file  a  request  for  a 
hearing  within  20  days  of  service  of  the 
notice. 

(b)  Content  of  answer.  An  answer 
must  specifically  respond  to  each 
paragraph  Or  allegation  of  fact 
contained  in  the  notice  and  must  admit, 
deny,  or  state  that  the  party  lacks 
sufficient  information  to  admit  or  deny 
each  allegation  of  fact  A  statement  of 
lack  of  information  has  the  effect  of  a 
denial.  Denials  must  fairly  meet  the 
substance  of  each  allegation  of  fact 
denied;  general  denials  are  not 
permitted.  When  a  respondent  denies 
part  of  an  allegation,  that  part  must  be 
denied  and  the  remainder  specifically 


admitted.  Any  allegation  of  fact  in  the 
notice  which  is  not  denied  in  the  answer 
must  be  deemed  admitted  for  purposes 
of  the  proceeding.  A  respondent  is  not 
required  to  respond  to  the  portion  of  a 
notice  that  constitutes  the  prayer  for 
relief  or  proposed  order.  The  answer 
must  set  forth  affirmative  defenses,  if 
any,  asserted  by  the  respondent 

(c)  Default —  (1)  Effect  of  failure  to 
answer.  Failure  of  a  respondent  to  file 
an  answer  required  by  this  section 
within  the  time  provided  constitutes  a 
waiver  of  his  or  her  right  to  appear  and 
contest  the  allegations  in  the  notice.  If 
no  timely  answer  is  filed.  Enforcement 
Counsel  may  file  a  motion  for  entry  of 
an  order  of  default  Upon  a  finding  that 
no  good  cause  has  been  shown  for  the 
failure  to  file  a  timety  answer,  the 
administrative  law  judge  shall  file  with 
the  Comptroller  a  recommended 
decision  containing  the  findings  and  the 
relief  sought  in  the  notice.  Any  final 
order  issued  by  the  Comptroller  based 
upon  a  respondent's  failure  to  answer  is 
deemed  to  be  an  order  issued  upon 
consent. 

(2)  Effect  of  failure  to  request  a 
hearing  in  civil  money  penalty 
proceec///igs.  If  respondent  fails  to 
request  a  hearing  as  required  by  law 
w'ithin  the  time  provided,  the  notice  of 
assessment  constitutes  a  final  and 
unappealable  order. 

9 19.20  Amended  pleadings. 

(a)  Amendments.  The  notice  or 
answer  may  be  amended  or 
supplemented  at  any  Stage  of  the 
proceeding  by  leave  of  the 
administrative  law  judge.  Such  leave 
will  be  fi^ly  given.  The  respondent 
shall  answer  an  amended  notice  within 
the  time  remaining  for  the  respondent’s 
answer  to  the  original  notice,  or  within 
ten  days  after  se^ce  of  the  amended 
notice,  whichever  period  is  longer, 
unless  the  Comptroller  or  administrative 
law  judge  orders  otherwise  for  good 
cause  shown. 

(b)  Amendments  to  conform  to  the 
evidence.  Vvhen  issues  not  raised  in  the 
notice  or  answer  are  tried  at  the  hearing 
by  express  or  implied  consent  of  the 
parties,  they  will  be  treated  in  all 
respects  as  if  they  had  been  raised  in 
the  notice  or  answer,  and  no  formal 
amendments  are  required.  If  evidence  is  ' 
objected  to  at  the  hearing  on  the  ground 
that  it  is  not  within  the  issues  raised  by 
the  notice  or  answer,  the  administrative 
law  judge  may  allow  the  notice  or 
answer  to  be  amended.  The 
administrative  law  judge  will  do  so 
freely  when  the  determination  of  the 
merits  of  the  action  is  served  thereby 
and  the  objecting  party  fails  to  satisfy 
the  administrative  law  judge  that  the 


admission  of  such  evidence  would 
imfairly  prejudice  that  party’s  action  or 
defense  upon  the  merits.  The 
administrative  law  judge  may  grant  a 
continuance  to  enable  the  objecting 
party  to  meet  such  evidence. 

919.21  Failure  to  appear. 

Failure  of  a  respondent  to  appear  in 
person  at  the  hearing  or  by  a  duly 
authorized  counsel  constitutes  a  waiver 
of  respondent’s  right  to  a  hearing  and  is 
deemed  an  admission  of  the  facts  as 
alleged  and  consent  to  the  relief  sought 
in  the  notice.  Without  fuiiher 
proceediiigs  or  notice  to  the  respondent, 
the  administrative  law  judge  shall  file 
with  the  Comptroller  a  recommended 
decision  containing  the  findings  and  tihe 
relief  sought  in  the  notice. 

9 19.22  ConsoHdation  and  aevaranca  of 
actiona. 

(a)  Consolidation.  (1)  On  the  motion  of 
any  party,  or  on  the  administrative  law 
judge’s  own  motion,  the  administrative 
law  judge  may  consolidate,  for  some  or 
all  purposes,  any  two  or  more 
proceedings,  if  each  such  proceeding 
involves  or  arises  out  of  the  same 
transaction,  occurrence  or  series  of 
transactions  or  occurrences,  or  involves 
at  least  one  common  respondent  or  a 
material  common  question  of  law  or 
fact,  unless  such  consolidation  would 
cause  unreasonable  delay  or  injustice. 

(2)  In  the  event  of  consolidation  under 
paragraph  (a)(1)  of  this  section, 
appropriate  adjustment  to  the 
prehearing  schedule  must  be  made  to 
avoid  unnecessary  expense, 
inconvenience,  or  delay. 

(b)  Severance.  The  administrative  law 
ju^e  may,  upon  the  motion  of  any 
party,  sever  the  proceeding  for  separate 
resolution  of  the  matter  as  to  any 
respondent  only  if  the  administrative 
law  judge  finds  that: 

(1)  Undue  prejudice  or  injustice  to  the 
moving  party  would  result  from  not 
severing  the  proceeding;  and 

(2)  Such  undue  prejudice  or  injustice 
would  outweigh  the  interests  of  judicial 
economy  and  expedition  in  the  complete 
and  final  resolution  of  the  proceeding. 

§19.23  Motions. 

(a)  la  writing.  (1)  Except  as  otherwise  f. 
prided  herein,  an  application  or 
request  for  an  order  or  niling  must  be 
made  by  written  motion. 

(2)  All  written  motions  must  state 
with  particularity  the  relief  sought  and 
must  be  accompanied  by  a  proposed 
order. 

(3)  No  oral  argument  may  be  held  on 
written  motions  except  as  otherwise 
directed  by  the  administrative  taw 
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judge.  WiiUei)  meMoranda,  bciefc. 
affidavits  or  other  releraat  faatenal  or 
documents  may  be  filed  in  supptMl  of  or 
in  opposition  to  a  motioa. 

(bj  Oralmotioas.  A  raotioa  may  be 
made  orally  on  the  lecord  unless  the 
administrative  law  judge  directs  that 
such  moti(Hi  be  reduced  to  writ^. 

(cl  Filiiig  ofaoUmis.  Motions  must  be 
filed  with  the  administrative  law  judge, 
except  that  following  the  filii^  of  the 
recommended  decision,  motions  ntust  be 
filed  with  the  Comptroller. 

(d)  Responses.  (1)  £xc^  as  othmwise 
provided  herein,  within  ten  days  after 
service  of  any  wrillen  motion,  or  within 
sudi  other  period  of  tiaie  as  may  be 
established  by  the  administrative  law 
judge  or  the  Comptroller,  any  party  may 
tile  8  written  response  to  a  motion.  The 
administrative  law  judge  shall  not  nde 
on  any  oral  or  written  motusi  before 
each  party  has  had  an  opportunity  to  file 
a  response. 

[2]  The  failure  of  a  party  to  oppose  a 
written  motioa  or  an  oral  ratriion  made 
on  the  record  is  deemed  a  consent  by 
that  party  to  the  entry  of  an  order 
substantially  in  the  form  of  the  <ader 
accompanying  foe  motkm. 

(e)  Dilatory  motions.  Frivolous, 
dilatocy  or  repetitive  motions  are 
prohibited.  The  filing  of  snch  motions 
may  form  foe  basis  for  sancttons. 

(f)  Dispositive  aotioas.  Oi^msidve 
motions  are  govenmd  by  fiS  iS.29  and 
19.30. 

9  19.24  Scope  of  document  dtoeovery. 

(a)  Limits  on  discovery.  (IJ  Parties  to 
proceedings  under  Ibis  subpart  Bray 
obtain  document  discoveiy  throng  the 
production  of  docnmeirts,  indnding 
writings,  drawings,  graphs,  diarts, 
photographs,  recordings,  and  ether  data 
coRipflations  from  whhh  information 
can  be  obtained,  or  translated,  if 
necessary,  by  foe  parties  throng 
detection  devices  into  reasonably 
usable  fonn. 

(2)  Discovery  by  use  of  deposition  is 
governed  by  subpsot  I  of  this  part. 

(b|  Relevance.  Parties  may  obtain 
document  discovery  regaitfiag  easy 
matter,  not  privileged,  which  has 
material  rdevasoe  ta  the  merits  of  the 
pending  action.  It  is  not  a  ground  for 
objection  that  the  informatiao  sought 
will  be  iiradmisadde  at  the  heaimg  it  (he 
information  sought  appears  reasonably 
calculated  to  lead  to  disoomry  of 
admissible  evidence.  The  request  may 
not  be  onreesoiiabie.  onxeasiTe, 
excessive  in  scope  or  uxwhdy 
burdessame. 

(c)  Privileged  matter.  Privileged 
documents  are  not  disrovefaldc 
Privilegea  inctada  foe  attorney-dient 
privilege,  worh-product  privih^  any 


government’s  or  government  agency’s 
deliberative  process  privi^ge,  and  fnoj 
other  privileges  foe  Constitetion.  any 
applnrable  act  of  Congress,  or  foe 
principles  of  conunon  law  provide. 

(d)  Jhne  limits.  All  discovery, 
includntg  all  responses  to  discovery 
requests,  shall  be  completed  at  lea^  20 
days  prior  to  foe  date  scheduled  for  foe 
commencement  of  foe  bearing,  except  as 
provided  in  the  Local  Rules.  No 
exceptions  to  this  tone  limtt  shall  be 
permitted,  unless  the  adraimstrative  law 
jud^  finds  on  foe  record  that  good 
cause  exists  for  waiving  foe 
reqrarements  of  this  paragraph. 

9  19.25  Request  for  document  dtaoovary 
frompaftias. 

(a)  Geoeral  mte.  Any  party  may  serve 
on  any  ofoer  party  a  reque^  to  produce 
for  inspection  any  discoverable 
documents  which  are  in  foe  possession, 
custody,  or  control  of  the  party  upon 
whom  foe  request  a  served.  request 
must  identify  foe  documents  to  be 
produced  either  by  indhidual  item  or  by 
category,  and  must  describe  each  item 
and  categcMy  «vith  reasonable 
particularity.  Documents  must  be 
produced  as  foey  are  kept  in  foe  usual 
course  of  business  and  shaH  be 
organized  to  OOTrespond  with  foe 
categories  in  the  request. 

(b)  Production  or  copying.  The  request 
must  specify  a  reason^le  time,  pdaoe, 
and  manner  for  production  and 
performing  any  related  acts.  In  lien  of 
inspecting  the  documents,  the  requestmg 
party  may  specify  that  all  or  some  of  foe 
responsive  documeuts  are  to  be  copied 
and  the  copies  delivmed  to  the 
requesting  party.  If  copying  of  fewer 
than  250  pages  is  requested,  the  party  to 
whom  the  request  is  addressed  shall 
bear  the  cost  of  copyipg  uod  shipping 
charges.  If  more  than  250  poges  d 
copying  is  requested,  foe  requestmg 
party  shall  pay  for  copying,  unless  the 
parties  agree  otherwise,  at  the  current 
per-page  copying  rate  imposed  by  foe 
OCC's  ndes  in  Part  4  of  this  xfoapter 
implementipg  foe  Freedom  of 
Information  Act  (5  U:S.C  552a)  plus  the 
cost  of  shipping. 

(c)  Obligation  to  update  responses.  A 
party  who  has  responded  to  a  discovery 
request  with  a  response  that  was 
complete  when  made  is  not  required  to 
supplement  the  response  to  indude 
documents  thereafter  acquired,  udess 
the  responding  paify  leaw  that: 

(1)  ITie  response  was  materiaify 
incorrect  whra  made;  or 

(2)  The  response,  foougb  correct  when 
made,  is  no  longer  truest  a  fisfimto 
amend  the  respoene  is.  in  substance,  a 
knowing  coRceahnent 


(d)  Motions  to  UmH  discovery.  (Ij  Any 
party  t^t  objects  to  a  discovery  request 
may,  within  ten  days  of  being  served 
wifo  such  request,  file  a  naotkin  in 
accordance  wifo  foe  provisions  of 

9  19.23  to  strike  or  otherwise  fimk  foe 
request.  If  an  objection  is  made  to  only  a 
portion  of  an  item  or  categoiy  in  a 
request,  the  portion  objected  to  shall  be 
specified.  Any  objections  ntri  made  in 
accordance  with  this  paragraph  and 
$  19.23  are  waived. 

(2)  The  party  who  smTred  the  request 
that  is  foe  subject  of  a  motion  to  strike 
or  limit  may  file  a  written  response 
within  five  days  of  service  of  foe  motion. 
No  othM  party  may  file  a  response. 

(e)  Privilege.  At  the  time  other 
documents  are  produced,  ail  documents 
withheld  on  the  grounds  of  ]H3vilege 
must  be  reasonably  identified,  togefoer 
with  a  statement  of  foe  basis  for  foe 
assertion  of  privilege. 

(f)  Motions  to  compel  production.  (1) 

If  a  party  witiiholds  any  documents  as 
privileged  or  fails  to  comply  folly  wifo  a 
discovery  request,  foe  requesting  party 
may,  within  ten  days  of  the  assertion  of 
privilege  or  of  the  time  foe  fatiure  to 
comply  becomes  known  to  foe 
requesting  party,  file  a  motion  in 
accordance  wifo  the  provisions  of 

§  19.23  for  foe  issuance  of  a  subpoena 
compelling  production. 

(2)  The  party  who  asserted  the 
privilege  or  failed  to  comply  wifo  foe 
request  may  file  a  written  response  lo  a 
motion  to  compel  within  five  days  of 
service  of  the  notion.  No  other  party 
may  file  a  response. 

(g)  Ruling  an  motions.  After  the  fone 
for  filing  responses  pursuasU  to  this  - 
section  has  expired,  the  administrative 
law  judge  shall  rule  promptly  on  aU 
motions  filed  pursuant  to  this  sectioa.  If 
the  administrative  law  judge  determines 
that  a  discovery  request,  or  any  of  its 
terns,  is  unreasoBable.  unduly 
burdensoBW,  exoeasive  in  scope, 
repetitive  of  previous  requests  or  sedcs 
to  obtain  privileged  docraneBts,  he  or 
she  may  modify  the  request  and  auy 
issue  appropriate  protective  ordeea, 
upon  such  conditions  as  justice  may 
require.  Tbe  pendency  of  a  motioa  to 
revoke  or  limit  dncovery  or  to  compel 
production  foal  not  be  a  basis  for 
staying  or  contkiBiRg  the  proceedii^ 
unless  otherwise  ordered  by  foe 
administrative  law  judge. 

(h)  Enforcmg  diacovery  subpoenas,  ff 
the  administrative  law  judge  issues  a 
subpoeas  compelliag  proctoction  of 
documents  by  a  party,  foe  sifopoeuak^ 
party  may,  in  foe  event  ct 
nnnmwiptifliira*  josd  tO  the  extent 
authorized  by  apphcabie  law,  ap|dy  to 
any  ap{«opdate  United  States  foterict 
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court  for  an  order  requiring  compliance 
with  the  subpoena.  A  party’s  right  to 
seek  court  enforcement  of  a  subpoena 
shall  not  in  any  manner  limit  the 
sanctions  that  may  be  imposed  by  the 
administrative  law  judge  against  a  party 
who  fails  to  produce  subpoenaed 
documents. 

§  19.26  Document  subpoenas  to 
nonparties. 

(a)  General  rules.  (1)  Any  party  may 
apply  to  the  administrative  law  judge  for 
the  issuance  of  a  document  discovery 
subpoena  addressed  to  any  person  who 
is  not  a  party  to  the  proceeding.  The 
application  must  contain  a  proposed 
document  subpoena  and  a  brief 
statement  showing  the  general 
relevance  and  reasonableness  of  the 
scope  of  documents  sought.  The 
subpoenaing  party  shall  specify  a 
reasonable  time,  place,  and  manner  for 
making  production  in  response  to  the 
document  subpoena. 

(2)  A  party  shall  only  apply  for  a 
document  subpoena  under  this  section 
within  the  time  period  during  which 
such  party  could  serve  a  discovery 
request  under  §  19.24(d).  The  party 
obtaining  the  document  Subpoena  is 
responsible  for  serving  it  on  the 
subpoenaed  person  and  for  serving 
copies  on  all  parties.  Document 
subpoenas  may  be  served  in  any  state, 
territory,  or  possession  of  the  United 
States,  the  District  of  Columbia,  or  as 
otherwise  provided  by  law. 

(3)  The  administrative  law  judge  shall 
promptly  issue  any  document  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  such 
conditions  as  may  be  consistent  with  the 
Uniform  Rules. 

(b)  Motion  to  quash  or  modify.  \\)  Any 
person  to  whom  a  document  subpoena 

is  directed  may  file  a  motion  to  quash  or 
modify  such  subpoena,  accompanied  by 
a  statement  of  the  basis  for  quashing  or 
modifying  the  subpoena.  The  movant 
shall  serve  the  motion  on  all  parties,  and 
any  party  may  respond  to  such  motion 
within  ten  days  of  service  of  the  motion. 

(2)  Any  motion  to  quash  or  modify  a 
document  subpoena  must  be  filed  on  the 
same  basis,  including  the  assertion  of 
privilege,  upon  which  a  party  could 
object  to  a  discovery  request  under 
S  19.2S(d).  and  during  the  same  time 
limits  during  which  such  an  objection  < 
could  be  filed. 


(c)  Enforcing  document  subpoenas.  If 
a  subpoenaed  person  fails  to  comply 
with  any  subpoena  issued  pursuant  to 
this  section  or  any  order  of  the 
administrative  law  judge  which  directs 
compliance  with  all  or  any  portion  of  a 
document  subpoena,  the  subpoenaing 
party  or  any  other  aggrieved  party  may, 
to  the  extent  authorized  by  applicable 
law,  apply  to  an  appropriate  United 
States  district  court  for  an  order 
requiring  compliance  with  so  much  of 
the  dociunent  subpoena  as  the 
administrative  law  judge  has  not 
quashed  or  modified.  A  party's  right  to 
seek  court  enforcement  of  a  document 
subpoena  shall  in  no  way  limit  the 
sanctions  that  may  be  imposed  by  the 
administrative  law  judge  on  a  party  who 
induces  a  failure  to  comply  with 
subpoenas  issued  under  this  section. 

§  19.^7  Deposition  of  witness  unavailable 
for  hearing. 

(a)  General  rules.  (1)  If  a  witness  will 
not  be  available  for  the  hearing,  a  party 
desiring  to  preserve  that  witness* 
testimony  for  the  record  may  apply  in 
accordance  with  the  procedures  set 
forth  in  paragraph  (a)(2)  of  this  section, 
to  the  administrative  law  judge  for  the 
issuance  of  a  subpoena,  including  a 
subpoena  duces  tecum,  requiring  the 
attendance  of  the  witness  at  a 
deposition.  The  administrative  law 
judge  may  issue  a  deposition  subpoena 
under  this  section  upon  showing  that: 

(1)  The  witness  will  be  imable  to 
attend  or  may  be  prevented  firom 
attending  the  hearing  because  of  age, 
sickness  or  infirmity,  or  will  otherwise 
be  unavailable; 

(ii)  The  witness'  unavailability  was 
not  procured  or  caused  by  the 
subpoenaing  party; 

(iii)  The  testimony  is  reasonably 
expected  to  be  material;  and 

(iv)  Taking  the  deposition  will  not 
result  in  any  undue  burden  to  any  other 
party  and  will  not  cause  undue  delay  of 
the  proceeding 

(2)  The  application  must  contain  a 
proposed  deposition  subpoena  and  a 
brief  statement  of  the  reasons  for  the 
Issuance  of  the  subpoena.  The  subpoena 
must  name  the  witness  whose 
deposition  is  to  be  taken  and  specify  die 
time  and  place  for  taking  the  deposition. 
A  deposition  subpoena  may  require  the 
witness  to  be  deposed  at  any  place 
within  the  country  in  which  that  witness 
resides  or  has  a  regular  place  of 
employment  or  su^  other  convenient 
place  as  the  administrative  law  judge 
ishall  fix. 

(3)  Any  requested  subpoena  that  sets 
forth  a  valid  basis  for  its  issuance  must 
be  prompdy  issued,  unless  the 
administrative  law  judge  on  his  or  her 


own  moUon,  requires  a  written  response 
or  requires  attendance  at  a  conference 
concerning  whether  the  requested 
subpoena  should  be  issued. 

(4)  The  party  obtaining  a  deposition 
subpoena  is  responsible  for  serving  it  on 
the  witness  and  for  serving  copies  on  all 
parties.  Unless  the  administrative  law 
judge  orders  otherwise,  no  deposition 
under  this  section  shall  be  taken  on 
fewer  than  ten  days'  notice  to  the 
witness  and  all  parties.  Deposition 
subpoenas  may  be  served  in  any  state, 
territory,  possession  of  the  United 
States,  or  the  District  of  Columbia,  on 
any  person  or  company  doing  business 
in  any  state,  territory,  possession  of  the 
United  States,  or  the  District  of 
Columbia,  or  as  otherwise  permitted  by 
law. 

(b)  Objections  to  deposition 
subpoenas.  (1)  The  witness  and  any 
party  who  has  not  had  an  opportunity  to 
oppose  a  deposition  subpoena  issued 
imder  this  section  may  file  a  motion 
with  the  administrative  law  judge  to 
quash  or  modify  the  subpoena  prior  to 
the  time  for  compliance  specified  in  the 
subpoena,  but  not  more  than  ten  days 
after  service  of  the  subpoena. 

(2)  A  statement  of  the  basis  for  the 
motion  to  quash  or  modify  a  subpoena 
issued  under  this  section  must 
accompany  the  motion.  The  motion  must 
be  served  on  all  parties. 

(c)  Procedure  upon  deposition.  (1) 
Each  witness  testifying  pursuant  to  a 
deposition  subpoena  must  be  duly 
sworn,  and  ea^  party  shall  have  the 
right  to  examine  the  witness.  Objections 
to  questions  or  documents  must  be  in 
short  form,  stating  the  grounds  for  the 
objection.  Failure  to  object  to  questions 
or  documents  is  not  deemed  a  waiver 
except  where  the  ground  for  the 
objection  might  have  been  avoided  if  the 
objection  had  been  timely  presented.  All 
questions,  answers,  and  objections  must 
be  recorded. 

(2)  Any  party  may  move  before  the 
administrative  law  judge  for  an  order 
compelling  the  witness  to  answer  any 
questions  the  witness  has  refused  to 
answer  or  submit  any  evidence  the 
witness  has  refused  to  submit  during  the 
deposition. 

(3)  The  deposition  must  be  subscribed 
by  the  witness,  unless  the  parties  and 
the  witness,  by  stipulation,  have  waived 
the  signing,  or  the  witness  is  ill,  cannot 
be  found,  or  has  refused  to  sign.  If  the 
deposition  is  not  subscribed  by  the 
witness,  the  court  reporter  taking  the 
deposition  shall  certify  that  the 
transcript  is  a  true  and  complete 
transcript  of  the  deposition. 

(d)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
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any  order  of  the  adniiustrative  law 
judge  vdiich  directs  compliance  with  aU 
or  any  portion  of  a  depositian  subpoena 
under  paragraph  (b|  or  (c)(3j  of  this 
section,  the  sabpoenadag  party  or  other 
aggrieved  party  may,  to  tte  extent 
authorized  by  applicable  law,  apply  to 
an  appropriate  United  States  rfistrict 
court  for  an  order  requiring  oompltance 
with  tlw  portions  of  the  subpoena  that 
the  administrative  law  judge  has 
ordered  enforced.  A  party's  ri^t  to  sedi 
court  enforcement  of  a  depositian 
subpoena  in  no  way  iiinits  the  sanctions 
that  may  be  imposed  by  die 
administrative  law  judge  on  a  party  who 
fails  to  comply  with,  or  procures  a 
failure  to  comply  with,  a  sdipoena 
issued  under  ^is  section. 

§  19.28  Interlocutory  review. 

(a)  General  rule.  The  Comptroller  may 
review  a  ruliqg  of  the  administrative  law 
judge  prior  to  the  certification  of  the 
record  to  the  Comptroller  only  in 
accordance  with  the  procedures  set 
forth  in  this  section  and  f  19.23. 

(bj  Scope  of  review.  The  Comptroller 
may  exercise  interlocutory  review  of  a 
ruling  of  the  administrative  law  judge  if 
the  Comptroller  finds  that 

(IJ  The  ruling  involves  a  controlling 
question  of  law  or  policy  as  to  which 
substantial  grounds  exist  for  a 
di^erence  of  opinion; 

(2)  Immediate  review  of  the  ruling 
may  materially  advance  the  ultimate 
termination  of  the  proceedii^ 

(3)  Subsequent  modification  of  the 
ruling  at  the  conclusion  of  the 
proceeding  would  be  an  inadequate 
remedy;  or 

(4}  '^bseguent  modification  of  the 
ruling  would  cause  unusual  delay  or 
expense. 

(c)  Procedure.  Any  request  for 
interlocutory  review  shall  be  filed  by  a 
party  with  the  administrative  law  judge 
within  ten  days  of  his  or  her  ruling  and 
shall  otherwise  comply  with  S  19.23. 

Any  party  may  file  a  response  to  a 
request  fw  interlocutory  review  in 
accordance  with  $  19.23td).  Upon  the 
expiration  of  the  time  for  ffling  all 
responses,  the  administrative  law  judge 
shaH  refer  the  matter  to  the  Comp^Her 
for  final  disposition. 

(d)  Suspettsim  of  proceeding.  Neither 
a  request  for  interlooitory  review  nor 
any  disposition  of  such  a  request  by  the 
Comptrofier  under  this  section  suspends 
or  stays  the  proceeding  unless  otiierwise 
ordered  by  the  adniiiiistiative  law  judge 
or  the  Comptroller. 

S  19.29  dfSpoalMon. 

(a)  In  general  The  admimatrative  law 
ju^e  shall  reooaaneod  Ifcat  the 
Conplroller  tasoe  a  final  order  gEantu^ 


a  motion  for  summary  dispositum  if  the 
undisputed  pleaded  facts,  admissions, 
affida^ts,  stipulations,  documentary 
evidence,  matters  as  to  which  official 
notice  may  be  taken,  and  any  other 
evidentiary  materials  projaeriy 
submitted  in  connection  with  a  motion 
for  summary  disposition  show  that: 

(1)  There  is  no  genuine  issue  as  to  any 
material  fact;  and 

(2)  The  moving  party  is  entitied  to  a 
decision  in  its  favor  as  a  matter  of  law. 

(b)  Filing  of  motions  and  responses. 

(1)  Any  party  who  believes  tbm  is  no 
genuine  issue  of  material  fact  to  be 
determined  and  that  he  or  she  is  entitled 
to  a  decision  as  a  matter  of  law  may 
move  at  any  time  for  summary 
disposition  in  its  favOT  of  all  or  any  part 
of  the  proceeding.  Any  party,  within  20 
days  after  service  of  such  a  motion,  or 
within  such  time  period  as  allowed  by 
the  administrative  law  judge,  may  file  a 
response  to  such  motion. 

(2)  A  motion  for  summary  disposition 
must  be  accompanied  by  a  statement  of 
the  material  facts  as  to  which  the 
moving  party  contends  tiiere  is  no 
genuine  issue.  Sudi  motion  must  be 
supported  by  documentary  evidence, 
which  may  take  ftie  form  of  athaissicms 
in  pleadings,  stipulations,  deposrtkms, 
investigatory  depositions,  transcripts, 
affidavits  and  any  other  evidentiary 
materials  that  the  moving  party 
contends  support  his  or  position. 

The  raotkm  must  also  be  acoorapamed 
by  a  brief  ccHitainir^  the  points  and 
authorities  in  support  of  the  contention 
of  the  moving  pai^.  Any  party  oj^osing 
a  motion  for  summary  disposition  must 
file  a  statement  setting  forth  those 
material  facts  as  to  he  or  she 
contends  a  genuine  dispmte  exists.  Such 
opposition  must  be  supported  by 
evidence  of  the  same  as  tiiat 
submitted  with  the  motion  for  summary 
disposition  and  a  brief  containmg  the 
points  and  authorities  in  support  of  the 
contention  that  suimnary  disposition 
would  be  inappropriate. 

(c)  Hearing  on  motion.  At  tiie  request 
of  any  party  ot  ob  his  or  her  own 
motion,  the  administrative  law  judge 
may  hear  oral  argument  on  the  motion 
for  summary  disporition. 

(dj  Decision  on  motion.  Following 
receipt  of  a  motion  for  summary 
disposition  and  aU  responses  hereto, 
the  administrative  law  judge  shaH 
determine  whetber  the  moving  party  is 
entitled  to  stnanaary  dispositioii.  U  the 
administrative  law  judge  deterntines 
that  summary  disposition  is  wanaoted, 
the  administrative  law  judge  shall 
submit  a  rocownncnded  decision  to 
effect  to  the  Comptooiter.  If  the 
administrative  law  judge  finds  tiiat  no 
party  is  entitled  to  auaunary  disposition. 


he  or  she  shaH  make  a  ruliag  xlenying 
the  motion. 

§  19.30  Partial  summary  disposition. 

If  the  administrative  law  judge 
determines  that  a  party  is  entitled  to 
summary  disposition  as  to  certain 
claims  only,  he  or  she  shall  defn 
submitting  a  recommended  decision  as 
to  those  claims.  A  hearing  on  the 
remaining  issues  must  be  ordered.  Those 
claims  for  which  the  administrative  law 
judge  has  deteimined  that  summary 
dispositkm  is  warranted  will  be 
addressed  in  the  recommended  decision 
filed  at  the  condumon  of  the  hearing. 

§  19.31  Scheduling  and  prehearing 
conferences. 

(a)  Scheduling  conference.  Within  30 
days  of  service  of  the  notice  or  order 
commencing  a  proceeding  or  such  other 
time  as  parties  may  agree,  the 
administrative  law  judge  shall  direct 
coimsel  for  all  parties  to  meet  with  him 
or  her  in  person  at  a  specified  time  and 
place  prior  to  the  hearing  or  to  confer  by 
telephone  for  the  purpose  of  scheduling 
the  course  and  conduct  of  the 
proceedipg.  This  meeting  or  tele^one 
conference  is  called  a  “scheduhnig 
conference.”  The  identificatian  of 
potential  witnesses,  the  time  for  and 
manner  of  discovery,  and  the  exchange 
of  any  prehearing  materials  including 
witness  hsts,  statements  of  issues, 
stipulations,  exhibits  and  any  other 
materials  may  also  be  determined  at  the 
scheduling  conference. 

(b)  Prebearing  conferences.  The 
administrative  law  judge  may,  in 
addition  to  the  scJu^ulung  couferenoe,  ' 
on  his  at  her  own  moticm  or  at  the 
request  of  any  party,  direct  counsel  for 
the  parties  to  meet  with  him  (u*  her  (to 
person  or  1^  telephone)  at  a  prehearing 
conference  to  ad^ss  any  ru*  all  of  the 
following: 

(1)  Stoqilificatioa  and  clarification  of 
the  issues; 

(2)  Stipulations,  admissions  of  fact, 
aito  the  contents,  authenticity  and 
admissibility  into  evidence  of 
doctunents; 

(3)  Matters  of  «vhich  official  notice 
may  be  taken; 

(4)  Limitation  of  the  number  «f 
witnesses; 

(5)  Summary  disposition  of  any  or  all 
issues; 

(6)  Resointhm  of  discovery  issues  or 
disputes; 

(7)  Amendments  to  pleadiogs;  and 

(8)  Sach  other  matters  at  may  aid  in 
the  orderly  diqto^oa  the 
proceeding. 

(c)  Transcript.  The  admimstrative  law 
ju^e,  in  his  or  her  discretion  nsay 
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require  that  a  scheduling  or  prehearing 
conference  be  recorded  by  a  court 
reporter.  A  transcript  of  the  conference 
and  any  materials  filed,  including 
orders,  becomes  part  of  the  record  of  the 
proceeding.  A  party  may  obtain  a  copy 
of  the  transcript  at  his  or  her  expense. 

(d)  Scheduling  or  prehearing  orders. 
At  or  within  a  reasonable  time  following 
the  conclusion  of  the  scheduling 
conference  or  any  prehearing 
conference,  the  administrative  law  judge 
shall  serve  on  each  party  an  order 
setting  forth  any  agreements  reached 
and  any  procedural  determinations 
made. 

§  19.32  Pretwaring  submissions. 

(a)  Within  the  time  set  by  the 
administrative  law  judge,  but  in  no  case 
later  than  14  days  before  the  start  of  the 
hearing,  each  party  shall  serve  on  every 
other  party,  his  or  hen 

(1)  Prehearing  statement; 

(2)  Pinal  list  of  witnesses  to  be  called 
to  testify  at  the  hearing,  including  name 
and  address  of  each  witness  and  a  short 
summary  of  the  expected  testimony  of 
each  witness; 

(3)  List  of  the  exhibits  to  be 
introduced  at  the  hearing  along  with  a 
copy  of  each  exhibit;  and 

(4)  Stipulations  of  fact,  if  any. 

(b)  Effect  of  failure  to  comply.  No 
witness  may  testify  and  no  exhibits  may 
be  introduced  at  the  hearing  if  such 
witness  or  exhibit  is  not  listed  in  the 
prehearing  submissions  pursuant  to 
paragraph  (a)  of  this  section,  except  for 
good  cause  shown. 

§  19.33  Public  hearings. 

(a)  General  rule.  All  hearings  shall  be 
open  to  the  public,  unless  the 
Comptroller,  in  his  or  her  discretion, 
determines  that  holding  an  open  hearing 
would  be  contrary  to  the  public  interest. 
Within  20  days  of  service  of  the  notice 
or,  in  the  case  of  change-in-control 
proceedings  under  section  7(j)(4}  of  the 
FDIA  (12  U.S.C.  1817(j)(4)),  within  20 
days  from  service  of  the  hearing  order, 
any  respondent  may  file  with  the 
Comptroller  a  request  for  a  private 
hearing,  and  any  party  may  file  a 
pleading  in  reply  to  such  a  request.  Such 
requests  and  replies  are  governed  by 

§  19.23.  Failure  to  file  a  request  or  a 
reply  is  deemed  a  waiver  of  any 
objections  regarding  whether  the 
hearing  will  be  public  or  private. 

(b)  Filing  document  under  seal. 
Enforcement  Counsel,  in  his  or  her 
discretion,  may  file  any  document  or 
part  of  a  document  under  seal  if 
disclosure  of  the  document  would  be 
contrary  to  the  public  interest.  The 
administrative  law  judge  shall  take  a!! 
appropriate  steps  to  preserve  the 


confidentiality  of  such  documents  or 
parts  thereof,  including  closing  portions 
of  the  hearing  to  the  public. 

§  19.34  Hearing  subpoenas. 

(a)  Issuance.  (1)  Upon  application  of  a 
party  showing  general  relevance  and 
reasonableness  of  scope  of  the 
testimony  or  other  evidence  sought,  the 
administrative  law  judge  may  issue  a 
subpoena  or  a  subpoena  duces  tecum 
requiring  the  attendance  of  a  witness  at 
the  hearing  or  the  production  of 
documentary  or  physical  evidence  at 
such  hearing.  The  application  for  a 
hearing  subpoena  must  also  contain  a 
proposed  subpoena  specifying  the 
attendance  of  a  witness  or  the 
production  of  evidence  from  any  state, 
territory,  or  possession  of  the  United 
States,  the  District  of  Columbia  or  as 
otherwise  provided  by  law  at  any 
designated  place  where  the  hearing  is 
being  conducted. 

(2)  A  party  may  apply  for  a  hearing 
subpoena  at  any  time  before  the 
commencement  of  a  hearing.  During  a 
hearing,  such  applications  may  be  made 
orally  on  the  record  before  the 
administrative  law  judge.  The  party 
making  the  application  shall  serve  a 
copy  of  the  application  and  the 
proposed  subpoena  on  every  other  party 
to  the  procee^ng. 

(3)  liie  administrative  law  judge  shall 
promptly  issue  any  hearing  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  any 
conditions  consistent  writh  this  subpart. 

(b)  Motion  to  quash  or  modify.  (1)  Any 
person  to  whom  a  hearing  subpoena  is 
directed  may  file  a  motion  to  quash  or 
modify  such  subpoena,  accompanied  by 
a  statement  of  the  basis  for  quashing  or 
modifying  the  subpoena.  The  movant 
shall  serve  the  motion  on  all  parties,  and 
any  party  may  respond  to  such  motion 
within  ten  days  of  service  of  the  motion. 

(2)  Any  motion  to  quash  or  modify  a 
hearing  subpoena  must  be  filed  prior  to 
the  time  specified  in  the  subpoena  for 
compliance  but  not  more  than  ten  days 
after  the  date  of  service  of  the  subpoena 
upon  the  movant. 

(c)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  writh 
any  subpoena  issued  pursuant  to  this 
section  or  any  order  of  the 
administrative  law  judge  which  directs 
compliance  writh  all  or  any  portion  of  a 
document  subpoena,  the  subpoenaing 
party  or  any  other  aggrieved  party  may 


seek  enforcement  of  the  subpoena 
pursuant  to  §  19.28(c). 

§  19.35  Conduct  of  Iworings. 

(a)  General  rules.  (1)  Hearings  shall 
be  conducted  so  as  to  provide  a  fair  and 
expeditious  presentation  of  the  relevant 
disputed  issues.  Each  party  has  the  right 
to  present  its  case  or  defense  by  oral 
and  documentary  evidence  and  to 
conduct  such  cross  examination  as  may 
be  required  for  full  disclosure  of  the 
facts. 

(2)  Order  of  hearing.  Enforcement 
Counsel  shall  present  its  case-in-chief 
first,  unless  otherwise  ordered  by  the 
administrative  law  judge,  or  unless 
othenvise  expressly  specified  by  law  or 
regulation.  Enforcement  Counsel  shall 
be  the  first  party  to  present  an  opening 
statement  and  a  closing  statement,  and 
may  make  a  rebuttal  statement  after  the 
respondent's  closing  statement.  If  there 
are  multiple  respondents,  respondents 
may  agree  among  themselves  as  to  their 
order  of  presentation  of  their  cases,  but 
if  they  do  not  agree,  the  administrative 
law  judge  shall  fix  the  order. 

(3)  Stipulations.  Unless  the 
administrative  law  judge  directs 
otherwrise,  all  stipulations  of  fact  and 
law  previously  agreed  upon  by  the 
parties,  and  all  documents,  the 
admissibility  of  which  have  been 
previously  stipulated,  wrill  be  admitted 
into  evidence  upon  commencement  of 
the  hearing. 

(b)  Transcript  The  hearing  must  be 
recorded  and  transcribed.  The  transcript 
shall  be  made  available  to  any  party 
upon  payment  of  the  cost  thereof.  The 
administrative  law  judge  shall  have 
authority  to  order  the  record  corrected, 
either  upon  motion  to  correct  upon 
stipulation  of  the  parties,  or  foliowring 
notice  to  the  parties  upon  the 
administrative  law  judge's  own  motion. 
The  administrative  law  judge  shall  serve 
notice  upon  all  parties  that  the  certified 
transcript  together  with  all  hearing 
exhibits  and  exhibits  introduced  but  not 
admitted  into  evidence  at  the  hearing, 
has  been  filed. 

9  19.36  Evidence. 

(a)  Admissibility.  (1)  Except  as  is 
otherwise  set  forth  in  this  section, 
relevant  material,  and  reliable  evidence 
that  is  not  unduly  repetitive  is 
admissible  to  the  fullest  extent 
authorized  by  the  Administrative 
Procedure  Act  and  other  applicable  law. 

(2)  Evidence  that  would  be  admissible 
under  the  Federal  Rules  of  Evidence  is 
admissible  in  a  proceeding  conducted 
pursuant  to  this  subpart 

(3)  Evidence  that  would  be 
inadmissible  under  the  Federal  Rules  of 
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Evidence  may  not  be  deemed  or  ruled  to 
be  inadmissible  in  a  proceeding 
conducted  pursuant  to  this  subpart  if 
such  evidence  is  relevant,  material, 
reliable  and  not  unduly  repetitive. 

(b)  Official  notice.  (1)  Official  notice 
may  be  taken  of  any  material  fact  which 
may  be  judicially  noticed  by  a  United 
States  district  court  and  any  material 
information  in  the  official  public  records 
of  any  Federal  or  state  government 
agency. 

(2)  All  matters  o^icially  noticed  by 
the  administrative  law  judge  or  the 
Comptroller  shall  appear  on  the  record. 

(3)  If  official  notice  is  requested  or 
taken  of  any  material  fact,  the  parties, 
upon  timely  request,  shall  be  afforded 
an  opportunity  to  object. 

(c)  Documents.  (1)  A  duplicate  copy  of 
a  document  is  adinissible  to  the  same 
extent  as  the  original,  unless  a  genuine 
issue  is  raised  as  to  whether  the  copy  is 
in  some  material  respect  not  a  true  and 
legible  copy  of  the  original. 

(2)  Subject  to  the  requirements  of 
paragraph  (a)  of  this  section,  any 
document,  including  a  report  of 
examination,  supervisory  activity, 
inspection  or  visitation,  prepared  by  an 
appropriate  Federal  financial 
institutions  regulatory  agency  or  by  a 
state  regulatory  agency,  is  admissible 
either  with  or  without  a  sponsoring 
witness. 

(3)  Witnesses  may  use  existing  or 
newly  created  charts,  exhibits, 
calendars,  calculations,  outlines  or  other 
graphic  material  to  summarize, 
illustrate,  or  simplify  the  presentation  of 
testimony.  Such  materials  may,  subject 
to  the  administrative  law  judge’s 
discretion,  be  used  with  or  without 
being  admitted  into  evidence. 

(d)  Objections.  (1)  Objections  to  the 
admissibility  of  evidence  must  be  timely 
made  and  rulings  on  all  objections  must 
appear  on  the  record. 

(2)  When  an  objection  to  a  question  or 
line  of  questioning  propoimded  to  a 
witness  is  sustained,  the  examining 
counsel  may  make  a  specific  proffer  on 
the  record  of  what  he  or  she  expected  to 
prove  by  the  expected  testimony  of  the 
witness  either  by  representation  of 
counsel  or  by  direct  interrogation  of  the 
witness. 

(3)  The  administrative  law  judge  shall 
retain  rejected  exhibits,  adequately 
marked  for  identification,  for  the  record, 
and  transmit  such  exhibits  to  the 
Comptroller. 

(4)  Failure  to  object  to  admission  of 
evidence  or  to  any  ruling  constitutes  a 
waiver  of  the  objection. 

(e)  Stipulations.  The  parties  may 
stipulate  as  to  any  relevant  matters  of 
fact  or  the  authentication  of  any 
relevant  documents.  Such  stipulations 


must  be  received  in  evidence  at  a 
hearing  and  are  binding  on  the  parties 
with  respect  to  the  matters  therein 
stipulated. 

(f)  Depositions  of  unavailable 
witnesses.  (1)  If  a  witness  is  unavailable 
to  testify  at  a  hearing,  and  that  witness 
has  testified  in  a  deposition  to  which  all 
parties  in  a  proceeding  had  notice  and 
an  opportunity  to  participate,  a  party 
may  offer  as  evidence  all  or  any  part  of 
the  transcript  of  the  deposition,  ' 

including  deposition  e^^ibits,  if  any. 

(2]  Such  deposition  transcript  is 
admissible  to  the  same  extent  that 
testimony  would  have  been  admissible 
had  that  person  testified  at  the  hearing, 
provided  that  if  a  witness  refused  to 
answer  proper  questions  during  the 
depositions,  the  administrative  law 
judge  may,  on  that  basis,  limit  the 
admissibility  of  the  deposition  in  any 
manner  that  justice  requires. 

(3)  Only  those  portions  of  a  deposition 
received  in  evidence  at  the  hearing 
constitute  a  part  of  the  record. 

S  19.37  Proposed  flndings  and 
conclusions. 

(a)  Proposed  findings  and  conclusions 
and  supporting  briefs.  (1)  Any  party  may 
file  with  the  administrative  law  judge 
proposed  findings  of  fact,  proposed 
conclusions  of  law,  and  a  proposed 
order  within  30  days  after  the  parties 
have  received  notice  that  the  transcript 
has  been  filed  with  the  administrative 
law  judge,  unless  otherwise  ordered  by 
the  administrative  law  judge. 

(2)  Proposed  findings  and  conclusions 
must  be  supported  by  citation  to  any 
relevant  authorities  and  by  page 
references  to  any  relevant  portions  of 
the  record.  A  post-hearing  brief  may  be 
filed  in  support  of  proposed  findings  and 
conclusions,  either  as  part  of  the  same 
document  or  in  a  separate  document. 

Any  party  who  fails  to  file  timely  with 
the  administrative  law  judge  any 
proposed  finding  or  conclusion  is 
deemed  to  have  waived  the  right  to  raise 
in  any  subsequent  filing  or  submission 
any  issue  not  addressed  in  such  party’s 
proposed  finding  or  conclusion. 

(b)  Reply  briefs.  Reply  briefs  may  be 
filed  wiffiin  15  days  afier  the  date  on 
which  the  parties’  proposed  findings, 
conclusions,  and  order  are  due.  Reply 
briefs  must  be  strictly  limited  to 
responding  to  new  matters,  issues,  or 
arguments  raised  in  another  party's 
papers.  A  party  who  has  not  filed 
proposed  findings  of  fact  and 
conclusions  of  law  or  a  post-hearing 
brief  may  not  file  a  reply  brief. 

(c)  Simultaneous  filing  required.  The 
administrative  law  judge  shall  not  order 
the  filing  by  any  party  of  any  brief  or 


reply  brief  in  advance  of  the  other 
party’s  filing  of  its  brief. 

§  19.38  Recommended  decision  and  filing 
of  record. 

Within  45  days  after  expiration  of  the 
time  allowed  for  filing  reply  briefs  under 
§  19.37(b),  the  administrative  law  judge 
shall  file  with  and  certify  to  the 
Comptroller  for  decision  the  record  of 
the  proceeding.  The  recerd  must  include 
the  administrative  law  judge’s 
recommended  decision,  recommended 
findings  of  fact,  recommended 
conclusions  of  law,  and  proposed  order; 
all  prehearing  and  hearing  transcripts, 
exhibits,  and  rulings;  and  the  motions, 
briefs,  memoranda,  and  other  supporting 
papers  filed  in  connection  with  the 
hearing.  The  administrative  law  judge 
shall  serve  upon  each  party  the 
recommended  decision,  findings, 
conclusions,  and  proposed  order. 

§  19.39  Exceptions  to  recommended 
decision. 

(a)  Filing  exceptions.  Within  30  days 
after  service  of  the  recommended 
decision,  findings,  conclusions,  and 
proposed  order  under  S  19.38,  a  party 
may  file  with  the  Comptroller  written 
exceptions  to  the  administrative  law 
judge’s  recommended  decision,  findings, 
conclusions  or  proposed  order,  to  the 
admission  or  exclusion  of  evidence,  or 
to  the  failure  of  the  administrative  law 
judge  to  make  a  ruling  proposed  by  a 
party.  A  supporting  brief  may  be  filed  at 
the  time  the  exceptions  are  filed,  either 
as  part  of  the  same  document  or  in  a 
separate  document. 

(b)  Effect  of  failure  to  file  or  raise 
exceptions.  (1)  Failure  of  a  party  to  file 
exceptions  to  those  matters  specified  in 
paragraph  (a)  of  this  section  within  the 
time  prescribed  is  deemed  a  waiver  of 
objection  thereto. 

(2)  No  exception  need  be  considered 
by  the  Comptroller  if  the  party  taking 
exception  had  an  opportunity  to  raise 
the  same  objection,  issue,  or  argument 
before  the  administrative  law  judge  and 
failed  to  do  so. 

(c)  Contents.  (1)  All  exceptions  and 
briefs  in  support  of  such  exceptions 
must  be  confined  to  the  particular 
matters  in,  or  omissions  from,  the 
administrative  law  judge’s 
recommendations  to  which  that  party 
takes  exception. 

(2)  All  exceptions  and  briefs  in 
support  of  exceptions  must  set  forth 
page  or  paragraph  references  to  the 
specific  parts  of  the  administrative  law 
judge’s  recommendations  to  which 
exception  is  taken,  the  page  or 
paragraph  references  to  those  portions 
of  the  record  relied  upon  to  suppo-t  each 
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exception,  and  the  legal  authority  relied 
upon  to  support  each  exception. 

§  19.40  Review  by  the  Comptroller. 

(a)  Notice  of  submission  to  the 
Comptroller.  When  the  Comptroller 
determines  that  the  record  in  the 
proceeding  is  complete,  the  Comptroller 
shall  serve  notice  upon  the  parties  that 
the  proceeding  has  been  submitted  to 
the  Comptroller  for  final  decision. 

(b)  Oral  argument  before  the 
Comptroller.  Upon  the  initiative  of  the 
Comptroller  or  on  the  written  request  of 
any  party  filed  with  the  Comptroller 
within  the  time  for  filing  exceptions,  the 
Comptroller  may  order  and  hear  oral 
argument  on  the  recommended  findings, 
conclusions,  decision,  and  order  of  the 
administrative  law  judge.  A  written 
request  by  a  party  must  show  good 
cause  for  oral  argument  and  state 
reasons  why  arguments  cannot  be 
presented  adequately  in  writing.  A 
denial  of  a  request  for  oral  argument 
may  be  set  forth  in  the  Comptroller’s 
final  decision.  Oral  argument  before  the 
Comptroller  must  be  on  the  record. 

(c)  Comptroller's  final  decision.  (1) 
Decisional  employees  may  advise  and 
assist  the  Comptroller  in  the 
consideration  and  disposition  of  the 
case.  'The  final  decision  of  the 
Comptroller  will  be  based  upon  review 
of  the  entire  record  of  the  proceeding, 
except  that  the  Comptroller  may  limit 
the  issues  to  be  reviewed  to  those 
findings  and  conclusions  to  which 
opposing  arguments  or  exceptions  have 
been  hied  by  the  parties. 

(2)  The  Comptroller  shall  render  a 
final  decision  within  90  days  after 
notiflcation  of  the  parties  that  the  case 
has  been  submitted  for  Hnal  decision,  or 
90  days  after  oral  argument,  whichever 
is  later,  unless  the  Comptroller  orders 
that  the  action  or  any  aspect  thereof  be 
remanded  to  the  administrative  law 
judge  for  further  proceedings.  Copies  of 
the  final  decision  and  order  of  the 
Comptroller  shall  be  served  upon  each 
party  to  the  proceeding,  upon  other 
persons  required  by  statute,  and,  if 
directed  by  the  Comptroller  or  required 
by  statute,  upon  any  appropriate  state  or 
Federal  supervisory  authority. 

§  19.41  Stays  pending  Judicial  review. 

The  commencement  of  proceedings 
for  judicial  review  of  a  final  decision 
and  order  of  the  Comptroller  may  not, 
unless  specifically  ordered  by  the 
Comptroller  or  a  reviewing  court, 
operate  as  a  stay  of  any  order  issued  by 
the  Comptroller.  The  Comptroller  may, 
in  his  or  her  discretion,  and  on  such 
terms  as  he  or  she  Hnds  just,  stay  the 
effectiveness  of  all  or  any  part  of  an 


order  pending  a  final  decision  on  a 
petition  for  review  of  that  order. 

Subpart  B— Procedural  Rules  for  OCC 
Adjudications 

§19.100  Scope. 

All  materials  required  to  be  filed  with 
or  referred  to  the  Comptroller  or  the 
administrative  law  judge  in  any 
proceedings  under  ^is  part  must  be 
nied  with  the  Hearing  Clerk,  OfHce  of 
the  Comptroller  of  the  Currency, 
Washin^on,  DC  20219.  Filings  to  be 
made  with  the  Hearing  Clerk  include  the 
notice  and  answer,  motions  and 
responses  to  motions;  briefs;  the  record 
filed  by  the  administrative  law  judge 
after  the  issuance  of  a  recommended 
decision;  the  recommended  decision 
filed  by  the  administrative  law  judge 
following  a  motion  for  summary 
disposition;  referrals  by  the 
administrative  law  judge  of  motions  for 
interlocutory  review;  exceptions  and 
requests  for  oral  argument  and  any 
other  papers  required  to  be  filed  with 
the  Comptroller  or  the  administrative 
law  judge  under  this  part. 

§19.101  OalegatkMi  to  OFIA. 

Unless  otherwise  ordered  by  the 
Comptroller,  administrative 
adju^cations  subject  to  subpart  A  of 
this  part  shall  be  conducted  by  an 
administrative  law  judge  assigned  to 
OFIA. 

Subpart  C — Removals,  Suspensions, 
and  Prohibitlona  When  a  Crime  Is 
Charged  or  a  Conviction  is  Obtained 

§19.110  Scope. 

This  subpart  applies  to  informal 
hearings  afforded  to  any  institution- 
affiliated  party  who  has  been  suspended 
or  removed  from  office  or  prohibited 
from  further  participation  in  bank  affairs 
by  a  notice  or  order  issued  by  the 
Comptroller. 

§19.111  Suspenekm  or  removal. 

The  Comptroller  may  serve  a  notice  of 
suspension  or  order  of  removal  or 
prohibition  on  an  institution-af^liated 
party.  A  copy  of  such  notice  or  order 
will  be  serv^  on  the  bank,  whereupon 
the  institution-afniiated  party  involved 
must  immediately  cease  service  to  the 
bank  or  participation  in  the  affairs  of  the 
bank.  The  notice  or  order  will  indicate 
the  basis  for  suspension,  removal  or 
prohibition  and  will  inform  the 
institution-affiliated  party  of  the  right  to 
request  in  writing,  to  be  received  by  the 
OCC  within  30  days  from  the  date  that 
the  institution-affiliated  party  was 
served  with  such  notice  or  order,  an 
opportunity  to  show  at  an  informal 
hearing  that  continued  service  to  or 


participation  in  the  conduct  of  the 
affairs  of  the  bank  does  not  or  is  not 
likely  to,  pose  a  threat  to  the  interest  of 
the  bank's  depositors  or  threaten  to 
impair  public  conffdence  in  the  bank. 
The  written  request  must  be  sent  by 
certified  mail  to,  or  served  personally 
with  a  signed  receipt  on,  the  District 
Administrator  in  the  OCC  district  in 
which  the  bank  in  question  is  located,  or 
to  the  Deputy  Comptroller  for 
Multinational  Banking.  Office  of  the 
Comptroller  of  the  Currency, 
Washington,  DC  20219,  if  the  bank  is 
supervised  by  the  Multinational  Banking 
Department.  The  request  must  state 
specifically  the  relief  desired  and  the 
grounds  on  which  that  relief  is  based. 

§  19.112  Informal  hearing. 

(a)  Issuance  of  hearing  order.  After 
receipt  of  a  request  for  hearing,  the 
District  Administrator  or  the  Deputy 
Comptroller  for  Multinational  Banking, 
whichever  is  appropriate,  shall  notify 
the  petitioner  requesting  the  hearing  and 
the  OCC’s  Enforcement  and  Compliance 
Division  of  the  date,  time,  and  place 
fixed  for  the  hearing.  The  hearing  will  be 
scheduled  to  be  held  not  later  than  30 
days  from  the  date  when  a  request  for 
hearing  is  received  unless  the  time  is 
extended  at  the  written  request  of  the 
petitioner.  The  District  Administrator  or 
the  Deputy  Comptroller  for 
Multinational  Banking,  whichever  is 
appropriate,  shall  extend  the  hearing 
date  only  for  a  specific  period  of  time 
and  shall  take  appropriate  action  to 
ensure  that  the  hearing  is  not  unduly 
delayed. 

(b)  Appointment  of  presiding  officer. 
The  Comptroller  shall  appoint  one  or 
more  OCC  employees  as  the  presiding 
officer  to  conduct  the  hearing.  The 
presiding  officerfs)  shall  not  have  been 
involved  in  the  proceeding,  a  factually 
related  proceeding  or  the  underiying 
enforcement  action  in  a  prosecutorial  or 
investigative  role.  The  OCC's 
Enforcement  and  Compliance  Division 
shall  appoint  an  attorney  to  represent 
the  OCC  at  the  hearing. 

(c)  Waiver  of  oral  hearing.  The 
petitioner  may  elect  to  have  the  matter 
determined  by  the  presiding  officer 
solely  on  the  basis  of  written 
submissions.  The  petitioner  must 
present  the  submissions  to  the  presiding 
officer  not  later  than  ten  days  prior  to 
the  hearing,  or  within  such  shorter  time 
period  as  the  presiding  officer  permits, 
along  with  a  signed  document  waiving 
the  statutory  right  to  appear  and  make 
oral  argument 

(d)  Hearing  procedures — (1)  Conduct 
of  hearing.  Hearings  under  this  subpart 
are  not  subject  to  die  provisions  of 
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subpart  A  of  this  part  or  the 
adjudicative  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
554-557). 

(2)  Powers  of  the  presiding  officer. 

The  presiding  officer  shall  determine  all 
procedural  issues  that  are  governed  by 
this  subpart.  The  presiding  ofHcer  may 
also  permit  or  limit  the  number  of 
witnesses  and  impose  time  limitations 
as  he  or  she  deems  reasonable.  The 
informal  hearing  will  not  be  governed  by 
the  formal  rules  of  evidence.  All  oral 
presentations,  when  permitted,  and 
documents  deemed  by  the  presiding 
officer  to  be  relevant  and  material  to  the 
proceeding  and  not  unduly  repetitious 
will  be  considered.  The  presiding  officer 
may  ask  questions  of  any  person 
participating  in  the  hearing  and  may 
make  any  rulings  reasonably  necessary 
to  facilitate  the  effective  and  efficient 
operation  of  the  hearing. 

(3)  Presentation,  (i)  "Hie  petitioner 
may  appear  personally  or  through 
counsel  at  the  hearing  to  present 
relevant  written  materials  and  oral 
argument  Copies  of  affidavits, 
memoranda,  or  other  written  material  to 
be  presented  at  the  hearing  must  be 
provided  to  the  presiding  officer  and  to 
the  other  parties  in  the  oral  argument 
not  later  ffian  ten  days  prior  to  the 
hearing  or  within  such  shorter  time 
period  as  permitted  by  the  presiding 
officer. 

(ii)  If  the  petitioner  or  the  appointed 
OCC  attorney  desires  to  present  oral 
testimony  or  witnesses  at  the  hearing, 
he  or  she  must  ffle  a  written  request 
with  the  presiding  officer  not  later  than 
ten  days  prior  to  the  hearing,  or  within  a 
shorter  time  period  as  permitted  by  the 
presiding  officer.  The  names  of  proposed 
witnesses  should  be  included,  along 
with  the  general  nature  of  the  expected 
testimony,  and  the  reasons  why  oral 
testimony  is  necessary.  The  presiding 
officer  generally  will  not  admit  oral 
testimony  or  witnesses  unless  a  speciHc 
and  compelling  need  is  demonstrated. 
Witnesses,  if  admitted,  shall  be  sworn. 

(iii)  In  deciding  on  any  suspension,  the 
presiding  officer  shall  not  consider  the 
ultimate  question  of  the  guilt  or 
innocence  of  the  individual  with  respect 
to  the  criminal  charges  which  are 
outstanding.  In  deciding  on  any  removal, 
the  presiding  officer  shall  not  consider 
challenges  to  or  efforts  to  impeach  the 
validity  of  the  conviction.  The  presiding 
officer  may  consider  facts  in  either 
situation,  however,  which  show  the 
nature  of  the  events  on  which  the 
indictment  or  conviction  was  based. 

(4)  Record.  A  transcript  of  the 
proceedings  may  be  taken  if  the 
petitioner  requests  a  transcript  and 
agrees  to  pay  all  expenses  or  if  the 


presiding  officer  determines  that  the 
nature  of  the  case  warrants  a  transcript. 
The  presiding  officer  may  order  the 
record  to  be  kept  open  for  a  reasonable 
period  following  the  hearing,  not  to 
exceed  five  business  days,  to  permit  the 
petitioner  or  the  appointed  OCC 
attorney  to  submit  additional  documents 
for  the  record.  Thereafter,  no  further 
submissions  may  be  accepted  except  for 
good  cause  shown. 

S  19.1 13  Recommended  and  final 
decisiona. 

(a)  The  presiding  officer  shall  issue  a 
recommended  decision  to  the 
Comptroller  and  shall  serve  promptly  a 
copy  of  the  decision  on  the  parties  to  the 
proceeding.  The  decision  shall  include  a 
summary  of  the  facts  and  arguments  of 
the  parties.  Within  ten  days  of  service, 
parties  may  submit  to  the  Comptroller 
comments  on  the  presiding  officer's 
recommended  decision. 

(b)  Within  60  days  following  the 
hearing  or  receipt  of  the  petitioner’s 
written  submission,  the  Comptroller 
shall  notify  the  petitioner  by  registered 
mail  as  to  whether  the  suspension  or 
removal  from  office,  and  prohibition 
fix)m  participation  in  any  manner  in  the 
affairs  of  the  bank,  will  be  affirmed, 
terminated  or  modified.  The 
Comptroller’s  decision  must  include  a 
statement  of  reasons  supporting  the 
decision.  The  Comptroller’s  decision  is  a 
final  and  imappealable  order. 

(c)  A  finding  of  not  guilty  or  other 
disposition  of  the  charge  on  which  a 
notice  of  suspension  was  based  does  not 
preclude  the  Comptroller  from  thereafter 
instituting  removal  proceedings 
pursuant  to  section  8(e)  of  the  FDIA  (12 
U.S.C.  1818(e))  and  subpart:  A  of  this 
part. 

(d)  A  removal  or  prohibition  by  order 
remains  in  effect  until  terminated  by  the 
Comptroller.  A  suspension  or 
prohibition  by  notice  remains  in  effect 
until  the  criminal  charge  is  disposed  of 
or  until  terminated  by  the  Comptroller. 

(e)  A  suspended  or  removed 
individual  may  petition  the  Comptroller 
to  reconsider  the  decision  any  time  after 
the  expiration  of  a  12-month  period  from 
the  date  of  the  decision,  but  no  petition 
for  reconsideration  may  be  made  within 
12  months  of  a  previous  petition.  The 
petition  must  state  specifically  the  relief 
sought  and  the  grounds  therefor,  and 
may  be  accompanied  by  a  supporting 
memorandum  and  any  other 
documentation  the  petitioner  wishes  to 
have  considered.  No  hearing  need  be 
granted  on  the  petition  for 
reconsideration. 


Subpart  D — Exemption  Hearings  Under 
Section  12(h)  of  the  Securities 
Exchange  Act  of  1934 

§  19.120  Scope. 

The  rules  in  this  subpart  apply  to 
informal  hearings  that  may  be  held  by 
the  Comptroller  to  determine  whether, 
pursuant  to  authority  in  sections  12  (h) 
and  (i)  of  the  Exchange  Act  (15  U.S.C. 

78/  (h)  and  (i)),  to  exempt  in  whole  or  in 
part  an  issuer  or  a  class  of  issuers  from 
the  provisions  of  section  12(g),  or  from 
section  13  or  14  of  the  Exchange  Act  (15 
U.S.C.  78/(g),  78m  or  78n),  or  whether  to 
exempt  from  section  16  of  the  Exchange 
Act  (15  U.S.C.  78p)  any  officer,  director, 
or  beneficial  owner  of  securities  of  an 
issuer.  The  only  issuers  covered  by  this 
subpart  are  banks  whose  securities  are 
registered  pursuant  to  section  12(g)  of 
the  Exchange  Act  (15  U.S.C.  78y(g)).  The 
Comptroller  may  deny  an  application  for 
exemption  without  a  hearing. 

§  19.121  Application  for  exemption. 

An  issuer  or  an  individual  (officer, 
director  or  shareholder)  may  submit  a 
written  application  for  an  exemption 
order  to  the  Securities  and  Corporate 
Practices  Division,  Office  of  the 
Comptroller  of  the  Currency, 
Washington,  DC  20219.  The  application 
must  specify  the  type  of  exemption 
sought  and  the  reasons  therefor, 
including  an  explanation  of  why  an 
exemption  would  not  be  inconsistent 
with  the  public  interest  or  the  protection 
of  investors.  The  Securities  and 
Corporate  Practices  Division  shall 
inform  the  applicant  in  writing  whether 
a  hearing  will  be  held  to  consider  the 
matter. 

§  19.122  Newspaper  notice. 

Upon  being  informed  that  an 
application  will  be  considered  at  a 
hearing,  the  applicant  shall  publish  a 
notice  one  time  in  a  newspaper  of 
general  circulation  in  the  community 
where  the  issuer’s  main  office  is  locatec. 
The  notice  must  state:  the  name  and  title 
of  any  individual  applicants;  the  type  of 
exemption  sought;  the  fact  that  a  hearing 
will  be  held;  and  a  statement  that 
interested  persons  may  submit  to  the 
Securities  and  Corporate  Practices 
Division,  Office  of  the  Comptroller  of  the 
Currency,  Washington,  DC  20219,  within 
30  days  from  the  date  of  the  newspaper 
notice,  written  comments  concerning  the 
application  and  a  written  request  for  an 
opportimity  to  be  heard.  The  applicant 
shall  promptly  furnish  a  copy  of  the 
notice  to  the  Securities  and  Corporate 
Practices  Division,  and  to  bank 
shareholders. 
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$  19.123  Informal  hearing. 

(a)  Conduct  of  proceeding.  The 
adjudicative  provisions  of  the 
Administrative  Procedure  Act,  formal 
rules  of  evidence  and  subpart  A  of  this 
part  do  not  apply  to  hearings  conducted 
under  this  subpart,  except  as  provided 
in  §  19.100(b). 

(b)  Notice  of  hearing.  Following  the 
comment  period,  the  Comptroller  shall 
send  a  notice  which  fixes  a  date,  time 
and  place  for  hearing  to  each  applicant 
and  to  any  person  who  has  requested  an 
opportunity  to  be  heard. 

(c)  Presiding  officer.  The  Comptroller 
shall  designate  a  presiding  officer  to 
conduct  the  hearing.  The  presiding 
officer  shall  determine  all  procedural 
questions  not  governed  by  this  subpart 
and  may  limit  the  number  of  witnesses 
and  impose  time  and  presentation 
limitations  as  are  deemed  reasonable. 

At  the  conclusion  of  the  informal 
hearing,  the  presiding  ofHcer  shall  issue 
a  recommended  decision  to  the 
Comptroller  as  to  whether  the 
exemption  should  issue.  The  decision 
shall  include  a  summary  of  the  facts  and 
arguments  of  the  parties. 

(d)  Attendance.  The  applicant  and  any 
person  who  has  requested  an 
opportunity  to  be  heard  may  attend  the 
hearing,  with  or  without  counsel.  The 
hearing  shall  be  open  to  the  public.  In 
addition,  the  applicant  and  any  other 
hearing  participant  may  introduce  oral 
testimony  through  such  witnesses  as  the 
presiding  officer  shall  permit. 

(e)  Ofrfer  of  presentation.  (1)  The  • 
applicant  may  present  an  opening 
statement  of  a  length  decided  by  the 
presiding  officer.  Then  each  of  the 
hearing  participants,  or  one  among  them 
select^  with  the  approval  of  the 
presiding  officer,  may  present  an 
opening  statement  liie  opening 
statement  should  summarize  concisely 
what  the  applicant  and  each  participant 
intends  to  show. 

(2)  The  applicant  shall  have  an 
opportunity  to  make  an  oral 
presentation  of  facts  and  materials  or 
submit  written  materials  for  the  record. 
One  or  more  of  the  hearing  participants 
may  make  an  oral  presentation  or  a 
written  submission. 

(3)  After  the  above  presentations,  the 

applicant,  followed  by  one  or  more  of 
the  hearing  participants,  may  . make, 
concise  summary  statements  reviewing 
their  position.  , 

(f)  Witnesses.  The  obtaining  and  use 
of  witnesses  is  the  responsibility  of  the 
parties  afforded  the  hearing.  All 
witnesses  shall  be  present  on  their  own 
volition,  but  any  person  "appearing  as  a 
witness  may  be  questioned  by  each 
applicant,  any  hearing  participant,  and 
the  presiding  officer.  Witnesses  shall  be 


sworn  unless  otherwise  directed  by  the 
presiding  officer. 

(g)  Evidence.  The  presiding  o^cer 
may  exclude  data  or  materials  deemed 
to  be  improper  or  irrelevant.  Forma) 
rules  of  evidence  do  not  apply. 
Documentary  material  must  be  of  a  size 
consistent  with  ease  of  handling  and 
filing.  The  presiding  officer  may 
determine  the  number  of  copies  that 
must  be  furnished  for  purposes  of  the 
hearing. 

(h)  rranscnpt  A  transcript  of  each 
proceeding  will  be  arranged  by  the 
OCC,  with  all  expenses,  induing  the 
furnishing  of  a  copy  to  the  presiding 
officer,  being  borne  by  the  applicant 

§  19.124  Decision  of  the  Comptroller. 

Following  the  conclusion  of  the 
hearing  and  the  submission  of  the  record 
and  the  presiding  officer’s  recommended 
decision  to  the  Comptroller  for  decision, 
the  Comptroller  shall  notify  the 
applicant  and  all  persons  who  have  so 
requested  in  writing  of  the  final 
disposition  of  the  application. 
Exemptions  granted  must  be  in  the  form 
of  an  order  which  specifies  the  type  of 
exemption  granted  and  its  terms  and 
conditions. 

Subpart  E — Disciplinary  Proceedings 
Involving  the  Federal  Securities  Laws 

§  19.130  Scope. 

(a)  Except  as  provided  in  this  subpart 
subpart  A  of  this  part  applies  to 
proceedings  by  the  Comptroller  to 
determine  whether,  pursuant  to 
authority  contained  in  sections  15B(c)(5), 
15C(c)(2KA),  17A(cK3).  and  17A(cK4){C) 
of  the  Exchange  Act  (15  U.S.C.  78o- 
4(cK5).  78o-5(c)(2)(A).  78q-l(c)(3)(A). 
and  78q-l(c)(4)(C)).  to  take  disciplinary 
action  against  the  following: 

(1)  A  bank  which  is  a  municipal 
securities  dealer,  or  any  person 
associated  or  seeking  to  become 
associated  with  such  a  municipal 
securities  dealer; 

(2)  A  bank  which  is  a  government 
securities  broker  or  dealer,  or  any 
person  associated  with  such  government 
securities  broker  or  dealer;  or 

(3)  A  bank  which  is  a  transfer  agent 
or  any  person  associated  or  seeki^  to 
become  associated  with  such  transfer 
agent 

(b)  In  addition  to  the  issuance  of 
disciplinary  orders  after  opportunity  for 
hearing,  the  Comptroller  or  the 
Comptroller’s  delegate  may  issue  and 
serve  any  notices  and  temporary  or 
permanent  cease-and-desist  orders  and 
take  any  actions  that  are  authorized  by 
section  8  of  the  FDIA  (12  U.S.C.  1816), 
sections  15B(c)(.5),  15C(c)(2)(B),  and 
17A(d)(2)  of  the  ^change  Act  and  other 


subparts  of  this  part  against  the 
following: 

(1)  The  parties  listed  in  paragraph  (a) 
of  this  section:  and 

(2)  A  bank  which  is  a  clearing  agency. 

(c)  Nothing  in  this  subpart  impairs  the 

powers  conferred  on  the  Comptroller  by 
other  provisions  of  law. 

§  19.131  Notice  of  cfiarges  and  answer. 

(a)  Proceedings  are  commenced  when 
the  Comptroller  serves  a  notice  of 
charges  on  a  bank  or  associated  person. 
The  notice  must  indicate  the  type  of 
disciplinary  action  being  contemplated 
and  the  grounds  therefor,  and  fix  a  date, 
time  and  place  for  hearing.  ’The  hearing 
must  be  set  for  a  date  at  least  30  days 
after  service  of  the  notice.  A  party  - 
served  with  a  notice  of  charges  may  file 
an  answer  as  prescribed  in  §  19.19.  Any 
party  who  fails  to  appear  at  a  hearing 
personally  or  by  a  duly  authorized 
representative  shall  be  deemed  to  have 
consented  to  the  issuance  of  a 
disciplinary  order. 

(b)  All  proceedings  under  this  subpart 
must  be  commenced  and  the  notice  of 
charges  must  be  filed,  on  a  public  basis, 
unless  otherwise  ordered  by  the 
Comptroller.  Pursuant  to  S  19.33(a),  a 
request  for  a  private  hearing  may  be 
filed  within  20  days  of  service  of  the 
notice. 

{ 19.132  Disciplinary  orders. 

(а)  In  die  event  of  consent,  or  if  on  the 
record  filed  by  the  administrative  law 
judge,  the  Comptroller  finds  that  any  act 
or  omission  or  violation  sp^ified  in  die 
notice  of  charges  has  been  established, 
the  Comptroller  may  serve  on  the  bank 
or  persons  concerned  a  disciplinary 
order,  as  provided  in  the  Exchange  Act 
’The  order  may: 

(1)  Censure,  limit  the  activities, 
functions  or  operations,  or  suspend  or 
revoke  the  registration  of  a  bank  which 
is  a  municipal  securities  dealer; 

(2)  Censure,  suspend  or  bar  any 
person  associated  or  seeking  to  become 
associated  with  a  municipal  securities 
dealer; 

(3)  Censure,  limit  the  activities, 
functions  or  operations,  or  suspend  or 
bar  a  bank  which  is  a  government 
secuHties  broker  or  dealer; 

(4)  Censure,  limit  the  activities, 
fundtions  or  operations,  or  suspend  or  . 
bar  any  person  associated  with  a 
government  securities  broker  or  dealer; 

(5)  Deny  registration  to,  limit  the 
activities,  functions,  or  operations  or 
suspend  or  revoke  the  registration  of  a 
bank  which  is  a  transfer  agent;  or 

(б)  Censure  or  limit  the  activities  or 
functions,  or  suspend  or  bar.  any  person 
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associated  or  seeking  to  become 
associated  with  a  transfer  agent 

(b)  A  disciplinary  order  is  eflPective 
when  served  on  the  party  or  parties 
involved  and  remains  elective  and 
enforceable  until  it  is  stayed,  modified, 
terminated,  or  set  aside  by  action  of  the 
Comptroller  or  a  reviewing  court. 

Subpart  F— Ctvii  Money  Penalty 
Authority  Under  the  Securities  Laws 

S  19.140  Scops. 

(a)  Except  as  provided  in  this  subpart 
subpart  A  of  this  part  applies  to 
proceedings  by  the  Comptroller  to 
determine  whether,  pursuant  to 
authority  contained  in  section  21B  of  the 
Exchange  Act  (15  U.S.C.  78u-2},  in 
proceedings  commenced  pursuant  to 
sections  15B,  15C,  and  17A  of  the 
Exchange  Act  (15  U.S.C.  78o-4, 78o-5,  or 
78q-l)  for  which  the  OCC  is  the 
appropriate  regulatory  agency  under 
section  3(a)(34)  of  the  Exchange  Act  (15 
U.S.C.  78c(a)(34)],  the  Comptroller  may 
impose  a  civil  money  penalty  against  the 
following: 

(1)  A  bank  which  is  a  municipal 
securities  dealer,  or  any  person 
associated  or  seeking  to  become 
associated  with  such  a  municipal 
securities  dealer, 

(2)  A  bank  which  is  a  government 
securities  broker  or  dealer,  or  any 
person  associated  with  such  government 
securities  broker  or  dealer;  or 

(3)  A  bank  which  is  a  transfer  agent, 
or  any  person  associated  or  seeking  to 
become  associated  with  such  tremsfer 
agent. 

(b)  All  proceedings  under  this  subpart 
must  be  commenced,  and  the  notice  of 
assessment  must  be  filed,  on  a  public 
basis,  unless  otherwise  ordered  by  the 
Comptroller.  Pursuant  to  $  19.33(a),  any 
request  for  a  private  hearing  must  be 
filed  within  20  days  of  service  of  the 
notice. 

Subpart  G— Ceasa-and-Desist 
Authority  Under  the  Securities  Laws 

§  19.150  Scope. 

(a)  Except  as  provided  in  this  subpart 
subpart  A  of  this  part  applies  to 
proceedings  by  the  Comptroller  to 
determine  whether,  pursuant  to 
authority  contained  in  sections  12(i)  and 
2lC  of  the  Exchange  Act  (15  U.S.C.  7a/(i) 
and  78u-3),  the  Comptroller  may  initiate 
cease-and-desist  proceedings  against  a 
national  bank  for  violations  of  sections 
12, 13, 14(a),  14(c),  14(d),  14(f).  and  16  of 
the  Exchange  Act  or  regulations  or  rules 
issued  theretmder  (15  U.S.C  78/.  78m, 
78n(a),  78n(c),  78n(d),  78n(f),  and  78p) . 

(b)  All  proceedings  under  this  subpart 
must  be  commenced,  and  the  notice  of 


charges  must  be  filed,  on  a  public  basis, 
unless  otherwise  ordered  by  the 
Comptroller.  Pursuant  to  §  19.33(a).  any 
request  for  a  private  hearing  must  be 
filed  within  20  days  of  service  of  the 
notice. 

Subpart  H— Change  in  Bank  Control 
§  19.160  Scope. 

(a)  Section  7(j)  of  the  FDIA  (12  U.S.C. 
1817(j))  provides  that  no  person  may 
acquire  control  of  an  insured  depository 
institution  unless  the  appropriate 
Federal  bank  regulatory  agency  has 
been  given  prior  written  notice  of  the 
proposed  acquisition.  If,  after 
investigating  and  soliciting  comment  on 
the  proposed  acquisition,  the  agency 
decides  that  the  acquisition  should  be 
disapproved,  the  agency  shall  notify  the 
acquiring  party  in  writing  within  three 
days  of  the  decision.  The  party  can  then 
request  an  agency  hearing  on  the 
proposed  acquisition.  The  OCCa 
procedures  for  reviewing  notices  of 
proposed  acquisitions  in  change-in- 
control  proceedings  are  set  fo^  in 

S  5.50  of  this  chapter. 

(b)  Unless  otherwise  provided  in  this 
subpart,  the  rules  in  subpart  A  of  this 
part  set  forth  the  procedures  applicable 
to  requests  for  OCC  hearings. 

§  19.161  Hearing  request  and  answer. 

(a)  Hearing  request.  The  OCCs 
written  disapproval  of  a  proposed 
acquisition  of  control  of  a  national  bank, 
must: 

(1)  Contain  a  statement  of  the  basis 
for  the  disapproval;  and 

(2)  Indicate  that — 

(i)  A  hearing  may  be  requested  by 
filing  a  written  request  with  the 
Comptroller  within  ten  days  after 
service  of  the  notice  of  disapproval;  and 

(ii)  If  a  hearing  is  requested,  that  an 
answer  to  the  notice  of  disapproval 
must  be  filed  within  20  days  after 
service  of  the  notice  of  disapproval. 

(b)  Answer.  An  answer  to  the  notice 
of  disapproval  must  specifically  deny 
those  portions  of  the  notice  of 
disapproval  which  are  disputed.  Those 
portions  of  the  notice  whi^  are  not 
specifically  denied  are  deemed  admitted 
by  the  applicant.  Any  hearing  under  this 
subpart  shall  be  limited  to  those 
portions  of  the  notice  that  are 
specifically  denied. 

(c)  Default — (1)  Effect  of  failure  to 
answer.  Failure  of  an  applicant  to  file  an 
answer  required  by  this  section  within 
the  time  provided  constitutes  a  waiver 
of  his  or  her  right  to  appear  and  contest 
the  allegations  in  the  notice.  If  no  timely 
answer  is  filed.  Enforcement  Counsel 
may  file  a  motion  for  entry  of  an  order 
of  default.  Upon  a  finding  that  no  good 


cause  has  been  shown  for  the  failure  to 
file  a  timely  answer,  the  administrative 
law  judge  shall  file  with  the  Comptroller 
a  recommended  decision  containing  the 
findings  and  the  relief  sought  in  the 
notice.  Any  final  order  issued  by  the 
Comptroller  based  upon  an  applicant's 
failure  to  answer  is  deemed  to  be  an 
order  issued  upon  consent.  - 

(2)  Effect  of  failure  to  request  a 
hearing  in  civil  money  penalty  • 
proceedings.  If  respondent  fails  to 
request  a  hearing  as  required  by  law 
within  the  time  provided,  the  notice  of 
disapproval  constitutes  a  final  and 
unappealable  order. 

§  19.162  Hearing  order. 

Upon  receipt  of  a  request  for  hearing 
and  an  answer  pursuant  to  S  19.161,  the 
Comptroller  or  the  Comptroller’s 
designee  shall  issue  an  order  setting 
forth  the  legal  authority  for  the  OCCs 
jurisdiction  over  the  proceeding  and 
shall  address  the  request  for  hearing. 

Subpart  I— Discovery  Depositions  and 
Subpoenas 

$  19.170  Discovery  depositions. 

(a)  General  rule.  In  any  proceeding 
instituted  under  or  subject  to  the 
provisions  of  subpart  A  of  this  part,  a 
party  may  take  the  deposition  of  an 
expert,  or  of  a  person,  including  another 
party,  who  has  direct  knowledge  of 
matters  that  are  non-privileged, 
relevant  and  material  to  the  proceeding, 
and  where  there  is  need  for  the 
deposition.  The  deposition  of  experts 
shall  be  limited  to  those  experts  who  are 
expected  to  testify  at  the  hearing. 

(b)  Notice.  A  party  desiring  to  take  a 
deposition  shall  give  reasonable  notice 
in  writing  to  the  deponent  and  to  every 
other  party  to  the  proceeding.  The  notice 
must  state  the  time  and  place  for  taking 
the  deposition,  and  the  name  and 
address  of  the  person  to  be  deposed. 

(c)  Time  limits.  A  party  may  take 
depositions  at  any  time  after  the 
commencement  of  the  proceeding,  but 
no  later  than  ten  days  before  the 
scheduled  hearing  date,  except  with 
permission  of  the  administrative  law 
judge  for  good  cause  shown. 

(d)  Conduct  of  the  deposition.  The 
witness  shall  be  duly  sworn,  and  each 
party  shall  have  the  right  to  examine  the 
witness  with  respect  to  all  non- 
privileged,  relevant,  and  material 
matters  of  which  the  witness  has 
factual,  direct,  and  personal  knowledge. 
Objections  to  questions  or  exhibits  shall 
be  in  short  form,  stating  the  grounds  Tor 
the  objection.  Failure  to  object  to 
questions  or  exhibits  is  not  a  waiver 
except  where  the  grounds  for  the 
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objection  might  have  been  avoided  if  the 
objection  had  been  timely  presented. 

The  court  reporter  shall  transcribe  or 
otherwise  record  the  witness’s 
testimony,  as  agreed  among  the  parties. 

(e)  Protective  orders.  At  any  time 
after  notice  of  a  deposition  has  been 
given,  a  party  may  file  a  motion  for  the 
issuance  of  a  protective  order.  Such 
protective  order  may  prohibit  terminate, 
or  limit  the  scope  or  manner  of  the 
taking  of  a  deposition.  The 
administrative  law  judge  shall  grant  ^ 
such  protective  order  upon  a  showing  of 
sufficient  grounds,  including  that  the 
deposition; 

(1)  Is  unreasonable,  oppressive, 
excessive  in  scope,  or  unduly 
burdensome: 

(2)  Involves  privileged,  irrelevant  or 
immaterial  matters; 

(3)  Involves  unwarranted  attempts  to 
pry  into  a  party’s  preparation  for  trial;  or 

(4)  Is  being  conducted  in  bad  faith  or 
in  such  manner  as  to  unreasonably 
annoy,  embarrass,  or  oppress  the 
witness. 

(f)  Fees.  Deposition  witnesses, 
including  expert  witnesses,  shall  be  paid 
the  same  expenses  in  the  same  manner 
as  are  paid  witnesses  in  the  district 
courts  of  the  United  States  in 
proceedings  in  which  the  United  States 
is  a  party.  Expenses  in  accordance  with 
this  paragraph  shall  be  paid  by  the  party 
seeking  to  take  the  deposition. 

§  19.171  Deposition  subpoenas. 

(a)  Issuance.  At  the  request  of  a  party, 
the  administrative  law  judge  shall  issue 
a  subpoena  requiring  the  attendance  of 
a  witness  at  a  discovery  deposition 
under  paragraph  (a)  of  this  section.  *1110 
attendance  of  a  witness  may  be  required 
from  any  place  in  any  state  or  territory 
that  is  subject  to  the  jurisdiction  of  the 
United  States  or  as  otherwise  permitted 
by  law. 

(b)  Service.  The  party  requesting  the 

subpoena  shall  serve  it  on  the  person 
named  therein,  or  on  that  person’s 
counsel,  by  personal  service,  certified 
mail,  or  overnight  delivery  service.  The 
party  serving  the  subpoena  shall  file 
proof  of  service  with  the  administrative 
law  judge.  .  ^ 

(ci  Motion  to  quash.  A  person  named 
in  a  subpoena  may  file  a  motion  to  -  * 

quash  or  modify  the  subpoena.  A  ' ' '  ^ 
statement  of  the  reasons  for  the  motion 
must  accompany  it  and  a  copy  of  the 
motion  must  be  served  on  the  party 
which  requested  the  subpoena.  The 
motion  must  be  made  prior  to  the  time 
for  compliance  specified  in  the 
subpoena  and  not  more  than  ten  days 
after  the  date  of  service  of  the  subpoena, 
or  if  the  subpoena  is  served  within  15 


days  of  the  hearing,  within  five  days 
after  the  date  of  service. 

(d)  Enforcement  of  deposition 
subpoena.  Enforcement  of  a  deposition 
subpoena  shall  be  in  accordance  with 
the  procedures  of  S  19.27(d). 

Subpart  J— Formal  Investigationa 

9 19.180  Scope. 

’This  subpart  and  9  19.6  apply  to 
formal  investigations  initiated  by  order 
of  the  Comptroller  or  the  Comptroller’s 
delegate  and  pertain  to  the  exercise  of 
powers  specified  in  12  U.S.C  481, 
lB18(n)  and  1620(c),  and  section  21  of  the 
Exchange  Act  (15  U.S.C  78u).  'This 
subpart  does  not  restrict  or  in  any  way 
afiect  the  authority  of  the  Comptroller  to 
conduct  examinations  into  the  affairs  or 
ownership  of  banks  and  their  affiliates. 

9 19.181  ConfMentiailty  of  formal 
Investigations. 

Information  or  documents  obtained  in 
the  course  of  a  formal  investigation  are 
confidential  and  may  be  disclosed  only 
in  accordance  with  the  provisions  of 
part  4  of  this  chapter. 

9 19.182  Order  to  conduct  a  formal 
Investigation. 

A  formal  Investigation  begins  with  the 
issuance  of  an  order  signed  by  the 
Comptroller  or  the  Comptroller’s 
-delegate.  The  order  must  desi^ate  the 
person  or  persons  who  will  conduct  the 
investigation.  Such  persons  are 
authorized,  among  other  things,  to  issue 
subpoenas  duces  tecum,  to  administer 
oaths,  and  receive  affirmations  as  to  any 
matter  under  investigation  by  the 
Comptroller.  Upon  application  and  for 
good  cause  shown,  the  Comptroller  may 
limit,  modify,  or  withdraw  the  order  at 
any  stage  of  the  proceedings. 

9 19.183  Rights  of  witnasses. 

(a)  Any  person  who  is  compelled  or 
requested  to  furnish  testimony, 
documentary  evidence,  or  other 
information  with  respect  to  any  matter 
under  formal  investigation  shall,  on 
request,  be  shown  the  order  Initiating 
the  investigation. 

(b)  Any  person  who,  in  a  formal 
investigation,  is  compelled  to  appear 
and  testify,  or  who  appears  and  testifies 
by  request  or  permission  of  the 
Comptroller,  may  be  accompanied, 
represented,  and  advised  by  counsel 
The  right  to  be  accompanied, 
represented,  and  advised  by  counsel 
means  the  right  of  a  person  testifying  to 
have  an  attorney  present  at  all  times 
while  testifying  and  to  have  the 
attorney — 

(1)  Advise  die  person  before,  during 
and  after  the  conclusion  of  testimony; 


(2)  Question  the  person  briefly  at  the 
conclusion  of  testimony  to  clarify  any  of 
the  answers  given;  and 

(3)  Make  summary  notes  during  the 
testimony  solely  for  the  use  of  the 
person. 

(c)  Any  person  who  has  given  or  will 
give  testimony  and  counsel  representing 
the  person  may  be  excluded  from  the 
proceedings  during  the  taking  of 
testimony  of  any  other  witness. 

(d)  Any  person  who  is  compelled  to 
give  testimony  is  entided  to  Inspect  any 
transcript  that  has  been  made  of  the 
testimony  but  may  not  obtain  a  copy  if 
the  Comptroller’s  representatives 
conducting  the  proceedings  have  cause 
to  believe  that  contents  should  not 
be  disclosed  pending  compledon  of  the 
investigation,  ■ 

(e)  Any  designated  representaUve 
conducting  an  investigaUve  proceeding 
shall  report  to  the  Comptroller  any 
instances  where  a  person  has  been 
guilty  of  dilatory,  obstrucdonist  or 
insubordinate  conduct  during  the  course 
of  the  proceeding  or  any  other  Instance 
involving  a  violation  of  this  part  The 
Comptroller  may  take  such  action  as  the 
circumstances  warrant  including 
exclusion  of  the  ofiending  individual  or 
individuals  from  participation  in  the 
proceedings. 

919.184  Service  of  subpoena  and  . 
payment  of  writneee  fOee, 

A  subpoena  may  be  served  on  the 
person  named  therein,  or  sudi  person’s 
attorney,  by  personal  service  or  certified 
mail.  A  witness  who  is  subpoenaed  will 
be  paid  the  same  expenses  in  the  same 
manner  as  witnesses  in  the  disMct 
courts  of  the  United  States.  Hie 
expenses  need  not  be  tendered  at  the 
time  a  subpoena  is  served. 

Subpart  K—Partiea  and 
Repi«sontational  Practica  Before  OCC; 
Standards  of  Conduct 

919.290  Scope. 

This  subpart  contains  rules  relating  to 
parties  and  representational  practice 
before  the  OCC.  This  subpart  includes 
the  imposition  of  sanctions  by  the  ' ' 
administrative  law  judge,  any  other 
presiding  officer  appointed  pursuant  to 
subparts  C  and  D  of  this  pa^  or  the  ' 
Comptroller  against  patties  or  their 
counsel  in  an  adjudicatory  proceeding 
under  this  part  This  subpart  also  covers 
other  disciplinary  sanctions— censure, 
suspension  or  debarment — against 
individuals  who  appear  before  the  OCC 
in  a  representational  capacity  either  in 
an  adjudicatory  proceeding  under  this 
part  or  in  any  other  matters  connected 
with  presentations  to  the  OCC  relating 
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to  a  client’s  rights,  privileges,  or 
liabilities.  This  representation  includes, 
but  is  not  limited  to,  the  practice  of 
attorneys  and  accountants.  Employees 
of  the  OCC  are  not  subject  to 
disciplinary  proceedings  under  this 
subpart. 

§  19.191  Definitiona. 

As  used  in  §S  19.190  through  19.201. 
the  following  terms  shall  have  the 
meaning  given  in  this  section  unless  the 
context  otherwise  requires: 

(a)  Practice  before  the  OCC  includes 
any  matters  connected  with 
presentations  to  the  OCC  or  any  of  its 
officers  or  employees  relating  to  a 
client’s  rights,  privileges  or  liabilities 
imder  laws  or  regulations  administered 
by  the  OCC.  Such  matters  include,  but 
are  not  limited  to,  representation  of  a 
client  in  an  adjudicatory  proceeding 
under  this  part:  the  preparation  of  any 
statement  opinion  or  other  paper  or 
document  by  an  attorney,  accountant  or 
other  licensed  professional  which  is 
nied  with,  or  submitted  to,  the  OCC,  on 
behalf  of  another  person  in,  or  in 
connection  with,  any  application, 
notification,  report  or  document  the 
representation  of  a  person  at 
conferences,  hearings  and  meetings;  and 
the  transaction  of  offier  business  before 
the  OCC  on  behalf  of  another  person. 
The  term  “practice  before  the  OCC" 
does  not  include  work  prepared  for  a 
bank  solely  at  its  request  for  use  in  the 
ordinary  course  of  its  business. 

(b)  Attorney  means  any  individual 
who  is  a  member  in  good  standing  of  the 
bar  of  the  highest  court  of  any  state, 
possession,  territory,  commonwealth,  of 
the  United  States  or  the  District  of 
Columbia. 

(c)  Accountant  means  any  individual 
who  is  duly  qualified  to  practice  as  a 
certiRed  public  accountant  or  a  public 
accountant  in  any  state,  possession, 
territory,  commonwealth  of  the  United 
States,  or  the  District  of  Coliunbia. 

§  19.192  Sanctions  relating  to  conduct  In 
an  adjudicatory  proceeding. 

(a)  General  rule.  Appropriate 
sanctions  may  be  imposed  when  any 
party  or  person  representing  a  party  in 
an  adjudiicatory  proceeding  under  ffiis 
part  has  failed  to  comply  with  an 
applicable  statute,  relation,  or  order, 
and  that  failure  to  comply: 

(1)  Constitutes  contemptuous  conduct; 

(2)  Materially  injures  or  prejudices 
anoffier  party  in  terms  of  substantive 
injury,  incurring  additional  expenses 
including  attorney’s  fees,  prejudicial 
delay,  or  otherwise: 

(3)  Is  a  clear  and  unexcused  violation 
of  an  applicable  statute,  regulation,  or 
order;  or 


(4)  Unduly  delays  the  proceeding. 

(b)  Sanctions.  Sanctions  which  may 
be  imposed  include  any  one  or  more  of 
the  following: 

(1)  Issuing  an  order  against  the  party; 

(2)  Rejecting  or  striking  any  testimony 
or  documentary  evidence  offered,  or 
other  papers  Rled,  by  the  party; 

(3)  Secluding  the  party  from 
contesting  speciRc  issues  or  findings; 

(4)  Precluffing  the  party  from  offering 
certain  evidence  or  from  challenging  or 
contesting  certain  evidence  offered  by 
another  party: 

(5)  Precluding  the  party  from  making  a 
late  filing  or  conditioning  a  late  filing  on 
any  terms  that  are  just;  and 

(6)  Assessing  reasonable  expenses, 
including  attorney’s  fees,  incurred  by 
any  other  party  as  a  result  of  the 
improper  action  or  failure  to  act. 

(c)  Procedure  for  imposition  of 
sanctions.  (1)  Upon  the  motion  of  any 
party,  or  on  his  or  her  own  motion,  the 
administrative  law  judge  or  other 
presiding  officer  may  impose  sanctions 
in  accordance  with  this  section.  ’The 
administrative  law  judge  or  other 
presiding  officer  shall  submit  to  the 
Comptroller  for  final  ruling  any  sanction 
entering  a  final  order  that  determines 
the  case  on  the  merits. 

(2)  No  sanction  authorized  by  this 
section,  other  than  refusal  to  accept  late 
filings,  shall  be  imposed  without  prior 
notice  to  all  parties  and  an  opportunity 
for  any  party  against  whom  sanctions 
would  be  imposed  to  be  heard.  Such 
opporUmity  to  be  heard  may  be  on  such 
notice,  and  the  response  may  be  in  such 
form  as  the  administrative  law  judge  or 
other  presiding  officer  directs.  ’The 
administrative  law  judge  or  other 
presiding  officer  may  limit  the 
opportunity  to  be  heard  to  an 
opportxmity  of  a  party  or  a  party’s 
representative  to  respond  orally 
immediately  after  the  act  or  inaction 
covered  by  this  section  is  noted  by  the 
administrative  law  judge  or  other 
presiding  officer. 

(3)  Requests  for  the  imposition  of 
sanctions  by  any  party,  and  the 
imposition  of  sanctions,  are  subject  to 
interlocutory  review  pursuant  to  §  19.25 
in  the  same  manner  as  any  other  ruling. 

(d)  Section  not  exclusive.  Nothing  in 
this  section  shall  be  read  as  precluding 
the  administrative  law  judge  or  other 
presiding  officer  or  the  Comptroller  from 
taking  any  other  action,  or  imposing  any 
restriction  or  sanction,  authorized  by 
applicable  statute  or  regulation. 

§  19.193  Censure,  suspension  or 
debarment 

The  Comptroller  may  censure  an 
individual  or  suspend  or  debar  such 
individual  from  practice  before  the  OCC 


if  he  or  she  is  incompetent  in 
representing  a  client’s  rights  or  interest 
in  a  significant  matter  before  the  OCC; 
or  engages,  or  has  engaged,  in 
disreputable  conduct;  or  refuses  to 
comply  with  the  rules  and  regulations  in 
this  part;  or  with  intent  to  defi'aud  in  any 
manner,  willfully  and  knowingly 
deceives,  misleads,  or  threatens  any 
client  or  prospective  client  The 
suspension  or  debarment  of  an 
individual  may  be  initiated  only  upon  a 
finding  by  the  Comptroller  that  the  basis 
for  the  disciplinary  action  is  sufficiently 
egregious. 

§  1 9. 1 94  Eligibility  of  attorneys  and 
accountants  to  practice. 

(a)  Attorneys.  Any  attorney  who  is 
qualified  to  practice  as  an  attorney  and 
is  not  currently  under  suspension  or 
debarment  pursuant  to  this  subpart  may 
practice  before  the  OCC. 

(b)  Accountants.  Any  accountant  who 
is  qualified  to  practice  as  a  certified 
public  accountant  or  public  accountant 
and  is  not  currently  imder  suspension  or 
debarment  by  the  OCC  may  practice 
before  the  OCC. 

§  19.195  Incompetence. 

Incompetence  in  the  representation  of 
a  client’s  rights  and  interests  in  a 
significant  matter  before  the  OCC  is 
grounds  for  suspension  or  debarment. 
The  term  “incompetence’’  encompasses 
conduct  that  reflects  a  lack  of  the 
knowledge,  judgment  and  skill  that  a 
professional  would  ordinarily  and 
reasonably  be  expected  to  exercise  in 
adequately  representing  the  rights  and 
interests  of  a  client.  Such  conduct 
includes,  but  is  not  limited  to: 

(a)  Handling  a  matter  which  the 
individual  knows  or  should  know  that 
he  or  she  is  not  competent  to  handle, 
without  associating  with  a  professional 
who  is  competent  to  handle  such  matter. 

(b)  Handling  a  matter  without 
adequate  preparation  under  the 
circumstances. 

(c)  Neglect  in  a  matter  entrusted  to 
him  or  her. 

§  19.196  Disreputable  conduct 

Disreputable  conduct  for  which  an 
individual  may  be  censured,  debarred  or 
suspended  from  practice  before  the  OCC 
includes,  but  is  not  limited  to: 

(a)  Willfully  violating  or  willfully 
aiding  and  abetting  the  violation  of  any 
provision  of  the  Federal  banking  or 
applicable  securities  laws  or  the  rules 
and  regulations  thereunder  or  conviction 
of  any  offense  involving  dishonesty  or 
breach  of  trust. 

(b)  Knowingly  giving  false  or 
misleading  information,  or  participating 
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in  any  way  in  the  giving  of  false 
information  to  the  OCC  or  any  officer  or 
employee  thereof,  or  to  any  tribunal 
authorized  to  pass  upon  matters 
administered  by  the  CX^C  in  connection 
with  any  matter  pending  or  likely  to  be 
pending  before  it  The  term 
“information”  includes  facts  or  other 
statements  contained  in  testimony, 
Hnancial  statements,  applications  for 
enrollment,  affidavits,  declarations,  or 
any  other  document  or  written  or  oral 
statement 

(c)  Directly  or  indirectly  attempting  to 
influence,  or  o^ering  or  agreeing  to 
attempt  to  influence,  the  official  action 
of  any  officer  or  employee  of  the  (DCC 
by  the  use  of  threats,  false  accusations, 
duress  or  coercion,  by  the  offer  of  any 
special  inducement  or  promise  of 
advantage  or  by  the  bestowing  of  any 
gift,  favor,  or  tUng  of  value. 

(d)  Disbarment  or  suspension  &om 
practice  as  an  attorney,  or  debarment  or 
suspension  from  practice  as  a  certified 
public  accountant  or  public  accoimtant, 
by  any  duly  constituted  authority  of  any 
state,  possession,  or  commonwealth  of 
the  United  States,  or  the  District  of 
Columbia  for  the  conviction  of  a  felony 
or  misdemeanor  involving  moral 
turpitude  in  matters  relating  to  the 
supervisory  responsibilities  of  the  OCC, 
where  the  conviction  has  not  been 
reversed  on  appeal. 

(e)  Knowingly  aiding  or  abetting 
ano^er  individual  to  practice  before  the 
OCC  during  that  individual’s  period  of 
suspension,  debarment,  or  ineligibility. 

(f)  Contemptuous  conduct  in 
connection  with  practice  before  the 
OCC,  and  knowingly  making  false 
accusations  and  statements,  or 
circulating  or  publishing  malicious  or 
libelous  matter. 

(g)  Suspension  or  debarment  from 
practice  before  the  Board  of  Governors, 
the  FDIC,  the  OTS,  the  Securities  and 
Exchange  Commission,  the  Commodity 
Futures  Trading  Commission,  or  any 
other  Federal  agency  based  on  matters 
relating  to  the  supervisory 
responsibilities  of  the  OCC 

(h)  Willful  violation  of  any  of  the 
regulations  contained  in  this  part. 

§  19.197  Initiation  of  disciplinary 
proceeding. 

(a)  Receipt  of  information.  An 
individual,  including  any  employee  of 
the  OCC,  who  has  reason  to  believe  that 
an  individual  practicing  before  the  OCC 
in  a  representative  capacity  has  engaged 
in  any  conduct  that  would  serve  as  a 
basis  for  censure,  suspension  or 
debarment  under  $  19.192,  may  make  a 
report  thereof  and  forward  it  to  the  OCC 
or  to  such  person  as  may  be  delegated 


responsibility  for  such  matters  by  the 
Comptroller. 

(b)  Censure  without  formal 
proceeding.  Upon  receipt  of  information 
regarding  an  individual's  qualification  to 
practice  before  the  OCC,  the 
Comptroller  or  the  Comptroller’s 
delegate  may.  after  giving  the  individual 
notice  and  opportunity  to  respond, 
censure  such  individual. 

(c)  Institution  of  formal  disciplinary 
proceeding.  When  the  Comptroller  has 
reason  to  believe  that  any  individual 
who  practices  before  the  OCC  in  a 
representative  capacity  has  engaged  in 
conduct  that  would  serve  as  a  basis  for 
censure,  suspension  or  debarment  under 
§  19.192,  the  Comptroller  may,  after 
giving  the  individual  notice  and 
opportunity  to  respond,  institute  a 
formal  disciplinary  proceeding  against 
such  individual,  llie  proceed!^  will  be 
conducted  pursuant  to  $  19.99  and 
initiated  by  a  complaint  which  names 
the  individual  as  a  respondent  and  is 
signed  by  the  Comptroller  ot  the 
Comptroller’s  delegate.  Except  in  cases 
of  willfulness,  or  when  time,  the  nature 
of  the  proceeding,  or  the  public  interest 
do  not  permit,  a  proceeding  under  this 
section  may  not  be  commenced  until  the 
respondent  has  been  informed,  in 
writing,  of  the  facts  or  conduct  which 
warrant  institution  of  a  proceeding  and 
the  respondent  has  been  accorded  the 
opportunity  to  comply  with  all  lawful 
requirements  or  take  whatever  action 
may  be  necessary  to  remedy  the  conduct 
that  is  the  basis  for  the  commencement 
of  the  proceeding. 

§  19.198  Confetwices. 

(a)  General.  The  Comptroller  may 
confer  with  a  proposed  respondent 
concerning  allegations  of  misconduct  or 
other  grounds  for  censure,  debarment  or 
suspension,  regardless  of  whether  a 
proceeding  for  debarment  or  suspension 
has  been  conunenced.  If  a  conference 
results  in  a  stipulation  in  connection 
with  a  proceeding  in  which  the 
individual  is  the  respondent,  the 
stipulation  may  be  entered  In  the  record 
at  the  request  of  either  party  to  the 
proceeding. 

(b)  Resignation  or  voluntary 
suspension.  In  order  to  avoid  the 
institution  of,  or  a  decision  in,  a 
debarment  or  suspension  proceeding,  a 
person  who  practices  before  the  OCC 
may  consent  to  suspension  from 
practice.  At  the  discretion  of  the 
Comptroller,  the  individual  may  be 
suspended  or  debarred  in  accordance 
with  the  consent  offered. 

S  19.199  Proceeding*  under  this  subpart 

Any  hearing  held  under  this  subpart  is 
held  before  an  administrative  law  judge 


pursuant  to  procedures  set  forth  in 
subpart  A  of  this  part.  The  Comptroller 
or  the  Comptroller’s  delegate  shall 
appoint  a  person  to  represent  the  OCC 
in  the  hearing.  Any  person  having  prior 
involvement  in  the  matter  which  is  the 
basis  for  the  suspension  or  debarment 
proceeding  is  disqualified  from 
representing  the  OCC  in  the  hearing. 

The  hearing  will  be  closed  to  the  public 
unless  the  Comptroller  on  his  or  her  own 
initiative,  or  on.  the  request  of  a  party, 
otherwise  directs.  The  administrative 
law  judge  shall  issue  a  recommended 
decision  to  the  Comptroller  who  shall 
issue  the  final  decision  end  order.  The 
Comptroller  may  censure,  debar  or 
suspend  an  individual,  or  take  such 
other  disciplinary  action  as  the 
Comptroller  deems  appropriate. 

§  19.200  Effect  of  suspension,  debarment 
or  censure. 

(a)  Debarment  If  the  final  order 
against  the  respondent  is  for  debarment, 
the  individual  may  not  practice  before 
the  OCC  unless  otherwise  permitted  to 
do  so  by  the  Comptroller. 

(b)  Suspension.  If  the  final  order 
against  the  respondent  is  for  suspension, 
the  individual  may  not  practice  before 
the  OCC  during  the  period  of 
suspension. 

(c)  Censure.  If  the  final  order  against 
the  respondent  is  for  censure,  the 
individual  may  be  permitted  to  practice 
before  the  OCC,  but  such  individual’s 
futiu^  representations  may  be  subject  to 
conditions  designed  to  promote  high 
standards  of  conduct.  If  a  written  letter 
of  censure  is  issued,  a  copy  will  be 
maintained  in  the  OCC’s  files. 

(d)  Notice  of  debarment  or 
suspension.  Upon  the  issuance  of  a  final 
order  for  suspension  or  debarment,  the 
Comptroller  shall  give  notice  of  the 
order  to  appropriate  officers  and 
employees  of  the  OCC  and  to  interested 
departments  and  agencies  of  the  Federal 
government.  The  Comptroller  or  the 
Comptroller’s  delegate  shall  also  give 
notice  to  the  appropriate  authorities  of 
the  state  in  which  any  debarred  or 
suspended  individual  is  or  was.  licensed 
to  practice. 

§  19JZ01  Petition  or  reinstatement 

At  the  expiration  of  the  period  of  time 
designated  in  the  order  of  debarment, 
the  Comptroller  may  entertain  a  petition 
for  reinstatement  from  any  person 
debarred  from  practice  before  the  OCC. 
The  Comptroller  may  grant 
reinstatement  only  if  satisfied  that  the 
petitioner  is  likely  to  act  in  accordance 
with  the  regulations  in  this  part,  and 
that  granting  reinstatement  would  not  be 
contrary  to  the  public  interest.  Any 
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request  for  reinstatement  shall  be  < 
limited  to  wrritten  submissions  unless 
the  Comptroller,  in  his  or  her  discretion, 
affords  the  petitioner  a  hearing. 

Subpart  L— Equal  Access  to  Justice 
Act 

§19.210  Scope. 

The  Equal  Access  to  Justice  Act 
regulations  applicable  to  formal  OCC 
adjudicatory  proceedings  under  this  part 
are  set  forth  at  31  CFR  part  6. 

Dated:  August  5, 199l. 

Robert  L  Clarke, 

Comptroller  of  the  Currency. 

[FR  Doa  91-18884  Filed  8-8-91:  8:45  am] 
BUXING  CODE  4610-33-M 


Friday 

August  9,  1991 


Part  VII 

Federal  Reserve 
System 


12  CFR  Parts  225,  262,  and  263 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Parts  225, 262,  and  263 
[Docket  lto.R-Ci733] 

RIN  7100-AB23 

Uniform  Rules  of  Practice  and 
Procedures 

agency:  Board  of  Governors  of  thie 
Federal  Reserve  System. 

action:  Final  rule. 


summary:  Section  916  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  ("FIRREA") 
requires  that  the  Office  of  the 
Comptroller  of  the  Currency  (the 
“OCC”),  the  Board  of  Governors  of  the 
Federal  Reserve  System  (the  “Board”), 
the  Federal  Deposit  Insurance 
Corporation  (the  “FDIC"),  the  Office  of 
Thrift  Supervision  (the  “OTS”),  and  the 
National  Credit  Union  Administration 
(the  “NCUA")  (collectively,  the 
“Agencies”)  develop  a  set  of  uniform 
rules  of  practice  and  procedures  for 
administrative  hearings  (“Uniform 
Rules”).  Section  916  further  requires  that 
the  Agencies  promulgate  provisions  for 
summary  jud^ent  rulings  where  there 
are  no  disputes  as  to  the  material  facts 
of  a  case. 

In  compliance  with  the  mandate  of 
section  916,  this  final  rule  makes 
uniform  those  rules  concerning  the  types 
of  formal  enforcement  actions  common 
to  at  least  four  of  the  listed  Agencies.  In 
addition  to  these  Uniform  Rules,  the 
Board  and  each  of  the  other  Agencies 
are  adopting  complementary  “Local 
Rules”  to  supplement  the  Uniform  Rules 
in  order  to  address  some  or  all  of  the 
following:  formal  enforcement  actions 
not  within  the  scope  of  the  Uniform 
Rules,  informal  actions  which  are  not 
subject  to  the  Administrative  Iht)cedure 
Act  (“APA”),  and  procedures  to 
supplement  or  facilitate  the  processing 
of  administrative  enforcement  actions 
within  the  Board  and  the  other 
Agencies.  This  final  rule  is  intended  to 
standardize  procedures  for  formal 
administrative  actions  and  to  facilitate 
administrative  practice  before  the 
Agencies. 

EFFECTIVE  DATE:  August  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  B.  Jordan,  Senior  Attorney, 

Legal  Division,  (202/452-3787)  or  Arm 
Marie  Kohlligian,  Senior  Counsel, 
Division  of  Banking  Supervision  and 
Regulation,  (202/452-3528). 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  916  of  FIRREA.  Public  Law 
No.  101-73, 103  Stat  183  (1989),  requires 
that  the  FDIG  OCG  the  Board,  OTS, 
and  NCUA  develop  a  set  of  uniform 
rules  and  procedures  for  administrative 
hearings.  By  including  this  provision  in 
FIRREA,  Congress  intended  that  the 
listed  Agencies,  by  promulgating 
imiform  procedures,  would  improve  and 
expedite  their  administrative  , 

proceedings.  The  statutory  provision  is  a 
reflection  of  “recent  recommendations 
of  the  Administrative  Conference  of  the 
United  States  and  the  House 
Government  Operations  Committee.” 
H.R.  Rep.  No.  54, 101st  Cong.,  1st  Sess., 
pt  1,  at  396.  The  Administrative 
Conference  of  the  United  States  found  in 
its  December  30, 1987  recommendation 
that  “(gjiven  the  similar  statutory  bases 
for  these  enforcement  actions,  the  five 
agencies  jointly  shoul.^  be  able  to 
develop  substantially  similar  rules  of 
procedure  and  practice  for  formal 
enforcement  proceedings."  1  CFR  305.87- 
12, 

To  comply  with  the  requirements  of 
section  916,  the  Board  and  the  other 
Agencies  issued  for  public  notice  and 
comment  a  Joint  Notice  of  Proposed 
Rulemaking  on  June  17, 1991  (56  FR 
27790).  The  proposed  rules  contained 
one  set  of  Uniform  Rules  applicable  to 
all  of  the  Agencies  and  separate  Local 
Rules  specific  to  each  Agency. 

The  Agencies  have  received 
comments  on  the  Joint  Proposed  Rule, 
and  the  Board  has  also  received 
comments  on  its  proposed  Local  Rules. 
The  Board  is  now  issuing  final  Uniform 
and  Local  Rules  incorporating  changes, 
discussed  below,  that  respond  to  the 
comments  received.  The  Board's  final 
Uniform  Rules  also  replace  generic 
references  in  the  Proposed  Uniform 
Rules  with  references  specific  to  the 
Board,  as  discussed  below. 

B.  Subpart-by-Subpart  Summary  and  .. 
Discussion  of  Uniform  and  Local  Rules 

Subpart  A — Uniform  Rules  of  Practice 
and  Procedure 

This  subpart  sets  forth  rules  of 
practice  and  procedure  governing  formal 
administrative  actions,  including  rules 
for  initiating  enforcement  proceedings, 
filing  and  service  of  papers,  motions, 
discovery,  prehearing  conferences, 
public  hearings,  hearing  subpoenas, 
conflicts  of  interest,  ex  parte 
communications,  rules  of  evidence,  and 
post-hearing  procedures. 

Subpart  B — Board  Local  Rules 
Supplementing  the  Uniform  Rules 

This  subpart  addresses  subjects 
contained  in  the  Board's  previous 


Subpart  A.  “Rules  of  Practice  for  Format 
Hearings”,  that  are  not  addressed  in  the 
Uniform  Rules,  such  as  terms  specific  to 
the  Board,  the  Board's  procedures  for 
discovery  depositions,  and  provisions 
for  certain  proceedings  where  the  Board 
orders  that  a  formal  hearing  be  held. 

Subpart  C— Procedures  for  Assessment 
of  Ci vil  Money  Penalties 

This  subpart  supplements  the  Uniform 
Rules  as  they  apply  to  civil  money 
penalty  procee^ngs.  The  subpart 
contains  Board  rules  for  such 
proceedings  corresponding  to  rules 
contained  in  previous  subpart  B,  such  as 
the  opportunity  for  an  informal 
proceeding,  and  rules  for  the  assessment 
and  payment  of  such  penalties. 

Subpart  D — Rales  and  Procedures 
Applicable  to  Suspension  or  Removal  of 
an  Institution-Affiliated  Party  Where  a 
Felony  is  Charged  or  Proven 

This  subpart  applies  to  informal 
hearings  afforded  an  institution- 
affiliated  party  who  has  been  suspended 
or  removed  from  office  or  prohibited 
from  further  participation  in  an 
institution's  affairs  by  the  Board.  The 
only  significant  change  in  the  text  of  this 
subpart  from  the  text  of  former  subpart 
C  is  the  substitution  pursuant  to  FIRREA 
of  the  terms  “institution”  and 
“institution-affiliated  party”  for  the 
terms  “state  member  bank"  and  “bank 
official”  in  the  former  subpart  C. 

Subpart  E— Procedures  for  Issuance  and 
Enforcement  of  Directives  to  Maintain 
Adequate  Capital 

This  subpart  addresses  procedures 
under  which  the  Board  may  take  action 
to  require  a  bank  or  bank  holding 
company  to  achieve  and  maintain 
adequate  capital.  The  text  of  this 
subpart  corresponds  to  the  text  of 
former  subpart  D,  which  is  incorporated 
into  this  subpart  with  minor  changes. 

Subpart  F— Practice  Before  the  Board 

Subpart  F,  Practice  Before  the  Board, 
is  a  new  subpart  containing  provisions 
for  the  discipline  of  practitioners  before 
the  Board  tli^ugh  sanctions  that  extend 
beyond  a  specific  proceeding.  This 
subpart  therefore  supplements  the 
sanctions  contained  in  the  Uniform 
Rules  that  relate  only  to  the  proceeding 
at  hand.  These  disciplinary  practice 
sanctions  are  new  to  the  ^ard,  but 
resemble  rules  that  have  been  adopted 
by  other  federal  agencies. 

Subpart  G — Rules  Regarding  Claims 
Under  the  Equal  Access  to  Justice  Act 

Subpart  G  is  a  new  subpart 
implementing  the  provisions  of  the 
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Equal  Access  to  Justice  Act,  which 
provides  that  certain  private  parties  that 
prevail  against  an  agency  in  an 
adversary  adjudication  may  recover 
their  costs  and  attorneys  fees  if  the  -  ‘ 

agency  was  not  substantially  justiHed  in 
its  position.  The  subpart  ad^esses 
eligibility  standards  for  an  award,  the 
required  contents  of  an  application  for 
an  award,  standards  for  Ae 
reasonableness  of  claimed  fees,  and 
procedures  for  adjudicating  an 
application  for  an  award. 

C.  Comments  and  Discussion 

In  response  to  the  Jime  17, 1991,  Joint 
Notice  of  Proposed  Rulemaking,  the 
Board  and  the  other  Agencies  received 
three  comment  letters.  The  Agencies 
have  jointly  reviewed  the  portions  of  the 
comments  concerning  the  Uniform  Rules 
and  separately  considered  the 
comments  directed  to  specific  Local 
Rules.  The  siiggestions  and  criticisms 
conveyed  in  these  comments,  and  the 
responses  of  the  Board  and  the  other 
Agencies,  are  discussed  below. 

Uniform  Rules 

(1)  One  commenter  criticized  the 
proposed  Rules  for  failing  in  proposed 
S  263.19  to  accommodate  default 
situations  where  good  cause  could  be 
shown  for  the  failure  to  file  an  answer. 
This  comment  reflects  a 
misunderstanding  of  the  proposed  Rules, 
which  address  such  situations  by 
allowing  an  administrative  law  judge  to 
extend  time  limits  for  good  cause  shown 
(§  263.13),  and  by  requiring  that  defaults 
be  entered  only  upon  a  motion  for 
default  filed  by  Enforcement  Counsel  . 

(§  263.19),  thereby  permitting 
respondents  an  opportunity  to  oppose 
such  a  motion.  To  alleviate  confusion, 
the  wording  of  the  Bnal  default  rule  has 
been  modiHed  to  make  this  process 
more  explicit. 

(2)  Another  issue  raised  by  a 
commenter  concerns  the  apparent 
difference  among  the  Agencies  in  rules 
for  such  procedures  as  formal 
investigations.  Equal  Access  to  Justice 
Act  proceedings,  and  sanctions.  The 
lack  of  uniformity  in  these  areas  is 
based  on  the  scope  of  section  916  and 
differences  in  the  statutory  authority 
and  structure  among  the  Agencies. 

As  noted  above,  section  916  was 
designed  to  improve  and  expedite 
formal  administrative  proceedings 
conducted  by  the  Agencies  pursuant  to 
the  Administrative  Procedure  Act 
(“APA"),  especially  where  the  Agencies’ 
enforcement  authority  derived  from  a 
common  statute.  See  H.R.  Conf.  Rep.  No. 
222, 101st  Cong.,  1st  Sess.  442  (1989);  1 
‘FR  305.87-12.  Accordingly,  the 


statutory  mandate  did  not  extend  to 
non- APA  proceedings,  which  tend  to 
reflect  differences  in  authority  and 
operations  among  the  Agencies.  For 
example,  the  Uniform  Rdes  do  not 
contain  provisions  for  formal 
investigations,  which  are  not  APA 
proceedings,  and  which  are  conducted 
pursuant  to  statutory  authority  which 
varies  among  the  agencies.  Differences 
in  Agency  structure  also  contribute  to 
differing  policies  concerning  the 
frequency,  length,  and  procedures  for 
formal  investigations.  Agency  structure 
is  also  a  reason  why  the  Uniform  Rules 
do  not  contain  provisions  addressing  the 
Equal  Access  to  Justice  Act.  Both  the  . 
OCC  and  the  Olis  are  bureaus  of  the 
Department  of  the  Treasury  and,  as 
such,  are  subject  to  Treasury’s  Equal 
Access  to  Justice  Act  regulations,  unlike 
the  other  Agencies.  See  31  CFR  part  8. 

(3)  An  issue  was  raised  by  two  of  the 
commenters  concerning  the  different 
positions  taken  by  the  Agencies  on 
discovery  depositions.  The  commenters 
stated  that  use  of  discovery  depositions 
would  encourage  settlements  and  would 
result  in  the  increased  use  of  summary 
judgment  by  establishing  the  absence  of 
disputes  as  to  material  facts. 

The  scope  of  discovery  which  would 
be  permitted  in  the  Uniform  Rules  was 
considered  at  length.  It  was  determined 
that  broad  document  discovery  would 
be  permitted;  however,  it  was 
recognized  that  there  is  no  constitutional 
right  to  prehearing  discovery,  including 
deposition  discovery,  in  Federal 
administrative  proceedings.  See,  Sims  v. 
National  Transportation  Safety  Board, 
682  F.2d  668,  671  (10th  Cir.  1981);  P.S.C 
Resources,  Inc.  v.  N.LR.B.,  576  F.2d  380, 
388  (Ist  Cir.  1978);  Silverman  v. 
Commodities  Futures  Trading  Comm., 
549  F.2d  28,  33  (7th  Cir.  1977).  Further, 
the  APA  contains  no  provisions  for 
prehearing  discovery,  and  the  discovery 
provisions  of  the  Federal  Rules  of  Civil 
Procedure  are  inapplicable  to 
administrative  proceedings.  Frillette  v, 
Kimberlin,  508  F.2d  205  (3rd  Cir.  1974), 
cert  denied,  421  U.S.  980  (1975).  Rather, 
each  agency  determines  the  extent  of 
discovery  to  which  a  party  in  an 
administrative  hearing  is  entitled. 
McClelland  v.  Andrus,  606  F.2d  1278, 

1285  (D.C.  Cir.  1979). 

The  Agencies  attempted  to  strike  a 
balance  accommodating  the  due  process 
interests  of  respondents  in  obtaining 
prehearing  discovery,  the  public  interest 
in  swift  adjudications,  and  the  Agencies’ 
need  to  use  limited  resources  efficiently. 
This  process  included  consideration  of 
the  various  interests  of  the  entities 
regulated  by  each  Agency  as  well  as 
each  Agency’s  institutional  interests. 


The  contrasting  considerations  are 
reflected  in  the  types,  complexity  and 
number  of  enforcement  actions  brought 
by  each  Agency,  the  methods  of 
litigation  and  opportunity  for  settlement 
in  such  actions,  Ae  structure  and 
available  resources  of  each  Agency,  and 
the  supervisory  procedures  developed 
internally  by  each  Agency.  This  process 
resulted  in  divergent  conclusions  among 
the  Agencies  as  to  the  use  of  discovery 
depositions. 

Thus,  the  experiences  of  the  OCC,  the 
OTS,  and  the  ^ard  resulted  in  a  finding 
that  discovery  depositions  could  serve  a 
useful  purpose  by  promoting  fact  finding 
and  encouraging  settlements.  Because  of 
the  increasing  numbers  of  complex 
enforcement  actions,  typically  involving 
multiple  counts,  multiple  parties,  and 
different  types  of  enforcement  actions 
combined  into  one  case,  it  was  found 
that  discovery  depositions  could  be 
useful  to  both  respondents  and.  the 
regulator  in  resolving  cases 
expeditiously.  To  avoid  undue  burden 
and  delay,  however,  discovery 
depositions  for  the  OCC,  the  OTS,  and 
the  Board  are  limited  to  witnesses  that 
have  factual,  direct  and  personal 
knowledge  of  the  matters  at  issue  and 
expert  witnesses.  'The  FDIC  and  the 
NCUA  determined  that  the  interests  of 
respondents  in  further  prehearing 
disclosure  in  their  respective 
proceedings  were  mitigated  by  the 
availability  of  extensive  document 
discovery  that  complements  the 
document-intensive  nature  of  their 
proceedings. 

(4)  One  commenter  suggested  that  the 
definition  of  “Decisional  employee”  in 
proposed  rule  283.3(e)  be  expanded  to 
preclude  from  service  in  a  decisional 
capacity  any  employee  of  the  Agencies 
who  had  served  within  the  previous 
twelve  months  on  the  enforcement  staff 
of  any  of  the  Agencies.  The  commenter 
suggested  that  this  expansion  would 
protect  against  bias  and  conflicts  of 
interest. 

This  suggested  amendment  is  not 
adopted  because  the  definition  in 
S  263.3(c)  incorporates  the  formulation 
of  the  APA.  The  APA  forbids  an 
employee  from  acting  in  a  decisional 
capacity  where  the  employee  has  acted 
in  an  investigative  or  prosecutorial 
function  in  that  same  case  or  in  a 
factually  related  case.  5  U.S.C.  5.54(d) 
Accordingly,  Congress  has  already 
drawn  the  line  defining  conflicts  of 
interest  in  this  context,  and  the 
Agencies  find  no  basis  for  altering.that 
determination. 

(5)  A  recommendation  was  made  that 
§  263.18(b)  should  be  modified  to  require 
that  an  A^ncy  set  forth  in  a  notice  not 
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only  those  facts  showing  that  the 
Agency  is  entitled  to  relief  of  some  kind 
but  also  those  facts  required  for  the 
particular  relief  requested. 

The  Agencies  disagree,  Hnding  that 
§  263.18(b)  meets  the  standards  for 
notice  pleading  set  forth  in  Rule  8  of  the 
Federal  Rules  of  Civil  Procedure.  The 
Agencies  have  determined  that  these 
requirements  are  sufficiently  particular 
to  provide  notice  for  pleading  in 
administrative  proceedings.  See  First 
National  Monetary  Corporation  v. 
Weinberger,  819  F.2d  1334, 1339  {6th  Cir. 
1987):  Boise  Cascade  Corporation  v. 
Federal  Trade  Commission,  498  F.  Supp. 
772,  780  (DDel.  1980). 

(6)  One  commenter  suggested  that  the 
proposed  Rule  regarding  severance  of 
proceedings  is  unduly  stringent  in  light 
of  the  severity  of  sanctions  at  stake  in 
some  of  the  proceedings  governed  by  the 
Rules.  The  commenter  argued  that  any 
inconsistency  or  conflict  in  the  positions 
of  respondents  warrants  severance 
without  the  necessity  of  weighing  any 
countervailing  interests.  The  commenter 
further  argued  that  concerns  regarding 
administrative  economy  are  not  entitled 
to  wei^t  in  light  of  the  small  number  of 
cases  that  have  been  adjudicated  by  the 
Agencies  in  the  past 

This  suggestion  is  not  adopted.  A 
similar  weighing  test  for  severance  is 
applied  by  federal  courts  in  criminal 
cases,  see,  e.g..  United  States  v.  Walton, 
552  F2d  1354, 1362  (10th  Cir.),  cerL 
denied,  431  U.S.  959  (1977), 
demonstrating  that  the  weighing  test 
appropriately  may  be  applied  in  cases 
involving  substantial  sanctions  and 
penalties.  In  addition,  the  general 
interest  in  economy  and  efficiency  in 
resolving  an  administrative  adju(bcation 
exists  independently  of  the  Agencies' 
oveiuU  caseload  burden  at  any 
particular  time. 

(7)  Uniform  Rule  263.24(c)  provides 
that  privileged  documents  are  not 
discoverable.  One  commenter  objected 
to  the  right  of  Enforcement  Counsel  to 
assert  the  deliberative  process  privilege 
on  the  ground  that,  in  some  cases,  it  is 
subject  to  abuse  by  Enforcement 
Counsel  seeking  to  prevent  disclosure  of 
relevant  and  probative  material.  TTie 
commenter  suggested,  instead,  that  all 
material  for  which  the  deliberative 
process  privilege  is  claimed  should  be 
produced  pursuant  to  a  protective  order 
barring  public  disclosure,  and  that 
Uniform  Rule  263.24  should  provide  for 
in  camera  inspection  of  disputed 
privileged  material  by  Ae 
administrative  law  judge. 

The  Agencies  have  concluded  Aat 
Enforcement  Counsel  should  retain  Ae 
right  to  assert  Ae  deliberative  process 
privilege  at  the  outset.  Ample  means  to 


challenge  an  improper  assertion  of 
privilege  are  available  to  respondents 
without  modifying  Uniform  Rule  263.24. 
Uniform  Rule  263.25(e)  provides  Aat  all 
documents  withheld  from  production  on 
grounds  of  privilege  must  be  reasonably 
identified  and  must  be  accompanied  by 
a  statement  of  Ae  basis  for  the  assertion 
of  privilege.  In  Ae  event  Aat  a 
respondent  believes  Aat  grounds  exist 
to  challenge  Enforcement  Counsel's 
assertion  of  Ae  deliberative  process 
privilege,  Ae  respondent  would  be  able 
to  utilize  Ae  identifying  information  and 
statement  to  challenge  the  assertion  of 
Ae  privilege  before  the  administrative 
law  judge.  In  such  a  case,  an 
administrative  law  judge  would  need  no 
further  specific  au  Aority  by  rule  to 
inquire  as  to  Ae  basis  of  Ae  assertion  of 
privilege  or  to  cx>nduct  an  inspection  of 
the  assertedly  privileged  material  in 
camera,  and  to  Aen  rule  whe  Aer  the 
privilege  can  be  sustained. 

(8)  One  commenter  suggested  Aat  Ae 
determination  to  seal  a  document 
pursuant  to  §  263.33(b)  should  be  subject 
to  review  by  an  administrative  law 
judge  under  an  abuse  of  Ascretion 
standard.  It  was  also  suggested  Aat  a 
respondent  should  be  able  to  request 
that  certam  information  such  as 
confidential  personal  information  be 
filed  under  seal. 

The  Uniform  Rules  accommodate  a 
respondent's  concern  about  personal 
information  by  permitting  a  respondent 
to  file  a  motion  to  seal  a  document 
containing  confidential  personal 
information.  However,  the  statutory 
language  of  12  U.S.C.  1818(u)(6)  vests  Ae 
Agencies  wiA  exclusive  authority  to 
seal  all  or  part  of  a  document  if 
disclosure  would  be  contrary  to  the 
public  mteresL  Thus,  the  Agencies 
disagree  wi  A  Ae  commenter  Aat  Ais 
determination  should  be  subject  to 
review  by  an  administrative  law  judge. 

(9)  One  commenter  suggested  the 
deletion  of  §  263.36(c)(2),  which  provides 
Aat  any  document  prepared  by  a 
Federal  financial  mstiAtions  regulatory 
agency  or  by  a  state  regulatory  agency 
is  admissible  with  or  without  a 
sponsoring  wiAess.  The  commenter 
argued  Aat  Ae  provision  violates 
normal  evidentiary  standards  and  raises 
due  process  concerns. 

The  Agencies  disagree  wiA  the 
commenter.  The  first  sentence  of 
§  263.36(cK2)  cross-references 
S  283.36(a),  which  makes  agency- 
prepared  documents  subject  to  the  same 
evidentiary  standards  as  Aose 
applicable  to  documents  not  prepared 
by  Ae  agency.  Moreover,  Ae  same  types 
of  agency  prepared-documents  tend  to 
be  mtroduced  into  evidence  A  every 
case.  These  documents,  such  as 


examination  reports,  rarely  give  rise  to 
auAentication  issues,  and  Ae  Agencies 
feel  that  requiring  a  sponsoring  wiAess 
for  such  documents  needlessly  lengAens 
proceedings,  consumes  judicial 
resources,  and  impedes  the  hearing 
process. 

(10)  One  commenter  stated  that,  under 
§  263.39(b)(2),  a  party  should  be  able  to 
raise  a  new  legal  argument  in  Ae 
exceptions  filed  to  Ae  administrative 
law  judge's  recommended  decision  and 
that  the  Agency  Head  should  not  be 
precluded  from  considering  such  an 
argument. 

The  Agencies  agree  wiA  Ae 
commenter  Aat  Ae  Agency  Head 
should  have  the  discretion  to  determine 
wheAer  a  new  argument  Aat  is  raised 
for  Ae  first  time  A  Ae  exceptions 
should  be  considered,  even  if  Ae  party 
had  a  prior  opportunity  to  make  the 
argument  For  example,  Ae  Agency 
Head  should  have  Ae  Ascretion  to 
consider  wheAer  a  new  argument  has 
important  legal  and  policy  implications 
which  warrant  its  consideration. 
Accordingly,  Ae  language  of 
§  263.39(b)(2)  is  amended  to  read  Aat 
“No  exception  need  be  considered  *  *  * 

''  (emphasis  added). 

The  Agencies  do  not  agree  wiA  the 
commenter  that  the  Agency  Head 
should,  in  effect,  be  required  to  consider 
new  arguments  raised  for  Ae  first  time 
in  the  exceptions.  Such  a  provision 
could  encourage  careless  or  deceptive 
pleading.  Generally,  a  party  should  be 
permitted  to  submit  a  new  argument 
only  if  Aere  was  no  previous 
opportunity  to  present  Ae  argument, 
e.g.,  a  relevant  court  decision  has  been 
issued  A  the  interim  since  the  filing  of 
the  recommended  decision. 

(11)  Ano  Aer  suggestion  by  a 
commenter  recommended  wider 
publication  of  enforcement  orders  and 
actions.  This  is  an  area  recently 
addressed  by  Congress  A  amendments 
to  12  U.S.C.  1818(u),  which  required  Ae 
Agencies  to  publish  all  final  orders  and 
other  documents  subject  to  enforcement 
action.  See  Ae  “Comprehensive  Thrift 
and  Bank  Fraud  Prosecution  and 
Taxpayer  Recovery  Act  of  1990”,  Title 
XXV  of  Ae  Crime  Control  Act  of  1990, 
Public  Law  No.  101-647, 104  Stat.  4789. 
Each  of  Ae  Agencies  has  implemented 
procedures  to  give  effect  to  this 
sAtutory  directive  and  enforcement 
decisions  may  be  found  by  consulting 
Ae  public  Afonnation  office,  reading 
room,  or  library  of  each  Agency.  A 
adAtion,  each  Agen:y  frequently  issues 
press  releases  concerning  recent  cases 
and  decisions. 
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Board  Local  Rules 

(1)  One  commenter  criticized  the 
language  of  proposed  S  263.85(b)(4),  a 
republication  of  an  existing  Board  rule, 
suggesting  that  it  represented  an  attempt 
by  the  Board  to  make  informal 
enforcement  actions,  such  as 
memoranda  of  understanding,  legally 
enforceable  through  the  capital  directive 
process.  The  commenter  misunderstood 
the  import  of  this  provision,  which 
provides  that  the  Board  may  enforce 
capital  directives  or  capital  plans 
designed  to  achieve  the  levels  of  capital 
required  in  the  directive  where  the  level 
is  higher  than  the  applicable  regulatory 
minimum.  The  Board’s  regulations 
provide  in  §  263.84  that  the  higher 
capital  levels  contained  in  a 
memorandum  of  understanding  may  not 
be  enforced  unless  the  Board  first  issues 
a  capital  directive  that  sets  forth  such  a 
level.  The  commenter’s  assertion  that 
the  Board  is  attempting  to  subvert  the 
requirements  of  12  U.S.C.  1818(b)  is 
therefore  incorrect. 

(2)  One  commenter  criticized  the 
Board’s  local  rules  for  discovery 
deposition  procedure  because  they 
require  the  administrative  law  judge  to 
authorize  a  deposition  by  issuing  a 
subpoena,  rather  than  permitting 
depositions  to  be  freely  noticed  by  the 
parties. 

'The  Board  has  retained  its  existing 
procedure  for  depositions  by  requiring 
that  discovery  depositions  be  taken  only 
pursuant  to  a  subpoena  issued  by  the 
administrative  law  judge.  This  process 
reflects  the  Board’s  belief  that  the  nature 
of  the  formal  administrative  proceedings 
conducted  by  the  Board  does  not  require 
wide-ranging  discovery  and  that 
depositions  will  rarely  be  allowed  of 
persons  other  than  identified  hearing 
witnesses.  The  subpoena  process 
permits  the  administrative  law  judge  to 
make  the  determination  at  the  outset 
whether  the  testimony  sought  is 
properly  within  the  scope  allowed  by 
the  Board’s  discovery  rules,  i.e.,  that  of  a 
fact  or  expert  witness  with  relevant 
information.  It  has  been  the  Board’s 
experience  that  respondents 
occasionally  allege  that  presentation  of 
their  case  requires  depositions  of 
persons  without  factual  information  who 
participated  in  the  Board’s  deliberative 
process,  such  as  members  of  the  Board 
or  other  Board  officials  with  supervisory 
responsibility.  This  practice,  which 
represents  attempts  to  inquire  into 
privileged  communications,  also  serves 
to  burden  Board  ofBcials  uhconnected 
with  the  prosecution  of  the  case. 
Accordingly,  the  Board’s  procedure 
permits  the  administrative  law  judge  to 
make  the  initial  determination  as  to 


relevance  and  burden  of  the  proposed 
deposition  before  the  deposition  is 
scheduled. 

D.  Technical  Modifications  to  the 
Uniform  Rules 

In  conjunction  with  the  other 
Agencies,  the  Board  is  amending  the 
Uniform  Rules  proposed  in  the  Joint 
Notice  of  Proposed  Rulemaking  to 
replace  generic  definitional  terms  with 
terms  specifically  applicable  to  the 
Board  and  its  operations.  Thus,  the 
Board  is  replacing  the  terms  “Agency 
Head”  and  “Agency”  with  “Board”  or 
“Board  of  Governors”,  and  is  restricting 
the  “scope”  provisions  of  §  263.01  to 
those  statutes  subject  to  Board 
jurisdiction.  Further  conforming  changes 
have  been  made  to  the  definitions  of 
“Local  Rules”,  “Uniform  Rules”,  and 
“OFIA”.  The  other  Agencies  have  made 
similar  changes.  The  purpose  of  these 
changes  is  to  make  the  Board’s  Uniform 
Rules  easier  to  understand  and  to  use. 
These  changes  do  not  afiect  the 
substance  of  the  Uniform  Rules. 

E.  Immediate  Elective  Date 

'The  Board  is  adopting  this  regulation 
effective  upon  publication  in  the  Federal 
Register,  without  the  usual  30-day  delay 
of  effectiveness  provided  for  in  the  APA, 
5  U.S.C.  553.  While  the  APA  requires 
publication  of  certain  regulations  not 
less  than  30  days  before  its  effective 
date,  the  delayed  effective  date 
requirement  may  be  waived  for  “good 
cause.” 

Good  cause  for  the  waiver  of  the  30- 
day  requirement  may  be  found  if  the 
delayed  effective  date  is  “impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.”  5  U.S.C.  553(b)(B).  See  Central 
Lincain  Peoples’  Utility  Dist  v.  Johnson, 
735  F.2d  1101  (9th  Cir.  1984).  The 
necessity  for  complieince  with  a 
statutorily  prescribed  time  limit  can  also 
contribute  to  a  finding  of  good  cause. 

See  Philadelphia  Citizens  in  Action  v. 
Schweiker,  669  F.2d  877,  888  (3rd  Cir. 
1982).  In  the  present  case,  the 
implementation  of  a  delayed  effective 
date  would  impair  the  ability  of  the 
Agencies  to  comply  with  the  statutory 
mandate  in  section  916  of  FIRREA  and 
would  be  contrary  to  the  public  interest. 

Section  916  of  FIRREA  contains  a  dual 
mandate  from  Congress  to  the  Agencies 
to  (1)  establish  their  own  pool  of 
administrative  law  judges  and  (2)  to 
develop  Uniform  Rules  and  procedures 
for  administrative  hearings  “(bjefore  the 
close  of  the  24-month  period  beginning 
on  the  date  of  the  enactment  of  this  Act 
[August  9, 1989].”  The  immediate 
effectiveness  of  these  Uniform  Rules  is 
concurrent  with  the  beginning  of  OFIA 


operations,  thereby  providing  a  clear 
demarcation  between  the  new  system 
and  the  old.  If  the  effective  date  of  the 
Rules  were  delayed,  OFIA  would  be 
forced  to  begin  its  operations  under  the 
diverse  existing  regulations  before 
switching  to  the  new  Uniform  Rules.  The 
result  would  be  uncertainty,  confusion, 
and  a  lack  of  uniformity  in  adjudication 
directly  contrary  to  the  purpose  of 
section  916.  Furthermore,  there  is  no 
apparent  necessity  for  delay  in  the 
effective  date  of  the  regulations. 
Accordingly,  because  delay  in  the 
effective  date  of  the  regulations  would 
be  impracticable,  unnecessary,  and 
contrary  to  the  public  interest,  the  Board 
finds  that  good  cause  exists  to  make  the 
Uniform  Rules  effective  upon 
publication  in  the  Federal  Register. 

F.  Applicability  of  Revised  Rules  to 
Enforcement  Proceedings 

Part  263,  as  revised  by  this  final  rule, 
applies  to  any  proceeding  that  is 
commenced  by  the  issuance  of  a  notice 
on  or  after  August  9. 1991.  'The  former 
version  of  part  263  applies  to  any 
proceeding  commenced  prior  to  August 
9, 1991  unless,  with  the  consent  of  the 
administrative  law  judge  or  the  Board, 
the  parties  agree  to  have  the  proceeding 
governed  by  revised  part  263. 

G.  Regulatory  Flexibility  Act  Statement 

The  Board  certifies  pursuant  to 
section  605(b]  of  the  Regulatory 
Flexibility  Act,  that  this  final  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

This  rule  implements  section  916  of 
FIRREA,  which  requires  the  Federal 
banking  agencies  and  the  NCUA  to 
develop  a  set  of  uniform  rules  and 
procedures  for  administrative  hearings. 
The  purpose  of  this  revised  regulation  is 
to  secure  a  just  and  orderly 
determination  of  administrative 
proceedings.  Because  the  Board  already 
has  in  place  rules  of  practice  and 
procedure,  this  rule  should  not  result  in 
an  additional  burden  for  regulated 
institutions.  Furthermore,  the  rule 
imposes  only  minor  burdens  on  all 
institutions,  regardless  of  size  and 
should  not,  therefore,  cause  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects 
12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking,  Federal 
Reserve  System.  Holding  companies. 
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Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  262 

Administrative  practice  and 
procedure.  Federal  Reserve  System. 

12  CFR  Part  263 

Administrative  practice  and 
procedure.  Banks,  banking.  Equal  access 
to  justice.  Federal  Reserve  System. 
Hearing  and  appeal  procedures. 
Penalties. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  parts  225,  262,  and  263  of 
chapter  II  of  title  12  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

PART  225--BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority;  12  US.C  1817(j)(13),  1818, 1831  i. 
1843(c)(8|,  1644(b),  1972{1).  3106.  3108.  3907, 
3909.  3310.  and  3331-3351. 

§225.6  (Amended] 

2. 12  CFR  22S.6(a)  is  amended  by 
removing  the  two  references  to  “subpart 
B"  from  the  second  sentence  of  that 
paragraph,  and  inserting  in  their  place 
“subpart  C". 

PART  262— RULES  OF  PROCEDURE 

3.  The  authority  citation  for  part  262 
continues  to  read  as  follows; 

Authority;  S  US.C.  552 

§  262.3  (Amended] 

4. 12  CFR  262.d(i)(2)  is  amended  by 
removing  the  last  sentence  of  that 
paragraph  and  by  adding  the  sentence 
“Any  such  formal  hearing  is  conducted 
by  an  administrative  law  judge  in 
accordance  with  subparts  A  and  B  of  the 
Board's  Rules  of  F>ractice  For  Hearings 
(part  262  of  this  chapter).”  as  the  new 
last  sentence  of  that  paragraph. 

5.  Part  263  is  revised  to  read  as 
follows 

PART  263— RULES  OF  PRACTICE  FOR 
HEARINGS 

Subpart  A— Uniform  Rules  of  Practice  and 
Procedure 

263.1  Scope. 

263.2  Rules  of  construction. 

263.3  Definitions. 

263.4  Authority  of  the  Board. 

263.5  Authority  of  the  administrative  law 
judge. 


Sec. 

263.6  Appearance  and  practice  in 
adjudicatory  proceedings. 

263.7  Good  faith  certification. 

283.8  Conflicts  of  interest 

263.9  Ex  parte  communications. 

263.10  Filing  of  papers. 

263.11  Service  of  papers. 

263.12  Construction  of  time  limits. 

263.13  Change  of  time  limits. 

263.14  Witness  fees  and  expenses. 

263.15  Opportunity  for  informal  settlement. 

263.16  The  Board's  right  to  conduct 
examination. 

263.17  Collateral  attacks  on  adjudicatory 
proceeding. 

263.18  Commencement  of  proceeding  and 
contents  of  notice. 

263.19  Answer. 

263.20  Amended  pleadings. 

263.21  Failure  to  appear. 

263.22  Consolidation  and  severance  of 
actions. 

263.23  Motions. 

263.24  Scope  of  document  discovery. 

263.25  Request  for  document  discovery  from 
parties. 

263.26  Document  subpoenas  to  nonpartics. 

263.27  Deposition  of  witness  unavailable  for 
hearing. 

263.28  Interlocutory  review. 

263.29  Summary  disposition. 

263.30  Partial  sununary  disposition. 

263.31  Sdieduling  and  prehearing 
conferences. 

263.32  Prehearing  submissions. 

263.33  Public  hearings. 

263.34  Hearing  subpoenas. 

263.35  Conduct  of  hearings. 

263.36  Evidence. 

263.37  Proposed  findings  and  conclusions. 

263.38  Recommended  decision  and  filing  of 
record. 

263.39  Exceptions  to  recommended 
decision. 

263.40  Review  by  the  Board. 

263.41  Stays  pending  judicial  review. 

Subpart  B — Board  Local  Rules 
Supplementing  the  Uniform  Rules 

263.50  Purpose  and  scope. 

263.51  Definitions. 

263.52  Address  for  filing. 

263.53  Discovery  depositions. 

263.54  Delegation  to  the  O^ice  of  Financial 
Institution  Adjudication. 

263.55  Board  as  Presiding  Officer 

263.56  Initial  Licensing  Proceedings 

Subpart  C — Rules  and  Procedures  for 
Assessment  and  Collection  of  Civil  Money 
Penalties 

263.60  Scope. 

283.61  Opportunity  for  informal  proceeding. 

263.62  Relevant  considerations  for 
assessment  of  civil  penalty. 

263.63  Assessment  ordier. 

263.64  Payment  of  dvil  penalty. 

Subpart  D — Rulaa  and  Procedures 
Applicabla  to  Suspension  or  Removal  of  an 
Institution-Affiliated  Party  Where  a  Felony 
is  Charged  or  Proven 

263.70  Purpose  and  scope. 

263.71  Notice  of  order  of  suspension, 
^removal  or  prohibition. 


263.72  Request  for  informal  hearing. 

263.73  Order  for  informal  hearing. 

263.74  Decision  of  the  Board. 

Subpart  E— Procedures  for  Issuance  and 
Enforcement  of  Directives  to  Maintain 
Adequate  Capital 

263.80  Purpose  and  scope. 

263.81  Definitions. 

263.82  Establishment  of  minimum  capital 
levels. 

263.83  Issuance  of  capital  directives. 

263.84  Enforcement  of  directive. 

263.85  Establishment  of  increased  capital 
level  for  specific  institutions. 

Subpart  F — Practice  Before  the  Board 

263.90  Scope. 

263.91  Censure,  suspension  or  debarment. 

263.92  Definitions. 

263.93  Eligibility  to  practice. 

263.94  Conduct  warranting  sanctions. 

263.95  Initiation  of  disciplinary  proceeding. 

263.96  Conferences. 

263.97  Proceedings  under  this  subpart 

263.98  Effect  of  suspension,  debarment  or 
censure. 

263.99  Petition  for  reinstatement. 

Subpart  G — Rules  Regarding  Claims  Under 
the  Equal  Access  to  Justice  Act 

263.100  Authority  and  scope. 

263.101  Standards  for  awards. 

263.102  Prevailing  party. 

263.103  Eligibility  of  applicants. 

263.104  Application  for  awards. 

263.105  Statement  of  net  worth. 

263.106  Measure  of  awards. 

263.107  Statement  of  fees  and  expenses. 
263.106  Responses  to  application. 

263.109  Further  proceedings. 

263.110  Recommended  decision. 

263.111  Action  by  the  Board. 

AutfacHity:  5  U.S.a  504;  12  U.S.C.  24a  324. 

504.  505, 1817(j).  18ia  1828(c).  1847(b). 

1847(d).  1884(b).  1972(2)(F).  3108,  3907, 3909; 

15  U.S.C.  21.  7a  0-4.  780-5,  and  78u-2. 

Subpart  A— Uniform  Rules  of  Practice 
and  Procedure 

§  263.1  Scope. 

Tliis  subpart  prescribes  Uniforin  Rules 
of  practice  and  procedure  applicable  to 
adjudicatory  proceedings  required  to  be 
conducted  on  tlie  record  after 
opportunity  for  hearing  under  tlie 
following  statutory  provisions: 

(a)  Cease-and-desist  proceedings 
under  section  8(b)  of  the  Federal  Deposit 
Insurance  Act  (“n)IA”)  (12  U.S.C. 
1818(b)): 

(b)  Removal  and  prohibition 
proceedings  under  section  8(e)  of  the 
FDIA  (12  U.S.C.  1818(e)): 

(c)  Change-in-control  proceedings 
under  section  7(j)(4)  of  the  FDIA  (12 
U.S.C.  1817(j)(4))  to  determine  whether 
the  Board  of  Governors  of  the  Federal 
Reserve  System  ("Board”)  should  issue 
an  order  to  approve  or  disapprove  a 
person’s  proposed  acquisition  of  a  state 
member  bemk  or  bank  holding  company: 


Federal  Register  /  Vol.  56.  No.  154  /  Friday.  August  9,  1991  /  Rules  and  Regulations 


(d)  Proceedings  under  section 
15C(c)(2)  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act")  (15  U.S.C  78o- 
5],  to  impose  sanctions  upon  any 
government  securities  broker  or  dealer 
or  upon  any  person  associated  or 
seeking  to  become  associated  with  a 
government  securities  broker  or  dealer 
for  which  the  Board  is  the  appropriate 
agency: 

(e)  Assessment  of  civil  money 
penalties  by  the  Board  against 
institutions,  institution-affiliated  parties, 
and  certain  other  persons  for  which  the 
Board  is  the  appropriate  agency  fw  any 
violation  of: 

(1)  Any  provision  of  the  Bank  Holding 
Company  Act  of  1956,  as  amended 
("BHC  Act"),  or  any  order  or  regulation 
issued  thereunder,  pursuant  to  12  U.S.C. 
1847(b)  and  (d); 

(2)  Sections  19,  22,  23A  and  23B  of  the 
Federal  Reserve  Act  (“FRA”),  or  any 
regulation  or  order  issued  thereunder 
and  certain  unsafe  or  unsound  practices 
or  breaches  of  fiduciary  duty,  pursuant 
to  12  U.S.C  504  and  505; 

(3)  Section  9  of  the  FRA  pursuant  to  12 
U.S.C.  324; 

(4)  Section  106(b)  of  the  Bank  Holding 
Company  Act  Amendments  of  1970  and 
certain  unsafe  or  unsound  practices  or 
breaches  of  fiduciary  duty,  pursuant  to 
12  U.S.C.  1972(2)(F); 

(5)  Any  provision  of  the  Change  in 
Bank  Control  Act  of  1978,  as  amended, 
or  any  regulation  or  order  issued 
thereunder  and  certain  unsafe  or 
unsound  practices  or  breaches  of 
fiduciary  duty,  pursuant  to  12  U.S.C 
1817(j)(18); 

(6)  Any  provision  of  the  International 
Lending  Supervision  Act  of  1983 
(“ILSA”)  or  any  rule,  regulation  or  order 
issued  thereunder,  pursuant  to  12  U.S.C. 
3909; 

(7)  Any  provision  of  the  International 
Banking  Act  of  1978  (“IBA”)  or  any  rule, 
regulation  or  order  issued  thereunder, 
pursuant  to  12  U.S.C.  3108; 

(8)  Certain  provisions  of  the  Exchange 
Act,  pinsuant  to  section  21B  of  the 
Exchange  Act  (15  U.S.C.  78u-2); 

(9)  Section  1120  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (12  U.S.C. 

3349),  or  any  order  or  regulation  issued 
thereunder;  and 

(10)  The  terms  of  any  final  or 
temporary  order  issued  under  section  8 
of  the  FDIA  or  of  any  written  agreement 
executed  by  the  BoainL  the  terms  of  any 
condition  imposed  in  writing  by  the 
Board  in  connection  with  the  grant  of  an 
application  or  request,  and  certain 
unsafe  or  unsound  practices  or  breadies 
of  fiduciary  duty  or  law  or  regulation 
pursuant  to  12  U.S.C.  1818(i)(2); 
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(f)  This  subpart  also  applies  to  all 
other  adjudications  requi^  by  statute 
to  be  determined  on  the  record  after 
opportunity  for  an  agency  hearing, 
unless  otherwise  specifically  provided 
in  subparts  B  through  G  of  this  part. 

$263.2  Rules  of  construction. 

For  purposes  of  this  subpart: 

(a)  Any  term  in  the  singular  includes 
the  plural,  and  the  plural  includes  the 
singular,  if  such  use  would  be 
appropriate; 

(b)  Any  use  of  a  masculine,  feminine, 
or  neuter  gender  encompasses  all  three, 
if  such  use  would  be  appropriate; 

(c)  The  term  counsel  includes  a  non- 
attorney  representative;  and 

(d)  Unless  the  context  requires 
otherwise,  a  party’s  counsel  of  record,  if 
any,  may,  on  behalf  of  that  party,  take 
any  action  required  to  be  taken  by  the 
party. 

$  263.3  Definitions. 

For  purposes  of  this  subpart,  unless 
explicitly  stated  to  the  contrary: 

(a)  Administrative  law  judge  means 
one  who  presides  at  an  administrative 
hearing  under  authority  set  forth  at  5 
U.S.C.  556. 

(b)  Adjudicatory  proceeding  means  a 
proceeding  conducted  pursuant  to  these 
rules  and  leading  to  the  formulation  of  a 
final  order  other  than  a  regulation. 

(c)  Decisional  employee  means  any 
member  of  the  Boaiii’s  or  administrative 
law  judge’s  staff  who  has  not  engaged  in 
an  investigative  or  prosecutorial  role  in 
a  proceeding  and  who  may  assist  the 
Agency  or  the  administrative  law  judge, 
respectively,  in  preparing  orders, 
recommended  decisions,  decisions,  and 
other  documents  under  the  Uniform 
Rules. 

(d)  Enforcement  Counsel  means  any 
individual  who  files  a  notice  of 
appearance  as  counsel  on  behalf  of  the 
Board  in  an  adjudicatory  proceeding. 

(e)  Final  order  means  an  order  issued 
by  the  Board  with  or  without  the 
consent  of  the  affected  institution  or  the 
institution-affiliated  party,  that  has 
become  final,  without  regard  to  the 
pendency  of  any  petition  for 
reconsideration  or  review. 

(f)  Institution  includes:  (1)  Any  bank 
as  that  term  is  defined  in  section  3(a)  of 
the  FDIA  (12  U.S.C.  1813(a)); 

(2)  Any  bank  holding  company  or  any 
subsidiary  (other  than  a  bank)  of  a  bank 
holding  company  as  those  terms  are 
defined  in  the  BHC  Act  (12  U.S.C  1841 
et  seq.)\ 

(3)  Any  organization  operating  under 
section  25  of  the  FRA  (12  U.S.C.  601  et 
seq.y, 

(4)  Any  foreign  bank  or  company  to 
which  section  8  of  the  IBA  (12  U.S.C. 


3106),  applies  or  any  subsidiary  (other 
than  a  bank)  thereof;  and 

(5)  Any  Federal  agency  as  that  term  is 
defined  in  section  1(b)  of  the  IBA  (12 
U.S.C.  3101(5)). 

(g)  Institution-affiliated  party  means 
any  institution-affiliated  party  as  that 
term  is  defined  in  section  3(u)  of  the 
FDIA  (12  U.S.C.  1813(u)). 

(h)  Local  Rules  means  those  rules 
promulgated  by  the  Board  in  this  part 
other  than  subpart  A. 

(i)  OFIA  means  the  Office  of  Financial 
Institution  Adjudication,  the  executive 
body  charged  with  overseeing  the 
administration  of  administrative 
enforcement  proceedings  for  the  Board, 
the  Office  of  Comptroller  of  the 
Currency  (the  “OCC”),  the  Federal 
Deposit  Insurance  Corporation  (the 
’’FDIC’’),  the  Office  of  Thrift  Supervision 
(the  ’’O'TS”),  and  the  National  Credit 
Union  Administration  (the  "NCUA"). 

(j)  Party  means  the  Board  and  any 
person  named  as  a  party  in  any  notice. 

(k)  Person  means  an  individual  sole 
proprietor,  partnership,  corporation, 
unincorporated  association,  trust,  joint 
venture,  pool,  syndicate,  agency  or  other 
entity  or  organization,  including  an 
institution  as  defined  in  paragraph  (f)  of 
this  section. 

(l)  Respondent  means  any  party  other 
than  the  Board. 

(m)  Uniform  Rules  means  those  rules 
in  subpart  A  of  this  part  that  are 
common  to  the  Board,  the  OCC,  the 
FDIC,  the  OTS  and  the  NCUA. 

(n)  Violation  includes  any  action 
(alone  or  with  another  or  odiers)  for  or 
toward  causing,  bringing  about, 
participating  in,  counseling,  or  aiding  or 
abetting  a  violation. 

$  263.4  Auttwrlty  of  tha  Board. 

The  Board  may,  at  any  time  during  the 
pendency  of  a  proceeding,  perform, 
direct  the  performance  of,  or  waive 
performance  of,  any  act  which  could  be 
done  or  ordered  by  the  administrative 
law  judge. 

$  263.5  Authority  of  tho  adminiatratlvo  law 
Judge. 

(a)  General  rule.  All  proceedings 
governed  by  this  part  shall  be  conducted 
in  accordance  with  the  provisions  of 
chapter  5  of  title  5  of  the  United  States 
Code.  The  administrative  law  judge 
shall  have  all  powers  necessary  to 
conduct  a  proceeding  in  a  fair  and 
impartial  manner  and  to  avoid 
unnecessary  delay. 

(b)  Powers.  The  administrative  law 
judge  shall  have  all  powers  necessary  to 
conduct  the  proceeding  in  accordance 
with  paragraph  (a)  of  this  section, 
including  the  following  powers: 
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(1)  To  administer  oaths  and 
affirmations; 

(2)  To  issue  subpoenas,  subpoenas 
duces  tecum,  and  protective  orders,  as 
authorized  by  this  part  and  to  quash  or 
modify  any  such  subpoenas  and  orders; 

(3)  To  receive  relevant  evidence  and 
to  rule  upon  the  admission  of  evidence 
and  offers  of  proof, 

(4)  To  take  or  cause  depositions  to  be 
taken  as  authorized  by  this  subpart 

(5)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  counsel; 

(6)  To  hold  scheduling  and/or  pre- 
hearing  conferences  as  set  forth  in  § 
263.31; 

(7)  To  consider  and  rule  upon  all 
procedural  and  other  motions 
appropriate  in  an  adjudicatory 
pniceeding,  provided  that  only  the 
Board  shall  have  the  power  to  grant  any 
motion  to  dismiss  the  proceeding  or  to 
decide  any  other  motion  that  results  in  a 
final  determination  of  the  merits  of  the 
proceeding; 

(8)  To  prepare  and  present  to  the 
Boa^  a  recommended  decision  as 
provided  herein; 

(9)  To  recuse  himself  or  herself  by 
motion  made  by  a  party  or  on  his  or  her 
own  motion; 

(10)  To  establish  time,  place  and 
manner  limitations  on  the  attendance  of 
the  public  and  the  media  for  any  public 
hearing;  and 

(11)  To  do  all  other  things  necessary 
and  appropriate  to  discharge  the  duties 
of  a  presiding  officer. 

9  263.6  Appearance  and  practice  In 
adjudicatory  proceedings. 

(a)  Appearance  before  the  Board  or 
an  administrative  law  judge. — (1)  By 
attorneys.  Any  member  in  good  standing 
of  the  bar  of  the  highest  court  of  any 
state,  commonwealth,  possession, 
territory  of  the  United  States,  or  the 
District  of  Columbia  may  represent 
others  before  the  Board  if  such  attorney 
is  not  currently  suspended  or  debarred 
from  practice  before  the  Board. 

(2)  By  non-attomeys.  An  individual 
may  appear  on  his  or  her  own  behalf;  a 
member  of  a  partnership  may  represent 
the  partnership;  a  duty  authorized 
officer,  director,  or  employee  of  any 
government  unit,  agency,  institution, 
corporation  or  authority  may  represent 
that  unit,  agency,  institution,  corporation 
or  authority  if  such  officer,  director,  or 
employee  is  not  currently  suspended  or 
debarred  from  practice  before  the  Board. 

(3)  Notice  of  appearance.  Any 
individual  acting  as  counsel  on  behalf  of 
a  party,  including  the  Board,  shall  fde  a 
notice  of  appearance  with  OFIA  at  or 
before  the  time  that  individual  submits 
papers  or  otherwise  appears  on  behalf 


of  a  party  in  the  adjudicatory 
proceeding.  Such  notice  of  appearance 
shall  include  a  written  declaration  that 
the  individual  Is  currently  qualified  as 
provided  in  paragraph  (a)(1)  or  (a)(2)  of 
this  section  and  is  authorize  to 
represent  the  particular  party.  By  filing  a 
notice  of  appearance  on  behalf  of  a 
party  in  an  adjudicatory  proceeding,  the 
counsel  thereby  agrees,  and  represents  ^ 
that  he  or  she  is  authorized,  to  accept 
service  on  behalf  of  the  represented 
party. 

(b)  Sanctions.  Dilatory,  obstructionist 
egregious,  contemptuous  or 
contumacious  conduct  at  any  phase  of 
any  adjudicatory  proceeding  may  be 
grounds  for  exclusion  or  suspension  of 
counsel  from  the  proceeding. 

§  263.7  Good  faith  certification. 

(a)  General  requirement.  Every  filing 
or  submission  of  record  following  the 
issuance  of  a  notice  shall  be  signed  by 
at  least  one  counsel  of  record  in  his  or 
her  individual  name  and  shall  state  that 
counsel's  address  and  telephone 
number.  A  party  who  acts  as  his  or  her 
own  counsel  shall  sign  his  or  her 
individual  name  and  state  his  or  her 
address  and  telephone  number  on  every 
filing  or  submission  of  record. 

(b)  Effect  of  signature.  (1)  The 
signature  of  counsel  or  a  party  shall 
constitute  a  certification  that:  the 
counsel  or  party  has  read  the  filing  or 
submission  of  record;  to  the  best  of  his 
or  her  knowledge,  information,  and 
belief  formed  after  reasonable  inquiry, 
the  filing  or  submission  of  record  is  well- 
grounded  in  fact  and  is  warranted  by 
existing  law  or  a  good  faith  argiunent  for 
the  extension,  modification,  or  reversal 
of  existing  law;  and  the  filing  or 
submission  of  record  is  not  made  for  any 
improper  purpose,  such  as  to  harass  or 
to  cause  unnecessary  delay  or  needless 
increase  in  the  cost  of  litigation. 

(2)  If  a  filing  or  submission  of  record  is 
not  signed,  the  administrative  law  judge 
shall  strike  the  filing  or  submission  of 
record,  unless  it  is  signed  promptly  after 
the  omission  is  called  to  the  attention  of 
the  pleader  or  movant. 

(c)  Effect  of  making  oral  motion  or 
argument  The  act  of  making  any  oral 
motion  or  oral  argument  by  any  counsel 
or  party  constitutes  a  certification  that 
to  the  best  of  his  or  her  knowledge, 
information,  and  belief  formed  after 
reasonable  inquiry,  his  or  her  statement 
is  well-grounded  in  fact  and  is 
warranted  by  existing  law  or  a  good 
faith  argument  for  the  extension, 
modiHcation,  or  reversal  of  existing  law, 
and  is  not  made  for  any  improper 
purpose,  such  as  to  harass  or  to  cause 
unnecessary  delay  or  needless  increase 
in  the  cost  of  litigation. 


9  263.8  Conflicts  of  Interest 

(a)  Conflict  of  interest  in 
representation.  No  person  shall  appear 
as  counsel  for  another  person  in  an 
adjudicatory  proceeding  if  it  reasonably 
appears  that  such  representation  may  be 
materially  limited  by  that  counsel's 
responsibilities  to  a  third  person  or  by 
the  counsel's  own  interests.  The 
administrative  law  judge  may  take 
corrective  measures  at  any  stage  of  a 
proceeding  to  ctu«  a  conflict  of  interest 
in  representation,  including  the  issuance 
of  an  order  limiting  the  scope  of 
representation  or  disqualifying  an 
individual  from  appearing  in  a 
representative  capacity  for  the  duration 
of  the  proceeding. 

(b)  Certification  and  waiver.  If  any 
person  appearing  as  counsel  represents 
two  or  more  parties  to  an  adjudicatory 
proceeding  or  a  party  and  an  institution 
to  which  notice  of  the  proceeding  must 
be  given,  counsel  must  certify  in  writing 
at  the  time  of  filing  the  notice  of 
appearance  required  by  9  263.6(a): 

(1)  That  the  counsel  has  personally 
and  fully  discussed  the  possibility  of 
conflicts  of  interest  with  each  such  party 
or  institution; 

(2)  That  each  such  party  or  institution 
has  advised  its  counsel  that  to  its 
knowledge  there  is  no  existing  or 
anticipated  material  conflict  between  its 
interests  and  the  interests  of  others 
represented  by  the  same  counsel  or  his 
or  her  firm;  and 

(3)  That  each  such  party  or  institution 
waives  any  right  it  might  otherwise  have 
had  to  assert  any  known  conflicts  of 
interest  or  to  assert  any  non-material 
conflicts  of  interest  during  the  course  of 
the  proceeding. 

9  263.9  Ex  parte  communications. 

(a)  Definition. — (1)  Ex  parte 
communication  means  any  material  oral 
or  written  communication  concerning 
the  merits  of  an  adjudicatory  proceeding 
that  was  neither  on  the  record  nor  on 
reasonable  prior  notice  to  all  parties 
that  takes  place  between: 

(1)  A  party,  his  or  her  counsel,  or 
another  person  interested  in  the 
proceeding;  and 

(ii)  The  administrative  law  judge 
handling  that  proceeding,  a  member  of 
the  Board,  or  a  decisional  employee. 

(2)  Exception.  A  request  for  status  of 
the  proceeding  does  not  constitute  an  ex 
parte  communication. 

(b)  Prohibition  of  ex  parte 
communications.  From  the  time  the 
notice  is  issued  by  the  Board  until  the 
date  that  the  Board  issues  its  final 
decision  pursuant  to  §  263.40(c),  no 
party,  interested  person  or  counsel 
therefor  shall  knowingly  make  or  cause 
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to  be  made  an  ex  parte  communication 
concerning  the  merits  of  the  proceeding 
to  a  member  of  the  Board,  the  ■. 
administrative  law  judge,  or  a  decisional 
employee.  No  mem^r  of  the  Board, 
ad^nistrative  law  judge,  or  decisional  ! 
employee  shall  knowin^y  make  or  , 
cause  to  be  made  to  a  party,  or  any 
interested  person  or  counsel  therefor, 
any  ex  parte  communication  relevant  to 
the  merits  of  a  proceeding. 

(c)  Procedure  upon  occurrence  of  ex 
parte  communication.  If  an  ex  parte 
communication  is  received  by  the 
administrative  law  judge,  a  member  of 
the  Board  or  any  other  person  identified 
in  paragraph  (a)  of  this  section,  that 
person  shall  cause  all  such  written 
communications  (or,  if  the 
communication  is  oral,  a  mcmora’idum 
stating  the  substance  of  the 
communication)  to  be  placed  on  the 
record  of  the  proceeding  and  served  on 
all  parties.  All  other  parties  to  the 
proceeding  shall  have  an  opportimity, 
within  ten  days  of  receipt  of  service  of 
the  ex  parte  communication,  to  file 
responses  thereto  and  to  recommend 
any  sanctions,  in  accordance  with 
paragraph  (d)  of  this  section,  that  they 
believe  to  be  appropriate  under  the 
circumstances. 

(d)  Sanctions.  Any  pculy  or  his  or  her 
counsel  who  makes  a  proUbited  ex 
parte  communication,  or  who 
encourages  or  solicits  another  to  make 
any  such  communication,  may  be 
subject  to  any  appropriate  sanction  or 
sanctions  imposed  by  the  Board  or  the 
administrative  law  judge  including,  but 
not  limited  to.  exclusion  from  tlie 
proceedings  and  an  adverse  ruling  on 
the  issue  which  is  the  subject  of  the 
prohibited  communication. 

S  263.10  FMing  of  papers. 

(a)  FiJing.  Any  papers  required  to  be 
filed,  excluding  documents  produced  in 
response  to  a  discovery  request 
pursuant  to  {§  263.25  and  263.26,  shall 
be  filed  with  OFIA,  except  as  otherwise 
provided. 

(b)  Manner  of  filing.  Unless  otherwise 
specified  by  the  Boa^  or  the 
administrative  law  judge,  filing  may  be 
accomplished  by: 

(1)  Personal  service: 

(2)  Delivering  the  papers  to  a  reliable 
commercial  courier  service,  overnight 
delivery  service,  or  to  the  U.S.  Post 
Ofiice  for  Express  Mail  delivery; 

(3)  Mailing  the  papers  by  first  class, 
registered,  or  certified  mail;  or 

(4)  Transmission  by  electronic  media, 
only  if  expressly  authorized,  and  upon 
any  conditions  specified,  by  the  Board 
or  the  administrative  law  judge.  All 
papers  filed  by  electronic  media  shall 


also  concurrenUy  be  filed  in  accordance 
with  paragraph  (c)  of  this  section. 

(c)  Formal  requirements  as  to  papers 
filed— ^1)  Form.  All  papers  filed  must  set 
forth  the  name,  add^s.  and  telephone 
number  of  the  co\insel  or  party  making 
the  filing  and  must  be  accompanied  by  a 
certification  setting  forth  when  and  how 
service  has  been  made  on  all  other 
parties.  All  papers  filed  must  be  double¬ 
spaced  and  printed  or  typewritten  on  8 
1/2  X 11  inch  paper,  and  must  be  clear 
and  legible. 

(2)  Signature.  All  papers  must  be 
dated  and  signed  as  provided  in  $  263.7. 

(3)  Caption.  All  papers  filed  must 
include  at  the  head  thereof,  or  on  a  title 
page,  the  name  of  the  Board  and  of  the 
filing  party,  the  title  and  docket  number 
of  the  proceeding,  and  the  subject  of  the 
particular  paper. 

(4)  Number  of  copies.  Unless 
otherwise  specified  by  the  Board,  or  the 
administrative  law  judge,  an  original 
and  one  copy  of  all  documents  and 
papers  shall  be  filed,  except  that  only 
one  copy  of  transcripts  of  testimony  and 
exhibits  shall  be  filed. 

§263.11  Service  Of  papers. 

(a)  By  the  parties.  Except  as 
otherwise  provided,  a  party  filing  papers 
shall  serve  a  copy  upon  the  counsel  of 
record  for  all  other  parties  to  the 
proceeding  so  represented,  and  upon 
any  party  not  so  represented. 

(b)  Method  of  service.  Except  as 
provided  in  paragraphs  (c)(2)  and  (d)  of 
this  section,  a  servi^  party  shall  use 
one  or  more  of  the  following  methods  of 
service: 

-  (1)  Personal  se^ce; 

(2)  Delivering  the  papers  to  a  reliable 
commercial  courier  service,  overnight 
delivery  service,  or  to  the  U.S.  Post 
Office  for  Express  Mail  delivery; 

(3)  Mailing  the  papers  by  first  class, 
registered,  or  certified  mail:  or 

(4)  Transmission  by  electronic  media, 
only  if  the  parties  mutually  agree.  Any 
papers  served  by  electronic  media  shall 
also  concurrently  be  served  in 
accordance  with  the  requirements  of  § 
263.10(c). 

(c)  By  the  Board  or  the  administrative 
law  judge.  (1)  All  papers  required  to  be 
served  by  the  Board  or  the 
administrative  law  judge  upon  a  party 
who  has  appeared  in  the  proceeding  in 
accordance  with  §  263.6 ,  shall  be 
served  by  any  means  specified  in 
paragraph  (b)  of  this  section. 

(2)  If  a  party  has  not  appeared  in  the 
proceeding  in  accordance  with  §  263.6, 
the  Board  or  the  administrative  law 
judge  shall  make  service  by  any  of  the 
following  methods: 

(i)  By  personal  service; 


(ii)  By  delivery  to  a  person  of  suitable 
age  and  discretion  at  the  party's 
residence; 

(iii)  By  registered  or  certified  mail 
addressed  to  the  party’s  last  known 
address:  or 

(iv)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

(d)  Subpoenas.  Service  of  a  subpoena 
maybe  made  by  personal  service,  by 
delivery  to  an  agent,  by  delivery  to  a 
person  of  suitable  age  and  discretion  at 
the  subpoenaed  person’s  residence,  by 
registered  or  certified  mail  addressed  to 
the  person’s  last  known  address,  or  in 
such  other  manner  as  is  reasonably 
calculated  to  give  actual  notice. 

(e)  Area  of  service.  Service  in  any 
state,  territory,  possession  of  the  United 
States,  or  the  District  of  Columbia,  on 
any  person  or  company  doing  business 
in  any  state,  territory,  possession  of  the 

-  United  States,  or  the  E^strict  of 
Columbia,  or  on  any  person  as 
otherwise  provided  by  law,  is  effective 
without  regard  to  the  place  where  the 
hearing  is  held,  provided  that  if  service 
is  made  on  a  foreign  bank  in  connection 
with  an  action  or  proceeding  involving 
one  or  more  of  its  branches  or  agencies 
located  in  any  state,  territory, 
possession  of  the  United  States,  or  the 
District  of  Columbia,  service  shall  be 
made  on  at  least  one  branch  or  agency 
so  involved. 

§263.12  Construction  Of  tinw  Bmtts. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  by  this 
subpart,  the  date  of  the  act  or  event 
from  which  the  designated  period  of 
time  begins  to  run  is  not  included.  The 
last  day  so  computed  is  included  unless 
it  is  a  Saturday,  Sunday,  or  Federal 
holiday.  When  the  last  day  is  a 
Saturday,  Sunday,  or  Federal  holiday, 
the  period  runs  until  the  end  of  the  next 
day  that  is  not  a  Saturday,  Simday,  or 
Federal  holiday.  Intermediate 
Saturdays,  Sundays,  and  Federal 
holidays  are  included  in  the 
computation  of  time,  except  that,  when 
the  time  period  within  which  an  act  is  to 
be  performed  is  ten  days  or  less, 
intermediate  Saturdays,  Sundays,  and 
Federal  holidays  are  not  included. 

(b)  When  papers  are  deemed  to  be 
filed  or  served.  (1)  Filing  and  service  are 
deemed  to  be  effective: 

(i)  In  the  case  of  personal  service  or 
same-day  commercial  courier  deJvery, 
upon  actual  service; 

(ii)  In  the  case  of  overnight 
commercial  delivery  service,  U.S. 

Express  Mail  delivery,  or  first  class, 
registered,  or  certified  mail,  upon 
deposit  in  or  delivery  to  an  appropriate 
point  of  collection; 
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(iii)  In  the  case  of  transmission  by 
electronic  media,  as  specified  by  the 
authority  receiving  the  Hling,  in  the  case 
of  niing,  and  as  agreed  among  the 
parties,  in  the  case  of  service. 

(2)  The  effective  filing  and  service 
dates  specified  in  paragraph  (b)(1)  of 
this  section  may  be  modiHed  by  the 
Board  or  administrative  law  judge  in  the 
case  of  filing  or  by  agreement  of  the 
parties  in  the  case  of  service. 

fc)  Calculation  of  time  for  service  and 
filing  of  responsive  papers.  Whenever  a 
time  limit  is  measured  by  a  prescribed 
period  from  the  service  of  any  notice  or 
paper,  the  applicable  time  limits  are 
calculated  as  follows: 

(1)  If  service  is  made  by  first  class, 
registered  or  certifred  mail,  add  three 
days  to  the  prescribed  period; 

(2)  If  service  is  made  by  express  mail 
or  overnight  delivery  service,  add  one 
day  to  the  prescribed  period; 

(3)  If  service  is  made  by  electronic 
media  transmission,  add  one  day  to  the 
prescribed  period,  unless  otherwise 
determined  by  the  Board  or  the 
administrative  law  judge  in  the  case  of 
filing,  or  by  agreement  among  the 
parties  in  the  case  of  service. 

§263.13  Change  of  time  Umits.  ' 

Except  as  otherwise  provided  by  law, 
the  administrative  law  judge  may.  for 
good  cause  shown,  extend  the  time 
limits  prescribed  by  the  Uniform  Rules 
or  by  any  notice  or  order  issued  in  the 
proceedings.  After  the  referral  of  the 
case  to  the  Board  pursuant  to  §  263.38, 
the  Board  may  grant  extensions  of  the 
time  limits  for  good  cause  shown. 
Extensions  may  be  granted  at  the 
motion  of  a  party  after  notice  and 
opportunity  to  respond  is  afrorded  all 
non-moving  parties  or  sua  sponte  by  the 
Board  or  the  administrative  law  judge. 

§  263.14  vmtness  fees  and  expenses. 

Witnesses  subpoenaed  for  testimony 
or  depositions  shall  be  paid  the  same 
fees  for  attendance  and  mileage  as  are 
paid  in  the  United  States  district  courts 
in  proceedings  in  which  the  United 
States  is  a  party,  provided  that,  in  the 
case  of  a  discovery  subpoena  addressed 
to  a  party,  no  witness  fees  or  mileage 
need  be  paid.  Fees  for  witnesses  shall 
be  tendered  in  advance  by  the  party 
requesting  the  subpoena,  except  that 
fees  and  mileage  need  not  be  tendered 
in  advance  where  the  Board  is  the  party 
requesting  the  subpoena.  The  Board 
shall  not  be  required  to  pay  any  fees  to, 
or  expenses  of,  any  witness  not 
subpoenaed  by  the  Board. 


§  263.15  Opportunity  for  informal 
aetUement 

Any  respondent  may,  at  any  time  in 
the  proceeding,  unilaterally  submit  to 
Enforcement  Counsel  written  offers  or 
proposals  for  settlement  of  a  proceeding, 
without  prejudice  to  the  rights  of  any  of 
the  parties.  No  such  offer  or  proposal 
shall  be  made  to  any  Board 
representative  other  than  Enforcement 
Counsel.  Submission  of  a  written 
settlement  offer  does  not  provide  a  basis 
for  adjourning  or  otherwise  delaying  all 
or  any  portion  of  a  proceeding  under 
this  part  No  settlement  offer  or 
proposal,  or  any  subsequent  negotiation 
or  resolution,  is  admissible  as  evidence 
in  any  proceeding. 

§  263.16  The  Board’s  right  to  conduct 
examination. 

Nothing  contained  in  this  subpart 
limits  in  any  manner  the  right  of  the 
Board  or  any  Federal  Reserve  Bank  to 
conduct  any  examination,  inspection,  or 
visitation  of  any  institution  or 
institution-affiliated  party,  or  the  right  of 
the  Agency  to  conduct  or  continue  any 
form  of  investigation  authorized  by  law. 

§  263.17  Collateral  attacks  on  adjudicatory 
proceeding. 

If  an  interlocutory  appeal  or  collateral 
attack  is  brought  in  any  court 
concerning  all  or  any  part  of  an 
adjudicatory  proceeding,  the  challenged 
adjudicatory  proceeding  shall  continue 
without  regard  to  the  pendency  of  that 
court  proceeding.  No  default  or  other 
failure  to  act  as  directed  in  the 
adjudicatory  proceeding  within  the 
times  prescribed  in  this  subpart  shall  be 
excused  based  on  the  pendency  before 
any  court  of  any  interlocutory  appeal  or 
collateral  attack. 

§  263.18  Commancament  of  proceading 
and  contents  of  notica. 

(a)  Commencement  of  proceeding. 

(l)(i)  Except  for  change-in-control 
proceedings  under  section  7(j)(4)  of  the 
FDIA  (12  U.S.C.  I8l7(j)(4)),  a  proceeding 
governed  by  this  subpart  is  commenced 
by  issuance  of  a  notice  by  the  Board. 

‘  (ii)  The  notice  must  be  served  by  the 
Boairi  upon  the  respondent  and  given  to 
any  other  appropriate  financial 
institution  supervisory  authority  where 
required  by  law. 

(iii)  The  notice  must  be  fried  with 
OFIA. 

(2)  Change-in-control  proceedings 
under  section  7(j)(4)  of  the  FDIA  (12 
U.S.C.  1817(j)(4))  commence  with  the 
issuance  of  an  order  by  the  Board. 

(b)  Contents  of  notice.  The  notice 
must  set  forth: 


(1)  The  legal  authority  for  the 
proceeding  and  for  the  Board’s 
jurisdiction  over  the  proceeding; 

(2)  A  statement  of  the  matters  of  fact 
or  law  showing  that  the  Board  is  entitled 
to  relief; 

(3)  A  proposed  order  or  prayer  for  an 
order  granting  the  requested  relief; 

(4)  The  time,  place,  and  nature  of  the 
hearing  as  required  by  law  or  regulation; 

(5)  'The  time  within  which  to  file  an 
answer  as  required  by  law  or  regulation; 

(6)  The  time  within  which  to  request  a 
hearing  as  required  by  law  or  regulation; 
and 

(7)  That  the  answer  and/or  request  for 
a  hearing  shall  be  fried  with  OFIA. 

§  263.19  Answer. 

(a)  When.  Within  20  days  of  service  of 
the  notice,  respondent  shall  frle  an 
answer  as  designated  in  the  notice.  In  a 
civil  money  penalty  proceeding, 
respondent  shall  also  frle  a  request  for  a 
hearing  within  20  days  of  service  of  the 
notice. 

(b)  Content  of  answer.  An  answer 
must  specifically  respond  to  each 
paragraph  or  allegation  of  fact 
contained  in  the  notice  and  must  admit, 
deny,  or  state  that  the  party  lacks 
sufficient  information  to  admit  or  deny 
each  allegation  of  fact  A  statement  of 
lack  of  information  has  the  effbct  of  a 
denial  Denials  must  fairly  meet  the 
substance  of  each  allegation  of  fact 
denied;  general  denials  are  not 
permitted.  When  a  respondent  denies 
part  of  an  allegation,  that  part  must  be 
denied  and  the  remainder  specifically 
admitted.  Any  allegation  of  fact  in  the 
notice  which  is  not  denied  in  the  answer 
must  be  deemed  admitted  for  purposes 
of  the  proceeding.  A  respondent  is  not 
required  to  respond  to  the  portion  of  a 
notice  that  constitutes  the  prayer  for 
relief  or  proposed  order.  The  answer 
must  set  forth  affirmative  defenses,  if 
any.  asserted  by  the  respondent 

(c)  Default — (1)  Effect  of  failure  to 
answer.  Failure  of  a  respondent  to  frle 
an  answer  required  by  this  section 
within  the  time  provided  constitutes  a 
waiver  of  his  or  her  right  to  appear  and 
contest  the  allegations  in  the  notice.  If 
no  timely  answer  is  fried.  Enforcement 
Counsel  may  frle  a  motion  for  entry  of 
an  order  of  default  Upon  a  finding  that 
no  good  cause  has  been  shown  for  the 
failure  to  frle  a  timely  answer,  the 
administrative  law  judge  shall  file  with 
the  Board  a  recommended  decision 
containing  the  frndings  and  the  relief 
sought  in  the  notice.  Any  final  order 
issued  by  the  Board  based  upon  a 
respondent’s  failure  to  answer  is 
deemed  to  be  an  order  issued  upon 
consent 
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(2)  Effect  of  failure  to  request  a 
hearing  in  civil  money  penalty 
proceedings.  If  respondent  fails  to 
request  a  hearing  as  required  by  law 
within  the  time  provided,  the  notice  of 
assessment  constitutes  a  final  and 
luiappealable  order. 

§  263.20  Amended  pleadings. 

(a)  Amendments.  The  notice  or 
answer  may  be  amended  or 
supplemented  at  any  stage  of  the 
proceeding  by  leave  of  the 
administrative  law  judge.  Such  leave 
will  be  h-eely  given.  The  respondent 
shall  answer  an  amended  notice  within 
the  time  remaining  for  the  respondent’s 
answer  to  the  original  notice,  or  within 
ten  days  after  service  of  the  amended 
notice,  whichever  period  is  longer, 
unless  the  Board  or  administrative  law 
judge  orders  otherwise  for  good  cause 
shown. 

(b)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  in  the 
notice  or  answer  are  tried  at  the  hearing 
by  express  or  implied  consent  of  the 
parties,  they  will  be  treated  in  all 
respects  as  if  they  had  been  raised  in 
the  notice  or  answer,  and  no  formal 
amendments  are  required.  If  evidence  is 
objected  to  at  the  hearing  on  the  ground 
that  it  is  not  within  the  issues  raised  by 
the  notice  or  answer,  the  administrative 
law  judge  may  allow  the  notice  or 
answer  to  be  amended.  The 
administrative  law  judge  will  do  so 
freely  when  the  determination  of  the 
merits  of  the  action  is  served  thereby 
and  the  objecting  party  fails  to  satisfy 
the  administrative  law  judge  that  the 
admission  of  such  evidence  would 
unfairly  prejudice  that  party’s  action  or 
defense  upon  the  merits.  The 
administrative  law  judge  may  grant  a 
continuance  to  enable  the  objecting 
party  to  meet  such  evidence. 

§  263.21  Failure  to  appear. 

Failure  of  a  respondent  to  appear  in 
person  at  the  hearing  or  by  a  duly 
authorized  counsel  constitutes  a  waiver 
of  respondent’s  right  to  a  hearing  and  is 
deemed  an  admission  of  the  facts  as 
alleged  and  consent  to  the  relief  sought 
in  the  notice.  Without  further 
proceedings  or  notice  to  the  respondent, 
the  administrative  law  judge  shall  Hie 
with  the  Board  a  recommended  decision 
containing  the  flndings  and  the  relief 
sought  in  the  notice. 

§  263.22  Consolidation  and  severance  of  ' 
actions. 

(a)  Consolidation.  (1)  On  the  motion  of 
any  party,  or  on  the  administrative  law 
judge’s  own  motion,  the  administrative 
law  judge  may  consolidate,  for  some  or 
11  purposes,  any  two  or  more 


proceedings,  if  each  such  proceeding 
involves  or  arises  out  of  the  same 
transaction,  occurrence  dr  series  of 
transactions  or  occurrences,  or  involves 
at  least  one  common  respondemt  or  a 
material  common  question  of  law  or 
fact,  unless  such  consolidation  would 
cause  unreasonable  delay  or  injustice. 

(2)  In  the  event  of  consolidation  under 
paragraph  (a)(1)  of  this  section, 
appropriate  adjustment  to  the 
prehearing  schedule  shall  be  made  to 
avoid  unnecessary  expense, 
inconvenience,  or  delay. 

(b)  Severance.  The  administrative  law 
judge  may,  upon  the  motion  of  any 
party,  sever  the  proceeding  for  separate 
resolution  of  the  matter  as  to  any 
respondent  only  if  the  administrative 
law  judge  finds  that: 

(1)  Undue  prejudice  or  injustice  to  the 
moving  party  would  result  from  not 
severing  the  proceeding;  and 

(2)  Such  undue  prejudice  or  injustice 
would  outweigh  the  interests  of  judicial 
economy  and  expedition  in  the  complete 
and  Hnal  resolution  of  the  proceeding. 

§  263.23  Motions. 

(a)  In  writing.  (1)  Except  as  otherwise 
provided  herein,  an  application  or 
request  for  an  order  or  ruling  must  be 
made  by  written  motion. 

(2)  All  written  motions  must  state 
with  particularity  the  relief  sought  and 
must  be  accompanied  by  a  proposed 
order. 

(3)  No  oral  argument  may  be  held  on 
WTitten  motions  except  as  otherwise 
directed  by  the  administrative  law 
judge.  Written  memoranda,  briefs, 
affidavits  or  other  relevant  material  or 
documents  may  be  filed  in  support  of  or 
in  opposition  to  a  motion. 

(b)  Oral  motions.  A  motion  may  be 
made  orally  on  the  record  unless  the 
administrative  law  judge  directs  that 
such  motion  be  reduced  to  writing. 

(c)  Filing  of  motions.  Motions  must  be 
nied  with  the  administrative  law  judge, 
except  that  following  the  filing  of  the 
recommended  decision,  motions  must  be 
filed  with  the  Board. 

(d)  Responses.  (1)  Except  as  otherwise 
provided  herein,  within  ten  days  after 
service  of  any  written  motion,  or  within 
such  other  period  of  time  as  may  be 
established  by  the  administrative  law 
judge  or  the  Board,  any  party  may  file  a 
written  response  to  a  motion.  'The 
administrative  law  judge  shall  not  rule 
on  any  oral  or  written  motion  before 
each  party  has  had  an  opportunity  to  Hie 
a  response.. 

(2)  The  failure  of  a  party  to  oppose  a 
written  motion  or  an  oral  motion  made 
on  the  record  is  deemed  a  consent  by 
that  party  to  the  entry  of  an  order 


substantially  in  the  form  of  the  order 
accompanying  the  motion. 

(e)  Dilatory  motions.  Frivolous, 
dilatory  or  repetitive  motions  are 
prohibited.  The  filing  of  subh  motions 
may  form  the  basis  for  sanctions. 

(Q  Dispositive  motions.  Dispdsitive 
motions  are  governed  bv  §  §  263.29  and 
263.30. 

§  263.24  Scope  of  document  discovery. 

(a)  Limits  on  discovery.  (1)  Parties  to 
proceedings  under  this  subpart  may 
obtain  document  discovery  through  the 
production  of  documents,  including 
writings,  drawings,  graphs,  charts, 
photographs,  recordings,  and  other  data 
compilations  fi'om  which  information 
can  be  obtained,  or  translated,  if 
necessary,  by  the  parties  through 
detection  devices  into  reasonably 
usable  form. 

(2)  Discovery  by  use  of  deposition  is 
governed  by  §  263.53  of  subpart  B  of  this 
part. 

(b)  Relevance.  Parties  may  obtain 
document  discovery  regarding  any 
matter,  not  privileged,  which  has 
material  relevance  to  the  merits  of  the 
pending  action.  It  is  not  a  ground  for 
objection  that  the  information  sought 
will  be  inadmissible  at  the  hearing  if  the 
information  sought  appears  reasonably 
calculated  to  lead  to  discovery  of 
admissible  evidence.  The  request  may 
not  be  unreasonable,  oppressive, 
excessive  in  scope  or  imduly 
burdensome. 

(c)  Privileged  matter.  Privileged 
documents  are  not  discoverable. 
Privileges  include  the  attorney-client 
privilege,  work-product  privilege,  any 
government’s  or  government  agency’s 
deliberative-process  privilege,  and  any 
other  privileges  the  Constitution,  any 
applicable  act  of  Congress,  or  the 
principles  of  common  law  provide. 

(d)  Time  limits.  All  discovery, 
including  all  responses  to  discovery 
requests,  shall  be  completed  at  least  20 
days  prior  to  the  date  scheduled  for  the 
commencement  of  the  hearing.  No 
exceptions  to  this  time  limit  shall  be 
permitted,  unless  the  administrative  law 
judge  finds  on  the  record  that  good 
cause  exists  for  waiving  the 
requirements  of  this  paragraph. 

§  263.25  Request  for  document  discovery 
from  parties. 

(a)  General  rule.  Any  party  may  serve 
on  any  other  party  a  request  to  produce 
for  inspection  any  discoverable 
documents  which  are  in  the  possession, 
custody,  or  control  of  the  party  upon 
whom  the  request  is  served.  'iTie  request 
must  identify  the  documents  to  be 
produced  either  by  individual  item  or  by 
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categoiy,  and  must  describe  each  item 
and  category  with  reasonable 
particularity.  Documents  must  be 
produced  as  they  are  kept  in  the  usual 
course  of  business  and  shall  be 
organized  to  correspond  with  the 
categories  in  the  request. 

(b)  Production  or  copying.  The  request 
must  specify  a  reasonable  time,  place, 
and  manner  for  production  and 
performing  any  related  acts.  In  lieu  of 
inspecting  the  documents,  the  requesting 
party  may  spedfy  that  all  or  some  of  the 
responsive  documents  are  to  be  copied 
and  the  copies  delivered  to  the 
requesting  party.  If  copjang  of  fewer 
than  250  pages  is  requested,  the  party  to 
whom  the  request  is  addressed  shall 
bear  the  cost  of  copying  and  shipping 
charges.  If  more  than  250  pages  of 
copying  is  requested,  the  requesting 
party  shall  pay  for  copying,  unless  the 
parties  agree  otherwise,  at  the  current 
per-page  copying  rate  imposed  by  the 
Board’s  rules  at  12  CFK  261.10,  appendix 
A  implementing  the  Freedom  of 
Information  Act  (5  U.S.C.  S52a)  phis  the 
cost  of  shipping. 

(c)  Obligation  to  update  responses.  A 
party  who  has  responded  to  a  discovery 
request  with  a  response  that  was 
complete  when  made  is  not  required  to 
supplement  the  response  to  include 
documents  thereafter  acquired,  unless 
the  responding  party  learns  that 

(1)  Ibe  response  was  matmially 
incorrect  when  made;  or 

(2)  The  response,  though  correct  when 
made,  is  no  longer  true  and  a  failure  to 
amend  the  response  is,  in  substance,  a 
knowing  concealment. 

(d)  Motions  to  limit  discovery.  (IJ  Any 
party  that  objects  to  a  discovery  request 
may,  within  ten  days  of  being  served 
with  such  request,  file  a  motion  in 
accordance  with  the  provisions  of 

263.23  to  strike  or  otherwise  limit  the 
request  If  an  objection  is  made  to  only  a 
portion  of  an  item  or  category  in  a 
request  the  portion  objected  to  shall  be 
specified.  Any  objections  not  made  in 
accordance  with  this  paragraph  and  S 

263.23  are  waived. 

(2)  The  party  who  served  the  request 
that  is  the  subject  of  a  motion  to  strike 
or  limit  may  file  a  written  response 
within  Hve  days  of  service  of  the  motion. 
No  other  party  may  file  a  response. 

(e)  Privilege.  At  the  time  ofiier 
documents  are  produced,  all  documents 
withheld  on  the  grounds  of  privilege 
must  be  reasonably  identified,  together 
with  a  statement  of  the  basis  for  ^e 
assertion  of  privilege. 

(f)  Motions  to  compel  production.  {1} 

If  a  party  withholds  any  documents  as 
privileged  or  fails  to  comply  fully  with  a 
discovery  request,  the  requesting  party 
may,  within  ten  days  of  assertion  of 


privilege  or  of  the  time  the  failure  to 
comply  becomes  known  to  the 
requesting  party,  file  a  motion  in 
accordance  wito  the  provisions  of  S 

263.23  for  tlw  issuance  of  a  subpoena 
compelling  production. 

(2)  The  party  who  asserted  the 
privilege  or  failed  to  comply  with  the 
request  may  file  a  written  response  to  a 
motion  to  compel  within  five  days  of 
service  of  the  motion.  No  other  party 
may  file  a  response. 

(g)  Ruling  on  motions.  After  the  time 
for  filing  responses  pursuant  to  this 
section  has  expired,  the  administrative 
law  judge  shall  rule  promptly  on  all 
motions  filed  pursuant  to  this  section.  If 
the  administrative  law  judge  determines 
that  a  discovery  request,  or  any  of  its 
terms,  is  unreasonable,  unduly 
burdensome,  excessive  in  scope, 
repetitive  of  previous  requests  or  seeks 
to  obtain  privileged  documents,  he  or 
she  may  modify  the  request,  and  may 
issue  appropriate  protective  orders, 
upon  snch  conditions  as  justice  may 
require.  The  pendency  of  a  motion  to 
strike  or  limit  discovery  or  to  compel 
production  shall  not  be  a  basis  for 
staying  or  continuing  the  proceeding, 
unless  otherwise  ordered  by  the 
administrative  law  judge. 

{h)  Enforcing  discovery  subpoenas.  If 
the  administrative  law  judge  issues  a 
subpoena  compelling  production  of 
documents  by  a  party,  the  subpoenaing 
party  may,  in  the  event  of 
noncompliance  and  to  the  extent 
authorized  by  applicable  law,  apply  to 
any  appropriate  United  States  district 
court  for  an  order  requiring  compliance 
with  the  subpoena.  A  party's  right  to 
seek  court  enforcement  of  a  subpoena 
shall  not  in  any  manner  limit  the 
sanctions  that  may  be  imposed  by  die 
administrative  law  judge  against  a  party 
who  fails  to  produce  subpoenaed 
documents. 

§  243.26  Document  eubpoenas  to 
nonperties. 

(a  j  General  rules.  (1)  Any  party  may 
apply  to  the  administrative  law  judge  for 
the  issuance  of  a  docmnenl  discovery 
subpoena  addressed  to  any  person  v^o 
is  not  a  party  to  the  proceeding.  The 
application  must  contain  «  proposed 
document  subpoena  and  a  brief 
statement  showing  die  general 
relevance  and  reasonableness  of  the 
scope  of  documents  sought  The 
sul^ioenaiog  party  shall  specify  a 
reasonable  time,  ^aoe,  and  manner  for 
making  production  in  response  to  the 
document  subpoena. 

(2)  A  party  shall  only  apply  for  a 
document  subpoena  under  this  section 
within  the  time  period  during  which 
such  party  oould  serve  a  discovery 


request  under  §  263JZ4{d}.  The  party 
obtaining  the  document  subpoena  is 
responsible  for  serving  it  cm  the 
subpoenaed  person  and  for  serving 
copies  on  all  parties.  Document 
subpoenas  may  be  served  in  any  state, 
territory,  or  possession  of  the  United 
States,  the  District  of  Columbia,  or  as 
otherwise  provided  by  law. 

(3)  The  administrative  law  judge  ^all 
promptly  issue  any  document  subpoena 
requested  pursuant  to  diis  section,  ff  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  widuly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  such 
conditions  as  may  be  consistent  with  the 
Uniform  Rules. 

(b)  Motion  to  quash  or  modify,  (l^  Any 
person  to  whom  a  document  subpoena 
is  directed  may  file  a  motion  to  quash  or 
modify  such  subpoena,  accompanied  by 
a  statement  of  the  basis  for  quashing  or 
modifying  the  subpoena.  The  movant 
shall  serve  the  motion  mi  all  parties,  and 
any  party  may  respond  to  such  motion 
within  ten  days  of  service  of  the  motion. 

(2)  Any  motion  to  quash  or  modify  a 
document  subpoena  must  be  filed  on  the 
same  basis,  including  the  assertion  of 
privilege,  upon  which  a  party  could 
object  to  a  discovery  request  under  $ 
263.25(d).  and  during  the  same  time 
limits  during  which  such  an  objection 
could  be  filed. 

(c)  Enforcing  document  subpoenas.  If 
a  subpoenaed  person  fails  to  comply 
with  any  subpoena  issued  pursuant  to 
this  section  or  any  order  of  the 
administrative  law  judge  which  directs 
compliance  with  all  or  any  portion  of  a 
document  subpoena,  the  subpoenaing 
party  or  any  other  aggrieved  party  may, 
to  the  extent  authorized  by  applicable 
law,  apply  to  an  appropriate  United 
States  Strict  court  for  an  order 
requiring  compliance  with  so  much  of 
the  document  subpoena  as  the 
administrative  law  jiulge  has  not 
quashed  or  nmdified.  A  party's  right  to 
seek  court  enforcement  of  a  document 
subpoena  shall  in  no  way  limit  the 
sanctioas  that  may  be  imposed  by  the 
administrative  law  judge  on  a  party  who 
induces  a  failure  to  comply  with 
subpoenas  issued  under  this  section. 

S  263.27  Ooposttion  of  witness  unavailaUe 
for  hearing. 

(a)  General  raks.  (1)  If  a  witness  will 
not  be  availaUe  for  the  hearing,  a  party 
desiring  to  preserve  that  witness’s 
testimony  to  the  record  may  apply  m 
accordance  ivith  the  procedures  set 
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forth  in  paragraph  (a)(2]  of  this  section, 
to  the  administrative  law  judge  for  the 
issuance  of  a  subpoena,  including  a 
subpoena  duces  tecum,  requiring  the 
attendance  of  the  witness  at  a 
deposition.  The  administrative  law 
judge  may  issue  a  deposition  subpoena 
under  this  section  upon  a  showing  that: 

(1)  The  witness  will  be  unable  to 
attend  or  may  be  prevented  from 
attending  the  hearing  because  of  age, 
sickness  or  inOrmity,  or  will  otherwise 
be  unavailable; 

(ii)  The  witness’s  unavailability  was 
not  procured  or  caused  by  the 
subpoenaing  party; 

(iii)  The  testimony  is  reasonably 
expected  to  be  material;  and 

(iv)  Taking  the  deposition  will  not 
result  in  any  undue  burden  to  any  other 
party  and  will  not  cause  undue  delay  of 
the  proceeding. 

(2)  The  application  must  contain  a 
proposed  deposition  subpoena  and  a 
brief  statement  of  the  reasons  for  the 
issuance  of  the  subpoena.  The  subpoena 
must  name  the  witness  whose 
deposition  is  to  be  taken  and  specify  the 
time  and  place  for  taking  the  deposition. 
A  deposition  subpoena  may  require  the 
witness  to  be  deposed  at  any  place 
within  the  coimtiy  in  which  that  witness 
resides  or  has  a  regular  place  of 
employment  or  such  other  convenient 
place  as  the  administrative  law  judge 
shall  Hx. 

(3)  Any  requested  subpoena  that  sets 
forth  a  valid  basis  for  its  issuance  must 
be  promptly  issued,  unless  the 
administrative  law  judge  on  his  or  her 
own  motion,  requires  a  written  response 
or  requires  attendance  at  a  conference 
concerning  whether  the  requested 
subpoena  should  be  issued. 

(4)  The  party  obtaining  a  deposition 
subpoena  is  responsible  for  serving  it  on 
the  witness  and  for  serving  copies  on  all 
parties.  Unless  the  administrative  law 
judge  orders  otherwise,  no  deposition 
under  this  section  shall  be  taken  on 
fewer  than  ten  days’  notice  to  the 
witness  and  all  parties.  Deposition 
subpoenas  may  be  served  in  any  state, 
territory,  possession  of  the  United 
States,  or  the  District  of  Columbia,  on 
any  person  or  company  doing  business 
in  any  state,  territory,  possession  of  the 
United  States,  or  the  District  of 
Columbia,  or  as  otherwise  permitted  by 
law. 

(b)  Objections  to  deposition 
subpoenas.  (1)  The  witness  and  any 
party  who  has  not  had  an  opportunity  to 
oppose  a  deposition  subpoena  issued 
under  this  section  may  Hie  a  motion 
with  the  administrative  law  judge  to 
quash  or  modify  the  subpoena  prior  to 
the  time  for  compliance  specibed  in  the 


subpoena,  but  not  more  than  ten  days 
after  service  of  the  subpoena. 

(2)  A  statement  of  the  basis  for  the 
motion  to  quash  or  modify  a  subpoena 
issued  under  this  section  must 
accompany  the  motion.  The  motion  must 
be  served  on  all  parties. 

(c)  Procedure  upon  deposition.  (1) 

Each  witness  testifying  pursuant  to  a 
deposition  subpoena  must  be  duly 
sworn,  and  each  party  shall  have  the 
right  to  examine  the  witness.  Objections 
to  questions  or  documents  must  be  in 
short  form,  stating  the  grounds  for  the 
objection.  Failure  to  object  to  questions 
or  documents  is  not  deemed  a  waiver 
except  where  the  ground  for  the 
objection  might  have  been  avoided  if  the 
objection  had  been  timely  presented.  All 
questions,  answers,  and  objections  must 
be  recorded. 

(2)  Any  party  may  move  before  the 
administrative  law  judge  for  an  order 
compelling  the  witness  to  answer  any 
questions  the  witness  has  refused  to 
answer  or  submit  any  evidence  the 
witness  has  refused  to  submit  during  the 
deposition. 

(3)  The  deposition  must  be  subscribed 
by  the  witness,  unless  the  parties  and 
the  witness,  by  stipulation,  have  waived 
the  signing,  or  the  witness  is  ill,  cannot 
be  found,  or  has  refused  to  sign.  If  the 
deposition  is  not  subscribed  by  the 
witness,  the  court  reporter  taking  the 
deposition  shall  certify  that  the 
transcript  is  a  true  and  complete 
transcript  of  the  deposition. 

(d)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
any  order  of  the  administrative  law 
judge  which  directs  compliance  with  all 
or  any  portion  of  a  deposition  subpoena 
under  paragraph  (bj  or  (c)(3]  of  this 
section,  the  subpoenaing  party  or  other 
aggrieved  party  may,  to  the  extent 
authorized  by  applicable  law.  apply  to 
an  appropriate  United  States  district 
court  for  an  order  requiring  compliance 
with  the  portions  of  the  subpoena  that 
the  administrative  law  judge  has 
ordered  enforced.  A  party’s  right  to  seek 
court  enforcement  of  a  deposition 
subpoena  in  no  way  limits  the  sanctions 
that  may  be  imposed  by  the 
administrative  law  judge  on  a  party  who 
fails  to  comply  with,  or  procures  a 
failure  to  comply  with,  a  subpoena 
issued  under  this  section. 

§  263.28  Interlocutory  review. 

(a)  General  rule.  The  Board  may 
review  a  ruling  of  the  administrative  law 
judge  prior  to  the  certiHcation  of  the 
record  to  the  Board  only  in  accordance 
with  the  procedures  set  forth  in  this 
section  and  §  263.23. 

(b)  Scope  of  review.  The  Board  may 
exercise  interlocutory  review  of  a  ruling 


of  the  administrative  law  judge  if  the 
Board  Hnds  that: 

(1)  The  ruling  involves  a  controlling 
question  of  law  or  policy  as  to  which 
substantial  grounds  exist  for  a 
difference  of  opinion; 

(2)  Immediate  review  of  the  ruling 
may  materially  advance  the  ultimate 
termination  of  the  proceeding; 

(3)  Subsequent  modiHcation  of  the 
ruling  at  the  conclusion  of  the 
proceeding  would  be  an  inadequate 
remedy;  or 

(4)  Subsequent  modification  of  the 
ruling  would  cause  unusual  delay  or 
expense. 

(c)  Procedure.  Any  request  for 
interlocutory  review  shall  be  filed  by  a 
party  with  the  administrative  law  judge 
within  ten  days  of  his  or  her  ruling  and 
shall  otherwise  comply  with  §  263.23. 
Any  party  may  file  a  response  to  a 
request  for  interlocutory  review  in 
accordance  with  S  263.23(d).  Upon  the 
expiration  of  the  time  for  filing  all 
responses,  the  administrative  law  judge 
shall  refer  the  matter  to  the  Board  for 
final  disposition. 

(d)  Suspension  of  proceeding.  Neither 
a  request  for  interlocutory  review  nor 
any  disposition  of  such  a  request  by  the 
Board  under  this  section  suspends  or 
stays  the  proceeding  unless  otherwise 
ordered  by  the  administrative  law  judge 
or  the  Board. 

§  263.29  Summary  disposition. 

(a)  In  general.  The  administrative  law 
judge  shall  recommend  that  the  Board 
issue  a  final  order  granting  a  motion  for 
summary  disposition  if  the  undisputed 
pleaded  facts,  admissions,  affidavits, 
stipulations,  documentary  evidence, 
matters  as  to  which  official  notice  may 
be  taken,  and  any  other  evidentiary 
materials  properly  submitted  in 
connection  with  a  motion  for  summary 
disposition  show  that: 

(1)  There  is  no  genuine  issue  as  to  any 
material  fact;  and 

(2)  The  moving  party  is  entitled  to  a 
decision  in  its  favor  as  a  matter  of  law. 

(b)  Filing  of  motions  and  responses. 

(1)  Any  party  who  believes  that  there  is 
no  genuine  issue  of  material  fact  to  be 
determined  and  that  he  or  she  is  entitled 
to  a  decision  as  a  matter  of  law  may 
move  at  any  time  for  summary 
disposition  in  its  favor  of  all  or  any  part 
of  the  proceeding.  Any  party,  within  20 
days  after  service  of  such  a  motion,  or 
within  such  time  period  as  allowed  by 
the  administrative  law  judge,  may  file  a 
response  to  such  motion. 

(2)  A  motion  for  summary  disposition 
must  be  accompanied  by  a  statement  of 
the  material  facts  as  to  which  the 
moving  party  contends  there  is  nc 
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genuine  issue.  Such  motion  must  be 
supported  by  documentary  evidence, 
whid)  may  take  the  form  cf  admissions 
in  pleadings,  stipulations,  depositions, 
investigatory  depositions,  transcripts, 
affidavits  and  any  other  evidentiary 
materials  that  the  moving  party 
contends  ss^^port  his  or  her  position. 

The  motion  must  also  be  accompanied 
by  a  brief  containing  the  points  and 
authorities  in  support  of  contentioa 
of  the  moving  party.  Any  party  opposing 
a  motion  for  summary  disposition  must 
file  a  statement  setting  forth  those 
material  facts  as  to  which  he  or  she 
contends  a  genuine  dispute  exists.  Such 
opposition  must  be  supported  by 
evidencse  of  the  same  type  as  that 
submitted  with  the  motion  for  summary 
disposition  and  a  brief  containing  the 
points  and  authorities  in  support  of  the 
contention  that  summary  disposition 
would  be  inappropriate. 

(c)  Hearing  on  motion.  At  the  request 
of  any  party  or  on  his  or  her  own 
motion,  the  administrative  law  judge 
may  hear  oral  argument  on  the  motion 
for  summary  disposition. 

fdj  Decision  on  motion.  Following 
receipt  of  a  motion  for  summary 
disposition  and  all  responses  thereto, 
the  administrative  law  judge  shall 
determine  whether  the  moving  party  is 
entitled  to  summary  disposition.  If  the 
administrative  law  judge  determines 
that  summary  disposition  is  warranted, 
the  administrative  law  judge  shall 
submit  a  recommended  decision  to  that 
effect  to  the  Board.  If  the  administrative 
law  judge  finds  that  no  party  is  entitled 
to  summaiy  disposition,  he  or  she  shall 
make  a  raling  denying  the  motion. 

§  263.30  ftrtial  summary  disposition. 

If  the  administrative  law  judge 
determines  that  a  party  is  entitled  to 
summaiy  disposition  as  to  certain 
claims  only,  he  or  she  shall  defer 
submitting  a  recommended  decision  as 
to  those  claims.  A  hearing  on  the 
remaining  issues  must  be  ordered.  Those 
claims  for  which  flie  administrative  law 
judge  has  determined  that  summary 
disposition  is  warranted  will  be 
addressed  in  the  recommended  decision 
filed  at  die  conclusion  of  the  hearing. 

§  263.31  Scheduling  and  prehearing 
conferences. 

(aj  Scheduling  conference.  Within  30 
days  of  service  of  the  notice  or  order 
corametirang  a  proceeding  or  such  other 
time  as  parties  may  agree,  the 
administrative  law  judge  ^all  direct 
counsel  for  all  parties  to  meet  with  him 
or  her  in  person  at  a  specified  time  and 
place  prior  to  the  hearing  or  to  confer  by 
telephone  for  the  purpose  of  scheduling 
the  course  and  conduct  of  the 


proceeding.  This  meeting  or  telephone 
conference  is  called  a  “scheduling 
conference.”  The  identification  of 
potential  witnesses,  the  time  for  and 
manner  of  discovery,  and  the  exchange 
of  any  prehearing  materials  including 
i/itness  lists,  statements  of  issues, 
stipulations,  exhibits  and  any  other 
materials  may  also  be  determined  at  the 
scheduling  conference. 

(b)  Prebearing  conferences.  The 
administrative  law  judge  may,  in 
addition  to  the  schooling  conference, 
on  his  or  her  own  motion  or  at  the 
request  of  any  party,  direct  counsel  for 
the  parties  to  meet  with  him  or  her  {in 
person  or  by  telephone)  at  a  prehearing 
conference  to  address  any  or  all  of  die 
following; 

(1)  Simplification  and  clarification  of 
the  issues; 

(2)  Stipulations,  admissions  of  fact, 
and  the  contents,  audienticity  and 
admissibility  into  evidence  of 
documents; 

(3)  Matters  of  which  official  notice 
may  be  taken; 

(4)  Limitation  of  the  number  of 
witnesses; 

(5)  Summary  disposition  of  any  or  all 
issues; 

(6)  Resolution  of  discovery  issues  or 
disputes; 

(7)  Amendments  to  pleadings;  and 

(8)  Such  other  matters  as  may  aid  in 
the  orderly  disposition  of  the 
proceeding. 

(c)  Transcript  The  administrative  law 
judge,  in  his  or  her  discretion,  may 
require  that  a  scheduling  or  prehearing 
conference  be  recorded  by  a  com't 
reporter.  A  transcript  of  the  conference 
and  any  materials  filed,  including 
orders,  becomes  part  of  the  record  of  the 
proceeding.  A  party  may  obtain  a  copy 
of  the  transcript  at  his  or  her  expense. 

(dj  Scheduling  or  prehearing  orders. 
At  or  within  a  reasonable  time  following 
the  conclusion  of  the  scheduling 
conference  or  any  prehearing 
conference,  the  administrative  law  judge 
shall  serve  on  each  party  an  order 
setting  forth  any  agreements  reached 
and  any  procedural  determinations 
made. 

§  263.32  Prehearing  submissions. 

(a)  Within  the  time  set  by  the 
administrative  law  judge,  but  in  no  case 
later  than  14  days  before  the  start  of  the 
hearing,  each  party  shall  serve  on  every 
other  party,  his  or  her: 

(1)  Prebearing  statement; 

(Z)  Final  list  of  witnesses  to  be  called 
to  testify  at  die  hearing,  including  name 
and  address  of  each  witness  and  a  short 
summary  of  the  expected  testimony  of 
each  witness; 


{3)  List  of  the  exhibits  to  be 
intn^uced  at  the  hearing  along  with  a 
copy  of  eada  exhibit:  and 

(4)  Stipulations  of  fact,  if  any. 

(b)  Effect  of  failure  to  comply.  No 
witness  may  testify  and  no  exhibits  may 
be  introduced  at  the  hearing  if  such 
witness  or  exhibit  is  not  listed  in  the 
prehearing  siAinissions  pursuant  to 
paragraph  {a)  of  this  section,  except  for 
good  cause  shown. 

§  263.33  Public  hearings. 

(a)  GeneraJ  rale.  All  hearings  shad  be 
open  to  the  public,  unless  the  Board,  in 
its  discretion,  determines  that  holding 
an  open  hearing  would  be  contrary  to 
the  public  interest  Witiiin  20  days  of 
service  of  the  notice  or.  in  the  case  of 
change-in-oontrol  proceedings  under 
section  7(j)(4)  of  FDIA  (12  U.S.C. 
1817(j)(4)),  within  20  days  from  service 
of  the  hearing  order,  any  respondent 
may  file  with  the  Board  a  request  for  a 
private  hearing,  and  any  party  may  file  a 
pleading  in  reply  to  sudr  a  request.  Such 
requests  and  replies  are  governed  by  § 
263.23.  Failure  to  file  a  request  or  a  reph 
is  deemed  a  waiver  of  any  objections 
regarding  whether  the  hearing  will  be 
public  or  private. 

(b)  Filing  document  under  seal 
Enforcement  Counsel,  in  his  or  her 
discretion,  may  file  any  document  or 
part  of  a  document  under  seal  if 
disclosure  of  the  document  would  be 
contrary  to  the  public  interest.  The 
administrative  law  judge  shall  take  all 
appropriate  steps  to  preserve  the 
confidentiality  of  sui^  documents  or 
parts  thereof,  indoding  dosing  portions 
of  the  hearing  to  the  public. 

§  263.34  Hearing  subpoenas. 

(a)  Issuance.  (1)  Upon  application  of  a 
party  showing  general  relevance  and 
reasonableness  of  scope  of  the 
testimony  or  other  evidence  sought,  the 
administrative  law  judge  may  issue  a 
subpoena  or  a  subpoena  duces  tecum 
requirii^  the  attendance  of  a  witness  at 
the  hearing  or  the  produetton  of 
documentary  or  physical  evkleoce  at 
such  hearing.  The  application  for  a 
hearing  subpoena  must  also  contain  a 
proposed  subpoena  specifying  the 
attendance  of  a  witness  or  the 
production  of  evidence  from  any  state, 
territory,  or  possession  of  the  Umted 
States,  the  District  of  Columbia  or  as 
otherwise  provided  by  law  at  any 
designated  place  %vhere  the  hearing  is 
being  conducted. 

(2)  A  party  may  apply  for  a  hearing 
subpoena  at  any  time  before  the 
commencement  of  a  hearing.  During  a 
hearing,  such  appUcations  may  be  made 
orally  on  the  rroord  before  the 
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administrative  law  judge.  The  party 
making  the  application  shall  serve  a 
copy  of  the  application  and  the 
proposed  subpoena  on  every  other  party 
to  the  proceeding. 

(3)  The  administrative  law  judge  shall 
promptly  issue  any  hearing  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  any 
conditions  consistent  with  this  subparL 

(b)  Motion  to  quash  or  modify.  (1)  Any 
person  to  whom  a  hearing  subpoena  is 
directed  may  .file  a  motion  to  quash  or 
modify  such  subpoena,  accompanied  by 
a  statement  of  the  basis  for  quashing  or 
modifying  the  subpoena.  The  movant 
shall  serve  the  motion  on  all  parties,  and 
any  party  may  respond  to  such  motion 
within  ten  days  of  service  of  the  motion. 

(2)  Any  motion  to  quash  or  modify  a 
hearing  subpoena  must  be  filed  prior  to 
the  time  specified  in  the  subpoena  for 
compliance,  but  not  more  than  ten  days 
after  the  date  of  service  of  the  subpoena 
upon  the  movant. 

(c)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
any  subpoena  issued  pursuant  to  this 
section  or  any  order  of  the 
administrative  law  judge  which  directs 
compliance  with  all  or  any  portion  of  a 
document  subpoena,  the  subpoenaing 
party  or  any  other  aggrieved  party  may 
seek  enforcement  of  the  subpoena 
pursuant  to  §  263.26(c). 

§  263.35  Conduct  of  hearings. 

(a)  General  rules.  (1)  Hearings  shall 
be  conducted  so  as  to  provide  a  fair  and 
expeditious  presentation  of  the  relevant 
disputed  issues.  Each  party  has  the  right 
to  present  its  case  or  defense  by  oral 
and  documentary  evidence  and  to 
conduct  such  cross  examination  as  may 
be  required  for  full  disclosure  of  the 
facts. 

(2)  Order  of  hearing.  Enforcement 
Counsel  shall  present  its  case-in-chief 
first,  unless  otherwise  ordered  by  the 
administrative  law  judge,  or  unless 
otherwise  expressly  specified  by  law  or 
regulation.  Enforcement  Counsel  shall 
be  the  first  party  to  present  an  opening 
statement  and  a  closing  statement  and 
may  make  a  rebuttal  statement  after  the 
respondent's  closing  statement.  If  there 
are  multiple  respondents,  respondents 
may  agree  among  themselves  as  to  their 
order  of  presentation  of  their  cases,  but 
if  they  do  not  agree  the  administrative 
law  judge  shall  fix  the  order. 


[Z]  Stipulations.  Unless  the 
administrative  law  judge  directs 
otherwise,  all  stipulations  of  fact  and 
law  previously  agreed  upon  by  the 
parties,  and  all  documents,  the 
admissibility  of  which  have  been 
previously  stipulated,  will  be  admitted 
into  evidence  upon  commencement  of 
the  hearing. 

(b)  Transcript  The  hearing  must  be 
recorded  and  transcribed.  The  transcript 
shall  be  made  available  to  any  party 
upon  payment  of  the  cost  thereof.  The 
administrative  law  judge  shall  have 
authority  to  order  the  record  corrected, 
eidier  upon  motion  to  correct,  upon 
stipulation  of  the  parties,  or  following 
notice  to  the  parties  upon  the 
administrative  law  judge’s  own  motion. 
The  administrative  law  judge  shall  serve 
notice  upon  all  parties  that  the  certified 
transcript,  together  with  all  hearing 
exhibits  and  exhibits  introduced  but  not 
admitted  into  evidence  at  the  hearing, 
has  been  filed. 

§  263.36  Evidence. 

(a)  Admissibility.  (1)  Except  as  is 
otherwise  set  forth  in  this  section, 
relevant,  material,  and  reliable  evidence 
that  is  not  unduly  repetitive  is 
admissible  to  the  fullest  extent 
authorized  by  the  Administrative 
Procedure  Act  and  other  applicable  law. 

(2)  Evidence  that  would  be  admissible 
under  the  Federal  Rules  of  Ev^'^ence  is 
admissible  in  a  proceeding  conducted 
pursuant  to  this  subpart. 

(3)  Evidence  fiiat  would  be 
inadmissible  under  the  Federal  Rules  of 
Evidence  may  not  be  deemed  or  ruled  to 
be  inadmissible  in  a  proceeding 
conducted  pursuant  to  this  subpart  if 
such  evidence  is  relevant,  material, 
reliable  and  not  unduly  repetitive. 

(b)  Off icial  notice.  (1)  Official  notice 
may  be  taken  of  any  material  fact  which 
may  be  judicially  noticed  by  a  United 
States  district  court  and  any  material 
information  in  the  official  public  records 
of  any  Federal  or  ptate  government 
agency. 

(2)  All  matters  officially  noticed  by 
the  administrative  law  judge  or  Board 
shall  appear  on  the  record. 

(3)  If  official  notice  is  requested  or 
taken  of  any  material  fact,  the  parties, 
upon  timely  request,  shall  be  afforded 
an  opportunity  to  object. 

(c)  Documents.  (1)  A  duplicate  copy  of 
a  document  is  admissible  to  the  same 
extent  as  the  original,  unless  a  genuine 
issue  is  raised  as  to  whether  the  copy  is 
in  some  material  respect  not  a  true  and 
legible  £opy  of  the  original. 

(2)  Subject  to  the  requirements  of 
paragraph  (a)  of  this  section,  any 
document,  includii^  a  report  of 
examination,  supervisory  activity. 


inspection  or  visitation,  prepared  by  an 
appropriate  Federal  financial  institution 
regulatory  agency  or  state  regulatory 
agency,  is  admissible  either  with  or 
without  a  sponsoring  witness. 

(3)  Witnesses  may  use  existing  or 
newly  created  charts,  exhibits, 
calendars,  calculations,  outlines  or  other 
graphic  material  to  summarize, 
illustrate,  or  simplify  the  presentation  of 
testimony.  Such  materials  may,  subject 
to  the  administrative  law  judge's 
discretion,  be  used  with  or  without 
being  admitted  into  evidence. 

(d)  Objections.  (1)  Objections  to  the 
admissibility  of  evidence  must  be  timely 
made  and  rulings  on  all  objections  must 
appear  on  the  record. 

(2)  When  an  objection  to  a  question  or 
line  of  questioning  propounded  to  a 
witness  is  sustained,  the  examining 
counsel  may  make  a  specific  proffer  on 
the  record  of  what  he  or  she  expected  to 
prove  by  the  expected  testimony  of  the 
witness,  either  by  representation  of 
counsel  or  by  direct  interrogation  of  the 
witness. 

(3)  The  administrative  law  judge  shall 
retain  rejected  exhibits,  adequately 
marked  for  identification,  for  the  record, 
and  transmit  such  exhibits  to  the  Board. 

(4)  Failure  to  object  to  admission  of 
evidence  or  to  any  ruling  constitutes  a 
waiver,  of  the  objection. 

(e)  Stipulations.  The  parties  may 
stipulate  as  to  any  relevant  matters  of 
fact  or  the  authentication  of  any 
relevant  documents.  Such  stipulations 
must  be  received  in  evidence  at  a 
hearing,  and  are  binding  on  the  parties 
with  respect  to  the  matters  therein 
stipulated. 

(f)  Depositions  of  unavailable 
witnesses.  (1)  If  a  witness  is  unavailable 
to  testify  at  a  hearing,  and  that  witness 
has  testified  in  a  deposition  to  which  all 
parties  in  a  proceeding  had  notice  and 
an  opportunity  to  participate,  a  party 
may  offer  as  evidence  all  or  any  part  of 
the  transcript  of  the  deposition, 
including  deposition  exhibits,  if  any. 

(2)  Such  deposition  transcript  is 
admissible  to  the  same  extent  that 
testimony  would  have  been  admissible 
had  that  person  testified  at  the  hearing, 
provided  that  if  a  witness  refused  to 
answer  proper  questions  during  the 
depositions,  the  administrative  law 
judge  may,  on  that  basis,  limit  the 
admissibility  of  the  deposition  in  any 
manner  that  justice  requires. 

(3)  Only  those  portions  of  a  deposition 
received  in  evidence  at  the  hearing 
constitute  a  part  of  the -record. 


38062  Federal  Register  /  Voi.  56,  No.  154  /  Friday.  August  9.  1991  /  Rules  an  1  Regulations 


§  263.37  Proposed  flndings  and 
conclusions. 

(a)  Proposed  findings  and  conclusions 
and  supporting  briefs.  (1)  Any  party  may 
file  with  the  administrative  law  judge 
proposed  findings  of  fact,  proposed 
conclusions  of  law,  and  a  proposed 
order  within  30  days  after  the  parties 
have  received  notice  that  the  transcript 
has  been  filed  with  the  administrative 
law  judge,  unless  otherwise  ordered  by 
the  administrative  law  judge. 

(2)  Proposed  findings  and  conclusions 
must  be  supported  by  citation  to  any 
relevant  authorities  and  by  page 
references  to  any  relevant  portions  of 
the  record.  A  post-hearing  brief  may  be 
nied  in  support  of  proposed  findings  and 
conclusions,  either  as  part  of  the  same 
document  or  in  a  separate  document. 
Any  party  who  fails  to  file  timely  with 
the  administrative  law  judge  any 
proposed  finding  or  conclusion  is 
deemed  to  have  waived  the  right  to  raise 
in  any  subsequent  Hling  or  submission 
any  issue  not  addressed  in  such  party's 
proposed  finding  or  conclusion. 

(b)  Reply  briefs.  Reply  briefs  may  be 
filed  within  15  days  after  the  date  on 
which  the  parties’  proposed  hndings, 
conclusions,  and  order  are  due.  Reply 
briefs  must  be  strictly  limited  to 
responding  to  new  matters,  issues,  or 
arguments  raised  in  another  party’s 
papers.  A  party  who  has  not  filed 
proposed  findings  of  fact  and 
conclusions  of  law  or  a  post-hearing 
brief  may  not  file  a  reply  brief. 

(c)  Simultaneous  filing  required.  The 
administrative  law  judge  shall  not  order 
the  filing  by  any  party  of  any  brief  or 
reply  brief  in  advance  of  the  other 
party’s  filing  of  its  brief. 

§  263.38  Recommended  decision  and 
fUing  of  record. 

Within  45  days  after  expiration  of  the 
time  allowed  for  filing  reply  briefs  under 
§  263.37(b),  the  administrative  law  judge 
shall  file  with  and  certify  to  the  Board 
for  decision  the  record  of  the 
proceeding.  The  record  must  include  the 
administrative  law  judge’s 
recommended  decision,  recommended 
findings  of  fact,  recommended 
conclusions  of  law,  and  proposed  order; 
all  prehearing  and  hearing  transcripts, 
exhibits,  and  rulings;  and  the  motions, 
briefs,  memoranda,  and  other  supporting 
papers  filed  in  connection  with  the 
hearing.  The  administrative  law  judge 
shall  serve  upon  each  party  the 
recommended  decision,  findings, 
conclusions,  and  proposed  order. 

§  263.39  Exception*  to  recommended 
decision. 

(a)  Filing  exceptions.  Within  30  days 
after  sen  ice  of  the  recommended 


decision,  findings,  conclusions,  and 
proposed  order  under  §  263.38,  a  party 
may  file  with  the  Board  written 
exceptions  to  the  administrative  law 
judge’s  recommended  decision,  findings, 
conclusions  or  proposed  order,  to  the 
admission  or  exclusion  of  evidence,  or 
to  the  failure  of  the  administrative  law 
judge  to  make  a  ruling  proposed  by  a 
party.  A  supporting  brief  may  be  filed  at 
the  time  the  exceptions  are  filed,  either 
as  part  of  the  same  document  or  in  a 
separate  document. 

(b)  Effect  of  failure  to  file  or  raise 
exceptions.  (1)  Failure  of  a  party  to  file 
exceptions  to  those  matters  specified  in 
paragraph  (a)  of  this  section  within  the 
time  prescribed  is  deemed  a  waiver  of 
objection  thereto. 

(2)  No  exception  need  be  considered 
by  the  Board  if  the  party  taking 
exception  had  an  opportunity  to  raise 
the  same  objection,  issue,  or  argument 
before  the  administrative  law  judge  and 
failed  to  do  so. 

(c)  Contents.  (1)  All  exceptions  and 
briefs  in  support  of  such  exceptions 
must  be  confined  to  the  particular 
matters  in,  or  omissions  fi'om,  the 
administrative  law  judge’s 
recommendations  to  which  that  party 
takes  exception. 

(2)  All  exceptions  and  briefs  in 
support  of  exceptions  must  set  forth 
page  or  paragraph  references  to  the 
specific  parts  of  the  administrative  law 
judge’s  recommendations  to  which 
exception  is  taken,  the  page  or 
paragraph  references  to  those  portions 
of  the  record  relied  upon  to  support  each 
exception,  and  the  legal  authority  relied 
upon  to  support  each  exception. 

§  263.40  Review  by  the  Board. 

(a)  Notice  of  submission  to  the  Board. 
When  the  Board  determines  that  the 
record  in  the  proceeding  is  complete,  the 
Board  shall  serve  notice  upon  the 
parties  that  the  proceeding  has  been 
submitted  to  the  Board  for  final 
decision. 

(b)  Oral  argument  before  the  Board. 
Upon  the  initiative  of  the  Board  or  on 
the  written  request  of  any  party  filed 
with  the  Board  within  the  time  for  filing 
exceptions,  the  Board  may  order  and 
hear  oral  argument  on  the  recommended 
findings,  conclusions,  decision,  and 
order  of  the  administrative  law  judge.  A 
written  request  by  a  party  must  show 
good  cause  for  oral  argument  and  state 
reasons  why  arguments  cannot  be 
presented  adequately  in  writing.  A 
denial  of  a  request  for  oral  argipnent 
may  be  set  forth  in  the  Board’s  final 
decision.  Oral  argument  before  the 
Board  must  be  on  the  record. 

(c)  Agency  final  decision.  (1) 
Decisional  employees  may  advise  and 


assist  the  Board  in  the  consideration 
and  disposition  of  the  case.  The  final 
decision  of  the  Board  will  be  based  upon 
review  of  the  entire  record  of  the 
proceeding,  except  that  the  Board  may 
limit  the  issues  to  be  reviewed  to  those 
findings  and  conclusions  to  which 
opposing  arguments  or  exceptions  have 
been  filed  by  the  parties. 

(2)  The  Board  shall  render  a  final 
decision  within  90  days  after 
notification  of  the  parties  that  the  case 
has  been  submitted  for  final  decision,  or 
90  days  after  oral  argument,  whichever 
is  later,  unless  the  Board  orders  that  the 
action  or  any  aspect  thereof  be 
remanded  to  the  administrative  law 
judge  for  further  proceedings.  Copies  of 
the  final  decision  and  order  of  the  Board 
shall  be  served  upon  each  party  to  the 
proceeding,  upon  other  persons  required 
by  statute,  and,  if  directed  by  the  Board 
or  required  by  statute,  upon  any 
appropriate  state  or  Federal  supervisory 
authority. 

§  263.41  Stay*  pending  Judicial  review. 

*1110  commencement  of  proceedings 
for  judicial  review  of  a  final  decision 
and  order  of  the  Board  may  not,  unless 
specifically  ordered  by  the  Board  or  a 
reviewing  court,  operate  as  a  stay  of  any 
order  issued  by  the  Board.  The  Board 
may,  in  its  discretion,  and  on  such  terms 
as  it  finds  just  stay  the  effectiveness  of 
all  or  any  part  of  its  order  pending  a 
final  decision  on  a  petition  for  review  of 
that  order. 

Subpart  B—Board  Local  Rules 
Supplementing  the  Uniform  Rules 

§  263.S0  Purpose  and  scope. 

(a)  This  subpart  prescribes  the  rules  of 
practice  and  procedure  governing  formal 
adjudications  set  forth  in  §  263.50(b)  of 
this  subpart,  and  supplements  the  rules 
of  practice  and  procedure  contained  in 
subpart  A  of  this  part. 

(b)  The  rules  and  procedures  of  this 
subpart  and  subpart  A  of  this  part  shall 
apply  to  the  formal  adjudications  set 
forth  in  S  263.1  of  subpart  A  and  to  the 
following  adjudications: 

(1)  Suspension  of  a  member  bank  from 
use  of  credit  facilities  of  the  Federal 
Reserve  System  under  section  4  of  the 
FRA  (12  U.S.C.  301); 

(2)  Termination  of  a  bank’s 
membership  in  the  Federal  Reserve 
System  under  section  9  of  the  FRA  (12 
U.S.C.  327); 

(3)  Issuance  of  a  cease-and-desist 
order  under  section  11  of  the  Clayton 
Act  (15  U.S.C.  21); 

(4)  Adjudications  under  sections  2,  3, 
or  4  of  the  BHC  Act  (12  U.S.C.  1841, 

1842,  or  1843); 
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(5)  Formal  adjudications  on  bank 
merger  applications  under  section  16(c) 
of  the  FDIA  (12  U.S.C.  18^cM: 

(6)  Issuance  of  a  divestiture  order 
under  section  5(e)  of  the  BHC  Act  (12 
U.S.C.  1844(e)); 

(7)  Imposition  of  sanctions  upon  any 
municipal  securities  dealer  for  which  the 
Board  is  the  appropriate  regulatory 
agency,  or  upon  any  person  associated 
or  seeking  to  become  associated  with 
such  a  municipal  secimties  dealer, 
under  section  lSfi(c)(5)  of  the  Exchange 
Act  (15  U.S.C  780-4);  and 

(8)  Proceedings  where  the  Board 
otherwise  orders  that  a  formal  hearing 
be  held. 

§  263.51  Definitions. 

As  used  in  subparts  B  through  G  of 
this  part: 

(a)  Secretary  means  the  Secretary  of 
the  Board  of  Governors  of  the  Federal 
Reserve  System; 

(b)  Member  bank  means  any  bank 
that  is  a  member  of  the  Federal  Reserve 
System. 

§263.52  Address  for  fiiing. 

All  papers  to  be  Bled  with  the  Board 
shah  be  Bled  with  the  Secretary  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 

§  263.53  Discovery  depositions. 

(a)  In  general.  In  addition  to  the 
discovery  permitted  in  subpart  A  of  this 
part,  limited  discovery  by  means  of 
depositions  shall  be  allowed  for 
individuals  with  knowledge  of  facts 
material  to  the  proceeding  that  are  not 
protected  from  discovery  by  any 
applicable  privilege,  and  of  identified 
expert  witnesses.  Except  in  unusual 
cases,  accordingly,  depositions  will  be 
permitted  only  of  individuals  identiBed 
as  hearing  witnesses,  including  experts. 
All  discovery  depositions  must  be 
completed  within  the  time  set  forth  in  § 
263.24(d). 

(b)  Application.  A  party  who  desires 
to  take  a  deposition  of  any  other  party's 
proposed  witnesses,  shall  apply  to  the 
administrative  law  judge  for  the 
issuance  of  a  deposition  subpoena  or 
subpoena  duces  tecum.  The  application 
shall  state  the  name  and  address  of  the 
proposed  deponent,  the  subject  matter 
of  the  testimony  expected  from  the 
deponent  and  its  relevancy  to  the 
proceeding,  and  the  address  of  the  place 
and  the  time,  no  sooner  than  ten  days 
after  the  service  of  the  subpoena,  for  the 
taking  of  the  deposition.  Any  such 
application  shall  be  treated  as  a  motion 
subject  to  the  rules  governing  motions 
practice  set  forth  in  §  ^.23. 

(c)  Issuance  of  subpoena.  The 
administrative  law  judge  shall  issue  the 


requested  deposition  subpoena  or 
subpoena  duces  tecum  upon  a  finding 
that  the  appUcation  satisfies  the 
requirements  of  this  section  and  of  § 
263.24.  If  the  administrative  law  judge 
determines  that  the  taking  of  the 
deposition  or  its  proposed  location  is,  in 
whole  or  in  part  unnecessary, 
unreasonable,  oppressive,  excessive  in 
scope  or  unduly  burdensome,  he  or  she 
may  deny  the  application  or  may  grant  it 
upon  such  conditions  as  justice  may 
require.  The  party  obtaining  the 
deposition  subpoena  or  subpoena  duces 
tecum  shall  be  responsible  for  serving  it 
on  the  deponent  and  all  parties  to  the 
proceeding  in  accordance  with  §  263.11. 

(d)  Motion  to  quash  or  modify.  A 
person  named  in  a  deposition  subpoena 
or  subpoena  duces  tecum  may  file  a 
motion  to  quash  or  modify  the  subpoena 
or  for  the  issnance  of  a  protective  order. 
Such  motions  must  be  Bled  within  ten 
days  following  service  of  the  subpoena, 
but  in  all  cases  at  least  five  days  prior  to 
the  commencement  of  the  schednled 
deposition.  The  motion  must  be 
accompanied  by  a  statement  of  the 
reasons  for  granting  the  motion  and  a 
copy  of  the  motion  and  the  statement 
must  be  served  on  the  party  which 
requested  the  subpoena.  Only  the  party 
requesting  the  subpoena  may  file  a 
response  to  a  motion  to  quash  or  modify, 
and  any  such  response  shall  be  Bled 
within  five  days  following  service  of  the 
motion. 

(e)  Enforcement  of  a  deposition 
subpoena.  &iforcement  of  a  deposition 
subpoena  shall  be  in  accordance  with 
the  procedures  set  forth  in  §  263.27(d). 

(f)  Conduct  of  the  deposition.  The 
deponent  shall  be  duly  sworn,  and  each 
party  shall  have  the  right  to  examine  the 
deponent  with  respect  to  all  non- 
privileged,  relevant  and  material 
matters.  Objections  to  questions  or 
evidence  shall  be  in  the  short  form, 
stating  the  ground  for  the  objection. 
Failure  to  object  to  questions  or 
evidence  shsdl  not  be  deemed  a  waiver 
except  where  the  grounds  for  the 
objertion  might  have  been  avoided  if  the 
objection  had  been  timely  presented. 

The  discovery  deposition  shall  be 
transcribed  or  otherwise  recorded  as 
agreed  among  the  parties. 

(g)  Protective  oiders.  At  any  time 
during  the  taking  of  a  discovery 
deposition,  on  the  motion  of  any  party 
or  of  the  deponent  the  administrative 
law  judge  may  terminate  or  limit  the 
scope  and  manner  of  the  deposition 
upon  a  finding  that  grounds  exist  for 
such  relief.  Grounds  for  terminating  or 
limiting  the  taking  of  a  discovery 
deposition  include  a  finding  that  the 
discovery  deposition  is  being  conducted 
in  bad  faith  or  in  such  a  manner  as  to: 


(IJ  Unreasonably  annoy,  embarrass, 
or  oppress  the  deponent; 

(2)  Unreasonably  probe  into  privilege, 
irrelevant  or  immaterial  matters;  or 

(3)  Unreasonably  attempt  to  pry  into  a 
party's  preparation  for  tri^. 

§  263.54  Delegatioa  to  the  Office  of 
HnancM  Institution  Adjudication. 

Unless  otherwise  ordered  by  the 
Board,  administrative  adjudications 
subject  to  subpart  A  of  this  part  shall  be 
conducted  by  an  administrative  law 
judge  of  OFIA. 

§  263.55  Board  as  Presiding  Officer. 

The  Board  may,  in  its  discretion, 
designate  itself,  one  or  more  of  its 
members,  or  an  authorized  officer,  to  act 
as  presiding  ofiRcer  in  a  formal  hearing. 
In  such  a  proceeding,  proposed  findings 
and  conclusions,  briefs,  and  other 
submissions  by  the  parties  permitted  in 
subpart  A  shall  be  filed  with  the 
Secretary  for  consideration  by  the 
Board.  Sections  263.38  and  263.39  of 
subpart  A  will  not  apply  to  proceedings 
conducted  under  this  section.  * 

§  263:56  Initial  Licansing  Procoodings. 

Proceedings  with  respect  to 
applications  for  initial  licenses  shall 
include,  but  not  be  limited  to, 
apphcations  for  Board  approval  under 
section  3  of  the  BHC  Act  and  such 
proceedings  as  may  be  ordered  by  the 
Board  with  respect  to  applications  under 
section  18(c)  of  the  FDIA.  In  such  initial 
licensing  proceedings,  the  procedures 
set  forth  in  subpart  A  of  this  part  shall 
apply,  except  that  the  Board  may 
designate  a  Board  Counsel  to  reiu’esent 
the  Board  in  a  nonadversary  capacity 
for  the  purpose  of  developing  for  the 
record  information  relevant  to  the  issues 
to  be  determined  by  the  Presiding 
Officer  and  the  Board.  In  such 
proceedings.  Board  Counsel  shall  be 
considered  to  be  a  decisional  employee 
for  purposes  of  §  §  263.9  and  263.40  of 
subpart  A. 

Subpart  C— Rules  and  Procedures  for 
Assessment  and  Collection  of  Civil 
Money  Penalties 

§263.60  Scope. 

The  Uniform  Rules  set  forth  in  subpart 
A  of  this  part  shall  govern  the 
procedures  for  assessment  of  civil 
money  penalties,  except  as  otherwise 
provided  in  this  subpart. 

§  263.61  Opportunity  for  informal 
procoeding. 

In  die  sole  discretion  of  the  Board's 
General  Counsel  the  General  Counsel 
may,  prior  to  the  issuance  by  the  Board 
of  a  notice  of  assessment  of  civil 
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penalty,  advise  the  affected  person  that 
the  issuance  of  a  notice  of  assessment  of 
civil  penalty  is  being  considered  and  the 
reasons  and  authority  for  the  proposed 
assessment.  The  General  Counsel  may 
provide  the  person  an  opportimlty  to 
present  written  materials  or  request  a 
conference  with  members  of  the  Board’s 
staff  to  show  that  the  penalty  should  not 
be  assessed  or,  if  assessed,  should  be 
reduced  in  amount. 

§  263.62  Relevant  considerations  for 
assessment  of  dvtl  penalty. 

In  determining  the  amount  of  the 
penalty  to  be  assessed,  the  Board  shall 
take  into  account  the  appropriateness  of 
the  penalty  with  respect  to  the  Hnancial 
resources  and  good  faith  of  the  person 
charged,  the  gravity  of  the  misconduct, 
the  history  of  previous  misconduct,  the 
economic  benefit  derived  by  the  person 
from  the  misconduct,  and  such  other 
matters  as  justice  may  require. 

§  263.63  Assessment  order. 

(a)  In  the  event  of  consent  to  an 
assessment  by  the  person  concerned,  or 
if,  upon  the  record  made  at  an 
administrative  hearing,  the  Board  finds 
that  the  grounds  for  having  assessed  the 
penalty  have  been  established,  the 
Board  may  issue  a  final  order  of 
assessment  of  civil  penalty.  In  its  final 
order,  the  Board  may  modify  the  amount 
of  the  penalty  specified  in  the  notice  of 
assessment. 

(b)  An  assessment  order  is  effective 
immediately  upon  issuance,  or  upon 
such  other  date  as  may  be  specified 
therein,  and  shall  remain  effective  and 
enforceable  until  it  is  stayed,  modified, 
terminated,  or  set  aside  by  action  of  the 
Board  or  a  reviewing  court. 

§  263.64  Payment  of  civil  penalty. 

(a)  The  date  designated  in  the  notice 
of  assessment  for  pa3mient  of  the  civil 
penalty  will  normally  be  60  days  from 
the  issuance  of  the  notice.  If,  however, 
the  Board  finds  in  a  specific  case  that 
the  purposes  of  the  authorizing  statute 
would  be  better  served  if  the  60-day 
period  is  changed,  the  Board  may 
shorten  or  lengthen  the  period  or  make 
the  civil  penalty  payable  immediately 
upon  receipt  of  the  notice  of  assessment. 

If  a  timely  request  for  a  formal  hearing 
to  challenge  an  assessment  of  civil 
penalty  is  filed,  payment  of  the  penalty 
shall  not  be  required  unless  and  until 
the  Board  issues  a  final  order  of 
assessment  following  the  hearing.  If  an 
assessment  order  is  issued,  it  will 
specify  the  date  by  which  the  civil 
penalty  should  be  paid  or  collected. 

(b)  Checks  in  payment  of  civil 
penalties  should  be  made  payable  to  the 
"Board  of  Governors  of  the  Federal 


Reserve  System.”  Upon  collection,  the 
Board  shall  forward  the  amount  of  the 
penalty  to  the  Treasury  of  the  United 
States. 

Subpart  D—Rules  and  Procedures 
Applicable  to  Suspension  or  Removal 
of  an  Institution-Affiliated  Party  Where 
a  Felony  Is  Charged  or  Proven 

S  263.70  Purpose  and  scope. 

The  rules  and  procedures  set  forth  in 
this  subpart  apply  to  informal  hearings 
afforded  to  any  institution-affiliated 
party  for  whom  the  Board  is  the 
appropriate  regulatory  agency,  who  has 
been  suspended  or  removed  from  office 
or  prohibited  from  further  participation 
in  any  manner  in  the  conduct  of  the 
institution's  affairs  by  a  notice  or  order 
issued  by  the  Board  upon  the  grounds 
set  forth  in  section  8(g)  of  the  FDIA  (12 
U.S.C.  1818(g)). 

§  263.71  Notice  or  order  of  suspension, 
removal,  or  prohibition. 

(a)  Grounds.  The  Board  may  suspend 
an  institution-affiliated  party  from  office 
or  prohibit  an  institution-affiliated  party 
from  further  participation  in  any  manner 
in  the  conduct  of  an  institution’s  affairs 
when  the  person  is  charged  in  any 
information,  indictment,  or  complaint 
authorized  by  a  United  States  attorney 
with  the  commission  of,  or  participation 
in,  a  crime  involving  dishonesty  or 
breach  of  trust  that  is  punishable  by 
imprisonment  for  a  term  exceeding  one 
year  under  State  or  Federal  law.  The 
Board  may  remove  an  institution- 
affiliated  party  fit)m  office  or  prohibit  an 
institution-affiliated  party  from  further 
participation  in  any  manner  in  the 
conduct  of  an  institution’s  affairs  when 
the  person  is  convicted  of  such  an 
offense  and  the  conviction  is  not  subject 
to  further  direct  appellate  review.  The 
Board  may  suspend  or  remove  an 
institution-affiliated  party  or  prohibit  an 
institution-affiliated  party  from 
participation  in  an  institution’s  affairs  in 
these  circumstances  if  the  Board  finds 
that  continued  service  to  the  financial 
institution  or  participation  in  its  affairs 
by  the  institution-affiliated  party  may 
pose  a  threat  to  the  interests  of  the 
institution’s  depositors  or  may  threaten 
to  impair  public  confidence  in  the 
financial  institution. 

(b)  Contents.  The  Board  commences  a 
suspension,  removal,  or  prohibition 
action  imder  this  subpart  with  the 
issuance,  and  service  upon  a  institution- 
affiliated  party,  of  a  notice  of 
suspension  from  office,  or  order  of 
removal  fit)m  office,  or  notice  or  order  of 
prohibition  from  participation  in  the 
financial  institution’s  affairs.  Such  a 
notice  or  order  shall  indicate  the  basis 


for  the  suspension,  removal,  or 
prohibition  and  shall  inform  the 
institution-affiliated  party  of  the  right  to 
request  in  writing,  within  30  days  of 
service  of  the  notice  or  order,  an  ' 
opportunity  to  show  at  an  informal 
hearing  that  continued  service  to,  or 
participation  in  the  conduct  of  the 
affairs  of,  the  financial  institution  does 
not  and  is  not  likely  to  pose  a  threat  to 
the  interests  of  the  financial  institution’s 
depositors  or  threaten  to  impair  public 
confidence  in  the  financial  institution. 
Failure  to  file  a  timely  request  for  an 
informal  hearing  shall  be  deemed  to  be  a 
waiver  of  the  right  to  request  such  a 
hearing.  A  notice  of  suspension  or 
prohibition  shall  remain  in  effect  until 
the  criminal  charge  upon  which  the 
notice  is  based  is  finally  disposed  of  or 
until  the  notice  is  terminated  by  the 
Board. 

(c)  Service.  The  notice  or  order  shall 
be  served  upon  the  affiliated  financial 
institution  concerned,  whereupon  the 
institution-affiliated  party  shall 
immediately  cease  service  to  the 
financial  institution  or  further 
participation  in  any  manner  in  the 
conduct  of  the  afiairs  of  the  financial 
institution.  A  notice  or  order  of 
suspension,  removal,  or  prohibition  may 
be  served  by  any  of  the  means 
authorized  for  service  under  § 

263.11(c)(2)  of  subpart  A. 

§  263.72  Request  for  Informal  hearing. 

An  institution-affiliated  party  who  is 
suspended  or  removed  from  office  or 
prohibited  from  participation  in  the 
institution’s  affairs  may  request  an 
informal  hearing  within  30  days  of 
service  of  the  notice  or  order.  The 
request  shall  be  filed  in  writing  with  the 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 

DC  20551.  The  request  shall  state  with 
particularity  the  relief  desired  and  the 
grounds  therefor  and  shall  include, 
when  available,  supporting  evidence  in 
the  form  of  affidavits.  If  the  institution- 
affiliated  party  desires  to  present  oral 
testimony  or  witnesses  at  the  hearing, 
the  institution-affiliated  party  must 
include  a  request  to  do  so  with  the 
request  for  informal  hearing.  The 
request  to  present  oral  testimony  or 
witnesses  shall  specify  the  names  of  the 
witnesses  and  the  general  nature  of  their 
expected  testimony. 

§  263.73  Order  for  Informal  hearing. 

(a)  Issuance  of  hearing  order.  Upon 
receipt  of  a  timely  request  for  an 
informal  hearing,  the  Secretary  shall 
promptly  issue  an  order  directing  an 
informal  hearing  to  commence  within  30 
days  of  the  receipt  of  the  request.  At  the 
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request  of  the  institution-affiliated  party, 
the  Secretary  may  order  the  hearing  to 
commence  at  a  time  more  than  30  days 
after  the  receipt  of  the  request  for 
hearing.  The  hearing  shall  be  held  in 
Washington.  DC  or  at  such  other  place 
as  may  be  designated  by  the  Secretary, 
before  presiding  oncers  designated  by 
the  Secretary  to  conduct  the  hearing. 

The  presiding  oRicers  normally  will 
include  representatives  from  the  Board's 
Legal  Division  and  the  Division  of 
Banking  Supervision  and  Regulation  and 
from  the  appropriate  Federal  Reserve  ' 
Bank. 

(b)  Waiver  of  oral  hearing.  A 
institution-affrliated  party  may  waive  in 
writing  his  or  her  right  to  an  oral  hearing 
and  instead  elect  to  have  the  matter 
determined  by  the  Board  solely  on  the 
basis  of  written  submissions. 

(c)  Hearing  proceduree.  {\)  The 
institution-affiliated  party  may  appear 
at  the  hearing  personally,  through 
counsel,  or  personally  with  counsel.  The 
institution-affiliated  party  shall  have  the 
right  to  introduce  relevant  written 
materials  and  to  present  an  oral 
argument.  The  institution-affrliated 
party  may  introduce  oral  testimony  and 
present  witnesses  only  if  expressly 
authorized  by  the  Board  or  the 
Secretary.  Except  as  provided  in  $ 

263.11,  the  adjudicative  procedures  of 
the  Administrative  Procedure  Act  (5 
U.S.C  554-557)  and  of  subpart  A  of  this 
part  shall  not  apply  to  the  informal 
hearing  ordered  under  this  subpart 
unless  the  Board  orders  that  subpa^  A 
of  this  part  applies. 

(2)  The  informal  hearing  shall  be 
recorded  and  a  transcript  shall  be 
furnished  to  the  institution-affiliated 
party  upon  request  and  after  the 
payment  of  the  cost  thereof.  Witnesses 
need  not  be  sworn,  unless  specifrcally 
requested  by  a  party  or  the  presiding 
officers.  The  presiding  officer^  may  ask 
questions  of  any  witness. 

(3)  The  presiding  officers  may  order 
the  record  to  be  kept  open  for  a 
reasonable  period  following  the  hearing 
(normally  five  business  days),  during 
which  time  additional  submissions  to 
the  record  may  be  made.  Thereafter,  the 
record  shall  be  closed. 

(d)  Authority  of  presiding  officers'.  In 
the  course  of  or  in  connection  with  any 
proceeding  under  this  subpart,  the  Board 
or  the  presiding  officers  are  authorized 
to  administer  oaths  and  affirmations,  to 
take  or  cause  to  be  taken  depositions,  to 
issue,  quash  or  modify  subpoenas  and 
subpoenas  duces  tecum,  and,  for  the 
enforcement  thereof,  to  apply  to  an 
appropriate  United  States  district  court 
All  action  relating  to  depositions  and 
subpoenas  shall  be  in  accordance  with 


the  rules  provided  in  §S  263.34  and 
263.53. 

(e)  Recommendation  of  presiding 
officers.  The  presiding  officers  shall 
make  a  recommendation  to  the  Board 
concerning  the  notice  or  order  of 
suspension,  removal  or  prohibition 
within  20  calendar  days  following  the 
close  of  the  record  on  the  heeuing. 

9263.74  DMWon  of  the  Board. 

(a)  Within  60  days  following  the  close 
of  the  record  on  the  hearing,  or  receipt 
of  written  submissions  where  a  hearing  '' 
has  been  waived,  the  Board  shall  notify 
the  institution-affiliated  party  whether 
the  notice  of  suspension  or  prohibition 
will  be  continued  terminated,  or 
otherwise  modified  or  whether  the 
order  of  removal  or.  prohibition  will  be 
rescinded  or  otherwise  modified.  The 
notification  shall  contain  a  statement  of 
the  basis  for  any  adverse  decision  by 
the  Board.  In  the  case  of  a  decision 
favorable  to  the  institution-affiliated 
party,  the  Board  shall  take  prompt 
action  to  rescind  or  otherwise  modify 
the  order  of  suspension,  removal  or 
prohibition. 

(b)  In  deciding  the  question  of 
suspension,  removal,  or  prohibition 
under  this  subpart,  the  Board  shall  not 
rule  on  the  question  of  the  guilt  or 
innocence  of  the  individual  with  respect 
to  the  crime  with  which  the  individual 
has  been  charged 

Subpart  E— Procedures  for  Issuance 
and  Enforcement  of  Directives  to 
Maintain  Adequate  Capital 

9  263J0  Purpose  and  scope. 

This  subpart  establishes  procedures 
under  whi(±  the  Board  may  issue  a 
directive  or  take  other  action  to  require 
a  state  member  bank  or  a  bank  holding 
company  to  achieve  and  maintain 
adequate  capital. 

9263J1  Definitions. 

(a)  Bank  holding  company  means  any 
cinnpany  that  controls  a  bank  as  delink 
in  section  2  of  the  BHC  Acl  12  U.S.C. 
1841,  and  in  the  Board's  Regulation  Y  (12 
CFR  225.2(b))  or  any  direct  or  indirect 
subsidiary  thereof  other  than  a  bank 
subsidiary  as  defined  in  section  2(c)  of 
the  BHC  Act  12  U.S.C.  1841(c),  and  in 
the  Board’s  Regulation  Y  (12  CFR 
225.2(a)). 

(b)  Capital  Adequacy  Guidelines 
means  those  guidelines  for  bank  holding 
companies  and  state  member  banks 
contained  in  appendices  A  and  D  to  the 
Board's  Regulation  Y  (12  CFR  Part  225), 
and  in  Appendix  A  to  the  Board’s 
Regulation  H  (12  CFR  part  208),  or  any 
succeeding  capital  guidelines 
promulgated  by  the  Board. 
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(c)  Directive  means  a  frnal  order 
issued  by  the  Board  pursuant  to  ILSA 
(12  U.S.C.  39(^(b)(2))  requiring  a  state 
member  bank  or  bank  holding  company 
to  increase  capital  to  or  maintain  capital 
at  the  minimum  level  set  forth  in  the 
Board’s  Capital  Adequacy  Guidelines  or 
as  otherwise  established  under 
procedures  described  In  9  283.85  of  this 
subpart. 

(d)  State  member  bank  means  any 
state-chartered  bank  that  is  a  member  of 
the  Federal  Reserve  System. 

9263.82  EstabBehment  of  mtnfanum  capital 
levels. 

The  Board  has  established  minimum 
capital  levels  for  state  member  banks 
and  bank  holding  companies  in  its 
Capital  Adequacy  Guidelines.  The 
Board  may  set  higher  capital  levels  as 
necessaiy  and  appropriate  for  a 
particular  state  member  bank  or  bank 
holding  company  based  upon  its 
frnancial  condition,  managerial 
resources,  prospects,  or  similar  factors, 
pursuant  to  the  procedures  set  forth  in  § 
263.85  of  this  subpart. 

9  263.83  Issuance  of  capital  directives. 

(a)  Notice  of  intent  to  issue  directive. 

If  a  state  member  bank  or  bank  holding 
company  is  operating  with  less  than  the 
minimum  level  of  capital  established  in 
the  Board’s  Capital  Adequacy 
Guidelines,  or  as  otherwise  established 
under  the  procedures  described  in  9 
263.85  of  this  subpart.the  Board  may 
issue  and  serve  upon  such  state  member 
bank  or  bank  holding  company  written 
notice  of  the  Board’s  intent  to  issue  a 
directive  to  require  the  bank  or  bank 
holding  company  to  achieve  and 
maintain  adequate  capital  within  a 
specified  time  period. 

(b)  Contents  of  notice.  The  notice  of 
intent  to  issue  q  directive  shall  include: 

(1)  The  required  minimum  level  of 
capital  to  be  achieved  or  maintained  by 
the  institution; 

(2)  Its  current  level  of  capital;  , 

(3)  'The  proposed  increase  in  capital 
needed  to  meet  the  minimum 
requirements; 

(4)  The  proposed  date  or  schedule  for 
meeting  these  minimum  requirements; 

(5)  When  deemed  appropriate, 
specific  details  of  a  proposed  plan  for 
meeting  the  minimum  capital 
requirements;  and 

(6)  The  date  for  a  written  response  by 
the  bank  or  bank  holding  company  to 
the  proposed  directive,  which  shall  be  at 
least  14  days  from  the  date  of  issuance 
of  the  notice  unless  the  Board 
determines  a  shorter  period  is  necessary 
because  of  the  frnancial  condition  of  the 
bank  or  bank  holding  company. 
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(c)  Response  to  notice.  The  bank  or 
bank  holding  company  may  file  a 
written  response  to  the  notice  within  the 
time  period  set  by  the  Board.  The 
response  may  include: 

(1)  An  explanation  why  a  directive 
should  not  be  issued; 

(2)  Any  proposed  modification  of  the 
terms  of  the  directive; 

(3)  Any  relevant  information, 
mitigating  circumstances, 
documentation  or  other  evidence  in 
support  of  the  institution’s  position 
regarding  the  proposed  directive;  and 

(4)  The  institution’s  plan  for  attaining 
the  required  level  of  capital. 

(d)  Failure  to  file  response.  Failure  by 
the  bank  or  bank  holding  company  to 
file  a  written  response  to  the  notice  of 
intent  to  issue  a  directive  within  the 
specified  time  period  shall  constitute  a 
waiver  of  the  opportunity  to  respond 
and  shall  constitute  consent  to  the 
issuance  of  such  directive. 

(e)  Board  consideration  of  response. 
After  considering  the  response  of  the 
bank  or  bank  holding  company,  the 
Board  may: 

(1)  Issue  the  directive  as  originally 
proposed  or  in  modified  form; 

(2)  Determine  not  to  issue  a  directive 
and  so  notify  the  bank  or  bank  holding 
company;  or 

(3)  Seek  additional  information  or 
clarification  of  the  response  by  the  bank 
or  bank  holding  company. 

(f)  Contents  of  directive.  Any  directive 
issued  by  the  Board  may  order  the  bank 
or  bank  holding  company  to: 

(1)  Achieve  or  maintain  the  minimum 
capital  requirement  established 
pursuant  to  the  Board’s  Capital 
Adequacy  Guidelines  or  the  procedures 
in  §  263.85  of  this  subpart  by  a  certain 
date: 

(2)  Adhere  to  a  previously  submitted 
plan  or  submit  for  approval  and  adhere 
to  a  plan  for  achieving  the  minimum 
capital  requirement  by  a  certain  date; 

(3)  Take  other  specific  action  as  the 
Board  directs  to  achieve  the  minimum 
capital  levels,  including  requiring  a 
reduction  of  assets  or  asset  growth  or 
restriction  on  the  payment  of  dividends: 
or 

(4)  Take  any  combination  of  the  above 
actions. 

(g)  Request  for  reconsideration  of 
directive.  Any  state  member  bank  or 
bank  holding  company,  upon  a  change 
in  circumstances,  may  request  the  Board 
to  reconsider  the  terms  of  a  directive 
and  may  propose  changes  in  the  plan 
under  which  it  is  operating  to  meet  the 
required  minimum  capital  level.  'The 
directive  and  plan  continue  in  effect 
while  such  request  is  pending  before  the 
Board. 


S  263.84  Enforcamant  of  directiva. 

(a)  Judicial  and  administrative 
remedies.  (1)  Whenever  a  bank  or  bank 
holding  company  fails  to  follow  a 
directive  issued  under  this  subpart,  or  to 
submit  or  adhere  to  a  capital  adequacy 
plan  as  required  by  such  directive,  the 
Board  may  seek  enforcement  of  the 
directive,  including  the  capital  adequacy 
plan,  in  the  appropriate  United  State 
district  court,  pursuant  to  section  908 

(b)(2)(B)(ii)  of  ILSA  (12  U.S.C. 
3907(b)(2)(6)(ii))  and  to  section  8(i)  of 
the  FDIA  (12  U.S.C.  1818(i)),  in  the  same 
manner  and  to  the  same  extent  as  if  the 
directive  were  a  final  cease-and-desist 
order. 

(2)  The  Board,  pursuant  to  section 
910(d]  of  ILSA  (12  U.S.C.  3909(d}),  may 
also  assess  civil  money  penalties  for 
violation  of  the  directive  against  any 
bank  or  bank  holding  company  and  any 
institution-afiiliated  party  of  the  bank  or 
bank  holding  company,  in  the  same 
manner  and  to  the  same  extent  as  if  the 
directive  were  a  final  cease-and-desist 
order. 

(b)  Other  enforcement  actions.  A 
directive  may  be  issued  separately,  in 
conjunction  with,  or  in  addition  to  any 
other  enforcement  actions  available  to 
the  Board,  including  issuance  of  cease- 
and-desist  orders,  the  approval  or  denial 
of  applications  or  notices,  or  any  other 
actions  authorized  by  law. 

(c)  Consideration  in  application 
proceedings.  In  acting  upon  any 
application  or  notice  submitted  to  the 
Board  pursuant  to  any  statute 
administered  by  the  Board,  the  Board 
may  consider  the  progress  of  a  state 
member  bank  or  bank  holding  company 
or  any  subsidiary  thereof  in  adhering  to 
any  duective  or  capital  adequacy  plan 
required  by  the  Board  pursuant  to  this 
subpart,  or  by  any  other  appropriate 
banking  supervisory  agency  pursuant  to 
ILSA.  The  Board  shall  consider  whether 
approval  or  a  notice  of  intent  not  to 
disapprove  would  divert  earnings, 
diminish  capital,  or  otherwise  impede 
the  bank  or  bank  holding  company  in 
achieving  its  required  minimum  capital 
level  or  complying  with  its  capital 
adequacy  plan. 

§  263d65  EstabOshment  of  Incroaatd 
capital  laval  for  apacific  Institutions. 

(a)  Establishment  of  capital  levels  for 
specific  institutions.  ’The  Board  may 
establish  a  capital  level  higher  than  the 
minimum  specified  in  the  Board’s 
Capital  Adequacy  Guidelines  for  a 
specific  bank  or  bank  holding  company 
pursuant  to: 

(1)  A  written  agreement  or 
memorandum  of  understanding  between 
the  Board  or  the  appropriate  Federal 


Reserve  Bank  and  the  bank  or  bank 
holding  company; 

(2)  A  temporary  or  final  cease-and- 
desist  order  issued  pursuant  to  section 
8(b)  or  (c)  of  the  FDIA  (12  U.S.C  1818(b) 
or  (c)); 

(3)  A  condition  for  approval  of  an 
application  or  issuance  of  a  notice  of 
intent  not  to  disapprove  a  proposal; 

(4)  Or  other  similar  means:  or 

(5)  The  procedures  set  forth  in 
paragraph  (b)  of  this  section. 

(b)  Pracedure  to  establish  higher 
capital  requirement — [\)  Notice.  When 
the  Board  determines  that  capital  levels 
above  those  in  the  Board’s  Capital 
Adequacy  Guidelines  may  be  necessary 
and  appropriate  for  a  particular  bank  or 
bank  holding  company  under  the 
circumstances,  the  Board  shall  give  the 
bank  or  bank  holding  company  notice  of 
the  proposed  higher  capital  requirement 
and  shall  permit  the  bank  or  bank 
holding  company  an  opportunity  to 
comment  upon  the  proposed  capital 
level,  whether  it  should  be  required  and, 
if  so,  imder  what  time  schedule.  The 
notice  shall  contain  the  Board’s  reasons 
for  proposing  a  higher  level  of  capital. 

(2)  Response.  *1110  bank  or  bank 
holding  company  shall  be  allowed  at 
least  14  days  to  respond,  unless  the 
Board  determines  that  a  shorter  period 
is  necessary  because  of  the  financial 
condition  of  the  bank  or  bank  holding 
company.  Failure  by  the  bank  or  bank 
holding  company  to  file  a  written 
response  to  the  notice  within  the  time 
set  by  the  Board  shall  constitute  a 
waiver  of  the  opportunity  to  respond 
and  shall  constitute  consent  to  issuance 
of  a  directive  containing  the  required 
minimum  capital  level. 

(3)  Board  decision.  After  considering 
the  response  of  the  institution,  the  Board 
may  issue  a  written  directive  to  the 
bank  or  bank  holding  company  setting 
an  appropriate  capital  level  and  the  date 
on  which  this  capital  level  will  become 
effective.  The  Board  may  require  the 
bank  or  bank  holding  company  to 
submit  and  adhere  to  a  plan  for 
achieving  such  higher  capital  level  as 
the  Board  may  set. 

(4)  Enforcement  of  higher  capital 
level.  The  Board  may  enforce  the  capital 
level  established  pursuant  to  the 
procedures  described  in  this  section  and 
any  plan  submitted  to  achieve  that 
capital  level  through  the  procedures  set 
forth  in  S  263.84  of  this  subpart. 

Subpart  F— Practiea  Before  the  Board 

9263.90  Scope. 

'This  subpart  prescribes  rules  relating 
to  general  practice  before  die  Board  on 
one’s  own  behalf  or  in  a 
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representational  capacity,  including  the 
circumstances  under  which  disciplinary 
sanctions  -  censure,  suspension,  or 
debarment  —  may  be  imposed  upon 
persons  appearing  in  a  representational 
capacity,  including  attorneys  and 
accountants,  but  not  including 
employees  of  the  Board.  These 
disciplinary  sanctions,  which  continue 
in  effect  beyond  the  duration  of  a 
specific  proceeding,  supplement  the 
provisions  of  §  263.6(b)  of  subpart  A 
which  address  control  of  a  specific 
proceeding. 

S  263,91  Censure,  suspension  or 
debarment 

The  Board  may  censure  an  individual 
or  suspend  or  debar  such  individual 
from  practice  before  the  Board  if  he  or 
she  engages,  or  has  engaged,  in  conduct 
warranting  sanctions  as  set  forth  in  § 
263.94;  refuses  to  comply  with  the  rules 
and  regulations  in  this  part;  nr  with 
intent  to  defraud  in  any  manner, 
willfully  and  knowingly  deceives, 
misleads,  or  threatens  any  client  or 
prospective  client  The  suspension  or 
debarment  of  an  individual  shall  be 
initiated  only  upon  a  finding  by  the 
Board  that  the  conduct  that  forms  the 
basis  for  the  disciplinary  action  is 
egregious. 

S  263.92  Definitions. 

(a)  As  used  in  this  subpart  the 
following  terms  shall  have  the  meaning 
given  in  this  section  unless  the  context 
otherwise  requires. 

(b) (1)  Practice  before  the  Board 
includes  any  matters  connected  with 
presentations  to  the  Board  or  to  any  of 
its  officers  or  employees  relating  to  a 
client's  rights,  privileges  or  liabilities 
under  laws  or  regulations  administered 
by  the  Board.  Such  matters  include,  but 
are  not  limited  to,  the  preparation  of  any 
statement,  opinion  or  other  paper  or 
document  by  an  attorney,  accountant,  or 
other  licensed  professional  which  is 
filed  with,  or  submitted  to.  the  Board,  on 
behalf  of  another  person  in.  or  in 
connection  with,  any  application, 
notification,  report  or  document;  the 
representation  of  a  person  at 
conferences,  hearings  and  meetings;  and 
the  transaction  of  o^er  business  before 
the  Board  on  behalf  of  another  person. 

(2)  Practice  before  the  Board  does  not 
include  work  prepared  for  an  institution 
solely  at  its  request  for  use  in  the 
ordinary  course  of  its  business. 

(c)  Attorney  means  any  individual 
who  is  a  member  in  good  standing  of  the 
bar  of  the  highest  court  of  any.  state, 
possession,  territory,  commonwealth,  or 
the  District  of  Columbia. 

(d)  Accountant  means  any  individual 
who  is  duly  qualified  to  practice  as  a 


certified  public  accountant  or  a  public 
accountant  in  any  state,  possession, 
territory,  commonwealth,  or  the  District 
of  Columbia. 

9263.93  EHgibiHty  to  practice. 

(a)  Attorneys.  Any  attorney  who  is 
qualified  to  practice  as  an  attorney  and 
is  not  currently  under  suspension  or 
debarment  pursuant  to  this  subpart  may 
practice  before  the  Board. 

(b)  Accountants.  Any  accountant  who 
is  qualified  to  practice  as  a  certified 
public  accountant  or  public  accountant 
and  is  not  currently  under  suspension  or 
debarment  by  the  Board  may  practice 
before  the  Board. 

9  263.94  Conduct  warranting  sanctions. 

Conduct  for  which  an  individual  may 
be  censured,  debarred  or  suspended 
from  practice  before  the  Boai^  includes, 
but  is  not  limited  to: 

(a)  Willfully  violating  or  willfully 
aiding  and  abetting  the  violation  of  any 
provision  of  the  Federal  banking  laws  or 
the  rules  and  regulations  thereunder  or 
conviction  of  any  ofiense  involving 
dishonesty  or  breach  of  trust; 

(b)  Knowingly  giving  false  or 
misleading  information,  or  participating 
in  any  way  in  the  giving  of  false 
information  to  the  BoaM  or  to  any  Board 
officer  or  employee,  or  to  any  tribunal 
authorized  to  pass  upon  matters 
administered  by  the  Board  in  connection 
with  any  matter  pending  or  likely  to  be 
pending  before  it  The  term 
“information”  includes  facts  or  other 
statements  contained  in  testimony, 
financial  statements,  applications, 
affidavits,  declarations,  or  any  other 
document  or  written  or  oral  statement; 

(c)  Directly  or  indirectly  attempting  to 
influence,  or  offering  or  agreeing  to 
attempt  to  influence,  the  official  action 
of  any  officer  or  employee  of  the  Board 
by  the  use  of  threats,  false  accusations, 
duress  or  coercion,  by  the  offer  of  any 
special  inducement  or  promise  of 
advantage  or  by  the  bestowing  of  any 
gift  favor,  or  thing  of  value; 

(d)  Disbarment  or  suspension  from 
practice  as  an  attorney,  or  debarment  or  . 
suspension  fiom  practice  as  a  certified 
public  accountant  or  public  accountant 
by  any  duly  constituted  authority  of  any 
state,  possession,  commonwealth,  or  the 
District  of  Columbia  for  the  conviction 

of  a  felony  or  misdemeanor  involving 
personal  dishonesty  or  breach  of  trust  in 
matters  relating  to  the  supervisory 
responsibilities  of  the  Board,  where  the 
conviction  has  not  been  reversed  on 
appeal; 

(e)  Knowingly  aiding  or  abetting 
another  individual  to  practice  before  the 
Board  during  that  individual's  period  of 
suspension,  debarment,  or  ineligibility; 


(f)  Contemptuous  conduct  in 
connection  with  practice  before  the 
Board,  and  knowingly  making  false 
acctisations  and  statements,  or 
circulating  or  publishing  malicious  or 
libelous  matter; 

(g)  Suspension  or  debarment  from 
practice  before  the  OCC,  the  FDIC,  the 
OTS,  the  Securities  and  Exchange 
Commission,  the  NCUA,  or  any  other 
Federal  agency  based  on  matters 
relating  to  the  supervisory 
responsibilities  of  the  Board; 

(h)  Willful  or  knowing  violation  of  any 
of  the  regulations  contained  in  this  part 

9  263.95  Initiation  of  disciplinaty 
procaedlng. 

(a)  Receipt  of  information.  An 
individual,  including  any  employee  of 
the  Board,  who  has  reason  to  believe 
that  an  individual  practicing  before  the 
Board  in  a  representative  capacity  has 
engaged  in  any  conduct  that  would 
serve  as  a  basis  for  censure,  suspension 
or  debarment  under  9  263.94,  may  make 
a  report  thereof  and  forward  it  to  the 
Board. 

(b)  Censure  without  formal 
proceeding.  Upon  receipt  of  information 
regarding  an  individual’s  qualification  to 
practice  before  the  Board,  the  Board 
may,  after  giving  the  individual  notice 
and  opportunity  to  respond,  censure 
such  individual. 

(c)  Institution  of  formal  disciplinary 
proceeding.  When  the  Board  has  reason 
to  believe  that  any  individual  who 
practices  before  the  Board  in  a 
representative  capacity  has  engaged  in 
conduct  that  would  serve  as  a  basis  for 
censure,  suspension  or  debarment  under 
9  263.94  the  Board  may,  after  giving  the 
individual  notice  and  opportunity  to 
respond,  institute  a  formal  disciplinary 
proceeding  against  such  individual.  The 
proceeding  shall  be  conducted  pursuant 
to  9  263.97  and  shall  be  initiated  by  a 
complaint  issued  by  the  Board  that 
names  the  individual  as  a  respondent. 
Except  in  cases  when  time,  the  nature  of 
the  proceeding,  or  the  public  interest  do 
not  permit  a  proceeding  under  this 
section  shall  not  be  instituted  until  the 
respondent  has  been  informed,  in' 
writing,  of  the  facts  or  conduiit  which 
warrant  institution  of  a  proceeding  and 
the  respondent  has  been  accorded  the 
opportunity  to  comply  with  all  lawful 
requirements  or  take  whatever  action 
may  be  necessary  to  remedy  the  conduct 
that  is  the  basis  for  the  initiation  of  the 
proceeding. 

9263.96  Conferences. 

(a)  General.  The  Board's  staff  may 
confer  with  a  proposed  respondent 
concerning  allegations  of  misconduct  or 
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other  grounds  for  censure,  debarment  or 
suspension,  regardless  of  whether  a 
proceeding  for  debarment  or  suspension 
has  been  instituted.  If  a  conference 
results  in  a  stipulation  in  connection 
with  a  proceeding  in  which  the 
individual  is  the  respondent,  the 
stipulation  may  be  entered  in  the  record 
at  the  request  of  either  party  to  the 
proceeding. 

(b)  Resignation  or  voluntary 
suspension.  In  order  to  avoid  the 
institution  of,  or  a  decision  in,  a 
debarment  or  suspension  proceeding,  a 
person  who  practices  before  the  Board 
may  consent  to  suspension  ht)m 
practice.  At  the  discretion  of  the  Board, 
the  individual  may  be  suspended  or 
debarred  in  accordance  with  the 
consent  o^ered. 

§  263.97  Proceedings  under  this  subpart 

Except  as  otherwise  provided  in  this 
subpart,  any  hearing  held  under  this 
subpart  shall  be  held  before  an 
adniinistrative  law  judge  of  the  OFIA 
pursuant  to  procediues  set  forth  in 
subparts  A  and  B  of  this  part.  The  Board 
shall  appoint  a  person  to  represent  the 
Board  in  the  hearing.  Any  person  having 
prior  involvement  in  the  matter  which  is 
the  basis  for  the  suspension  or 
debarment  proceeding  shall  be 
disqualihed  from  representing  the  Board 
in  the  hearing.  The  hearing  shall  be 
closed  to  the  public  unless  the  Board, 
sua  sponte  or  on  the  request  of  a  party, 
otherwise  directs.  The  administrative 
law  judge  shall  refer  a  recommended 
decision  to  the  Board,  which  shall  issue 
the  final  decision  and  order.  In  its  final 
decision  and  order,  the  Board  may 
censure,  debar  or  suspend  an  individual, 
or  take  such  other  disciplinary  action  as 
the  Board  deems  appropriate. 

§  263.98  Effect  of  suspension,  debarment 
or  censure. 

(a)  Debarment.  If  the  final  order 
against  the  respondent  is  for  debarment, 
the  individual  will  not  thereafter  be 
permitted  to  practice  before  the  Board 
unless  otherwise  permitted  to  do  so  by 
the  Board  pursuant  to  §  263.99  of  this 
subpart. 

(b)  Suspension.  If  the  final  order 
against  the  respondent  is  for  suspension, 
the  individual  will  not  thereafter  be 
permitted  to  practice  before  the  Board 
during  the  period  of  suspension. 

(c)  Censure.  If  the  Hnal  order  against 
the  respondent  is  for  censure,  the 
individual  may  be  permitted  to  practice 
before  the  Board,  but  such  individual's 
future  representations  may  be  subject  to 
conditions  designed  to  promote  high 
standards  of  conduct.  If  a  written  letter 
of  censure  is  issued,  a  copy  will  be 
maintained  in  the  Board's  files. 


(d)  Notice  of  debarment  or 
suspension.  Upon  the  issuance  of  a  final 
order  for  suspension  or  debarment,  the 
Board  shall  give  notice  of  the  order  to 
appropriate  officers  and  employees  of 
the  Board,  to  interested  departments 
and  agencies  of  the  Federal 
Government,  and  to  the  appropriate 
authorities  of  the  State  in  which  any 
debarred  or  suspended  individual  is  or 
was  licensed  to  practice. 

§  263.99  Petition  for  reinstatement 

The  Board  may  entertain  a  petition  for 
reinstatement  from  any  person  debarred 
from  practice  before  the  Board.  The 
Board  shall  grant  reinstatement  only  if 
the  Board  finds  that  the  petitioner  is 
likely  to  act  in  accordance  with  the 
regulations  in  this  part  and  that 
granting  reinstatement  would  not  be 
contrary  to  the  public  interest.  Any 
request  for  reinstatement  shall  be 
limited  to  written  submissions  unless 
the  Board,  in  its  discretion,  affords  the 
petitioner  an  informal  hearing. 

Subpart  G— Rules  Regarding  Claims 
Under  the  Equal  Access  to  Justice  Act 

§  263.100  Authority  and  scope. 

This  subpart  implements  the 
provisions  of  the  ^ual  Access  to  Justice 
Act  (5  U.S.C.  504)  as  they  apply  to 
formal  adversary  adjudications  before 
the  Board.  The  types  of  proceedings 
covered  by  this  subpart  are  listed  in  §  § 
263.1  and  263.50. 

§  263.101  Standards  for  awards. 

A  respondent  in  a  covered  proceeding 
that  prevails  on  the  merits  of  that 
proceeding  against  the  Board,  and  that 
is  eligible  under  this  subpart  as  defined 
in  S  263.103,  may  receive  an  award  for 
fees  and  expenses  incurred  in  the 
proceeding  unless  the  position  of  the 
Board  during  the  proceeding  was 
substantially  justified  or  special 
circumstances  make  an  award  imjust. 
The  position  of  the  Board  includes,  in 
addition  to  the  position  taken  by  the 
Board  in  the  adversary  proceeding,  the 
action  or  failure  to  act  by  the  Board 
upon  which  the  adversary  proceeding 
was  based.  An  award  will  be  reduced  or 
denied  if  the  applicant  has  unduly  or 
unreasonably  protracted  the 
proceedings. 

§263.102  Prevailing  party. 

Only  an  eligible  applicant  that 
prevailed  on  the  merits  of  an  adversary 
proceeding  may  qualify  for  an  award 
under  this  subpart. 

§26X103  Eligibility  of  applicants. 

(a)  General  rule.  To  be  eligible  for  an 
award  under  this  subpart,  an  applicant 
must  have  been  named  as  a  party  to  the 


adjudicatory  proceeding  and  show  that 
it  meets  all  other  conditions  of  eligibility 
set  forth  in  paragraphs  (b)  and  (c)  of  this 
section. 

(b)  Types  of  eligible  applicant  An 
applicant  is  eligible  for  an  award  only  if 
it  meets  at  least  one  of  the  following 
descriptions: 

(1)  An  individual  with  a  net  worth  of 
not  more  than  $2  million  at  the  time  the 
adversary  adjudication  was  initiated; 

(2)  Any  sole  owner  of  an 
unincorporated  business,  or  any 
partnership,  corporation,  associations, 
unit  of  local  government  or  organization, 
the  net  worth  of  which  did  not  exceed 
$7,000,000  and  which  did  not  have  more 
than  500  employees  at  the  time  the 
adversary  adjudication  was  initiated; 

(3)  A  charitable  or  other  tax-exempt 
organization  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
(26  U.S.C.  501(c)(3))  with  not  more  than 
500  employees  at  Ae  time  the  adversary 
proceeding  was  initiated;  or 

(4)  A  cooperative  association  as 
defined  in  section  15(a)  of  the 
Agricultural  Marketing  Act  (12  U.S.C 
1141j(a))  with  not  more  than  500 
employees  at  the  time  the  adversary 
proceeding  was  initiated. 

(c)  Factors  to  be  considered.  In 
determining  the  eligibility  of  an 
applicant: 

(1)  An  applicant  who  owns  an 
unincorporated  business  shall  be 
considered  as  an  “individual”  rather 
than  a  “sole  owner  of  an  unincorporated 
business”  if  the  issues  on  which  he  or 
she  prevailed  are  related  to  personal 
interests  rather  than  to  business 
interests. 

(2)  An  applicant's  net  worth  includes 
the  value  of  any  assets  disposed  of  for 
the  purpose  of  meeting  an  eligibility 
standard  and  excludes  the  value  of  any 
obligations  incurred  for  this  purpose. 
Transfers  of  assets  or  obligations 
incurred  for  less  than  reasonably 
equivalent  value  wall  be  presumed  to 
have  been  made  for  this  piupose. 

(3)  The  net  worth  of  a  financial 
institution  shall  be  established  by  the 
net  worth  information  reported  in 
conformity  with  applicable  instructions 
and  guidelines  on  the  financial 
institution's  financial  report  to  its 
supervisory  agency  for  the  last  reporting 
date  before  the  initiation  of  the 
adversary  proceeding.  A  bank  holding 
company's  net  worth  will  be  considered 
on  a  consolidated  basis  even  if  the  bank 
holding  company  is  not  required  to  file 
its  regulatory  reports  to  the  Board  on  a 
consolidated  basis. 

(4)  The  employees  of  an  applicant 
include  all  those  persons  who  were 
regularly  providing  services  for 
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remuneration  for  the  applicant,  inulef  its 
direction  and  control  on  the  date  the 
adversary  proceeding  was  initiated. 
Part-time  employees  are  counted  on  a 
proportional  basis. 

(5)  The  net  worth  and  number  of 
employees  of  the  applicant  and  all  of  its 
affiliates  shall  be  aggregated  to 
determine  eligibility.  As  used  in  this 
subpart,  “affiliates"  are:  individuals, 
corporations,  and  entities  that  directly 
or  indirectly  or  acting  through  one  or 
more  entities  control  at  least  25%  of  the 
voting  shares  of  the  applicant,  and 
corporations  and  entities  of  which  the 
applicant  directly  or  indirectly  owns  or 
controls  at  least  25%  of  die  voting 
shares.  Hie  Board  may  determine,  in 
light  of  the  actual  relationship  among 
the  affiliated  entities,  that  aggregation 
with  regard  to  one  or  more  of  the 
applicant's  affiliates  would  be  unjust 
and  contrary  to  the  purposes  of  this 
subpart  and  decline  to  aggregate  the  net 
worth  and  employees  of  such  affiliate: 
alternatively,  the  Board  may  determine 
that  financial  relationships  of  the 
applicant  other  than  those  described  in 
this  paragraph  constitute  special 
circumstances  that  would  make  an 
award  unjust. 

§  263.104  Application  for  awautls. 

(a)  Time  to  file.  An  application  and 
any  other  pleading  or  document  related 
to  the  application  may  be  filed  with  the 
Board  v^enever  the  applicant  has 
prevailed  in  the  proceeding  within  30 
days  after  service  of  the  final  order  of 
the  Board  disposing  of  the  proceeding. 

(b)  Contents.  An  application  for  an 
award  of  fees  and  expenses  under  this 
subpart  shall  contain: 

(1)  The  name  of  the  applicant  and  an 
identification  of  the  proceeding; 

(2)  A  lowing  that  the  applicant  has 
prevailed,  and  an  identification  of  the 
way  in  which  the  applicant  believes  that 
the  position  of  the  Board  in  the 
proceeding  was  not  substantially 
justified: 

(3)  If  the  applicant  is  not  an 
individual  a  statement  of  the  number  of 
its  employees  on  the  date  the  proceeding 
was  initiated; 

(4)  A  description  of  any  affiliated 
individuals  or  entities,  as  defined  in  § 
263.103(c)(5),  or  a  statement  that  none 
exist; 

(3)  A  declaration  that  the  applicant, 
together  with  any  affiliates,  had  a  net 
worth  not  more  than  the  maximum  set 
forth  in  §  263.103(b)  as  of  the  date  the 
proceeding  was  initiated,  supported  by  a 
net  worth  statement  conforming  to  the 
requirements  of  S  263.105; 

(6)  A  statement  of  the  amount  of  fees 
and  expenses  for  which  an  award  is 
sought  conforming  to  §  263.107;  and 


(7)  Any  other  matters  that  the 
applicant  wishes  the  Board  to  consider 
in  determining  whether  and  in  what 
amount  an  award  should  be  made. 

(c)  Verification.  The  application  shall 
be  signed  by  the  applicant  or  an 
authorized  offfcer  of  or  attorney  for  the 
applicant.  It  shall  also  contain  or  be 
accompanied  by  a  written  veriGcation 
under  oath  or  under  penalty  of  perjury 
that  the  information  provided  in  the 
application  and  supporting  documents  is 
true  and  correct. 

(d)  Service.  The  application  and 
related  documents  shall  be  served  on  all 
parties  to  the  adversary  proceeding  in 
accordance  with  §  263.11,  except  that 
statements  of  net  worth  shall  be  served 
only  on  counsel  for  the  Board. 

(e)  Presiding  officer.  Upon  receipt  of 
an  application,  the  Board  shall,  if 
feasible,  refer  the  matter  to  the 
administrative  law  judge  who  heard  the 
underlying  adversary  proceeding. 

§  263.165  Statement  of  net  worth. 

(a)  General  rule.  A  statement  of  net 
worth  shall  be  filed  with  the  application 
for  an  award  of  fees.  The  statement 
shall  reflect  the  net  worth  of  the 
applicant  and  all  afHliates  of  the 
applicant,  as  speciffed  in  §  263.103(c)(5). 
In  all  cases,  (he  administrative  law 
judge  or  the  Board  may  call  for 
additional  information  needed  to 
establish  the  applicant's  net  worth  as  of 
the  initiation  of  the  proceeding. 

(b)  Contents.  (1)  Except  as  otherwise 
provided  herein,  the  statement  of  net 
worth  may  be  in  any  form  convenient  to 
the  applicant  which  fully  discloses  all 
the  assets  and  liabilities  of  the  applicant 
and  all  the  assets  and  liabilities  of  its 
affiliates,  as  of  the  time  of  the  initiation 
of  the  adversary  adjudication. 

Unaudited  ffnancial  statements  are 
acceptable  for  individual  applicants  as 
long  as  the  statement  provides.a  reliable 
basis  for  evaluation,  unless  the 
administrative  law  judge  or  the  Board 
otherwise  requires.  Financial  statements 
or  reports  Hied  with  or  reported  to  a 
Federal  or  State  agency,  prepared  before 
the  initiation  of  the  adversary 
proceeding  for  other  purposes,  and 
accurate  as  of  a  date  not  more  than 
three  months  prior  to  the  initiation  of  the 
proceeding,  shall  be  acceptable  in 
establishing  net  worth  as  of  the  time  of 
the  initiation  of  the  proceeding,  unless 
the  administrative  law  judge  or  the 
Board  otherwise  requires. 

(2)  In  the  case  of  applicants  or 
affiliates  that  are  not  banks,  net  worth 
shall  be  considered  for  the  purposes  of 
this  subpart  to  be  the  excess  of  total 
assets  over  total  liabilities,  as  of  the 
date  the  underlying  proceeding  was 
initiated,  except  as  adjusted  under  § 


263.103(c)(5).  The  net  worth  of  a  bank 
holding  company  shall  be  considered  on 
a  consolidated  basis.  Assets  and 
liabilities  of  individuals  shall  indude 
those  benefidally  owned. 

(3)  If  the  applicant  or  any  of  its 
afffliates  is  a  bank,  the  portion  of  the 
statement  of  net  worth  which  relates  to 
the  bank  shall  consist  of  a  copy  of  the 
bank's  last  Consolidated  Report  of 
Condition  and  Income  filed  before  the 
initiation  of  the  adversary  adjudication. 
Net  worth  shall  be  considered  for  the 
purposes  of  this  subpart  to  be  the  total 
equity  capital  (or,  in  the  case  of  mutual 
savings  banks,  the  total  surplus 
accounts)  as  reported,  in  conformity 
with  applicable  instructions  and 
guidelines,  on  the  bank's  Consolidated 
Report  of  Condition  and  Income  filed  for 
the  last  reporting  date  before  the 
initiation  of  the  proceeding. 

(c)  Statement  confidential.  Unless 
otherwise  ordered  by  the  Board  or 
required  by  law.  the  statement  of  net 
worth  shall  be  for  the  confidential  use  of 
the  Board,  counsel  for  the  Board,  and 
the  administrative  law  judge. 

§  263.106  Measure  of  awards. 

(a)  General  rule.  Awards  shall  be 
bas^  on  rates  customarily  charged  by 
persons  engaged  in  the  business  of 
acting  as  attorneys,  agents,  and  expert 
witnesses,  provided  that  no  award 
under  this  subpart  for  the  fee  of  an 
attorney  or  agent  shall  exceed  $75  per 
hour.  No  award  to  compensate  an  expert 
witness  shall  exceed  the  highest  rate  at 
which  the  Board  pays  expert  witnesses. 
An  award  may  include  the  reasonable 
expenses  of  the  attorney,  agent  or 
expert  witness  as  a  separate  item,  if  the 
attorney,  agent  or  expert  witness 
ordinarily  charges  clients  separately  for 
such  expenses. 

(b)  Determination  of  reasonableness 
of  fees.  In  determining  the 
reasonableness  of  the  fee  sought  for  an 
attorney,  agent,  or  expert  witness, 
subject  to  the  limits  set  forth  above,  the 
administrative  law  judge  shall  consider 
the  following: 

(1)  If  the  attorney,  agent,  or  expert 
witness  is  in  private  practice,  his  or  her 
customary  fee  for  like  services: 

(2)  The  prevailing  rate  for  similar 
services  in  the  community  in  which  the 
attorney,  agent,  or  expert  witness 
ordinarily  performs  services: 

(3)  The  time  actually  spent  in  the 
representation  of  the  applicant; 

(4)  The  time  reasonably  spent  in  light 
of  the  difficulty  or  complexity  of  the 
issues  in  the  proceeding;  and 

(5)  Such  other  factors  as  may  bear  on 
the  value  of  the  services  provided. 
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(c)  Awards  for  studies.  The 
reasonable  cost  of  any  study,  analysis, 
test,  project,  or  similar  matter  prepared 
on  behalf  of  an  applicant  may  be 
awarded  to  the  extent  that  the  charge 
for  the  service  does  not  exceed  the 
prevailing  rate  payable  for  similar 
services,  and  the  study  or  other  matter 
was  necessary  solely  for  preparation  of 
the  applicant's  case  and  not  otherwise 
required  by  law  or  sound  business  or 
financial  practice. 

§  263.107  Statement  of  fees  and 
expenses. 

The  application  shall  be  accompanied 
by  a  statement  fully  documenting  the 
fees  and  expenses  for  which  an  award  is 
sought.  A  separate  itemized  statement 
shall  be  submitted  for  each  professional 
firm  or  individual  whose  services  are 
covered  by  the  application,  showing  the 
hours  spent  in  work  in  connection  with 
the  proceeding  by  each  individual,  a 
description  of  the  specific  services 
performed,  the  rate  at  which  each  fee 
has  been  computed,  any  expenses  for 
which  reimbursement  is  sought,  the  total 
amount  claimed,  and  the  total  amount 
paid  or  payable  by  the  applicant  or  by 
any  other  person  or  entity  for  the 
services  performed.  The  administrative 
law  judge  or  the  Board  may  require  the 
applicant  to  provide  vouchers,  receipts, 
or  other  substantiation  for  any  expenses 
claimed. 

§  263.108  Responses  to  application. 

(a)  By  counsel  for  the  Board.  (1) 

Within  20  days  after  service  of  an 
application,  counsel  for  the  Board  may 
file  an  answer  to  the  application. 

(2)  The  answer  shall  explain  in  detail 
any  objections  to  the  award  requested 
and  identify  the  facts  relied  on  in 
support  of  the  Board’s  position.  If  the 
answer  is  based  on  any  alleged  facts  not 
already  in  the  record  of  the  proceeding, 
the  answer  shall  include  either 
supporting  affidavits  or  a  request  for 
further  proceedings  under  §  263.109,  or 
both. 


(b)  Reply  to  answer.  The  applicant 
may  file  a  reply  only  if  the  Board  has 
addressed  in  its  answer  any  of  the 
following  issues:  that  the  position  of  the 
agency  was  substantially  justified,  that 
the  applicant  unduly  protracted  the 
proceedings,  or  that  special 
circumstances  make  an  award  unjust. 
Any  reply  authorized  by  this  section 
shall  be  bled  within  15  days  of  service 
of  the  answer.  If  the  reply  is  based  on 
any  alleged  facts  not  already  in  the 
record  of  the  proceeding,  the  reply  shall 
include  either  supporting  affidavits  or  a 
request  for  further  proceedings  under  § 
263.109,  or  both. 

(c)  Additional  response.  Additional 
Hlings  in  the  nature  of  pleadings  may  be 
submitted  only  by  leave  of  the 
administrative  law  judge. 

§  263.109  Further  proceedings. 

(a)  General  rule.  The  determination  of 
a  recommended  award  shall  be  made  by 
the  administrative  law  judge  on  the 
basis  of  the  vmtten  record  of  the 
adversary  adjudication,  including  any 
supporting  affidavits  submitted  in 
connection  with  the  application,  unless, 
on  the  motion  of  either  the  applicant  or 
Board  counsel,  or  sua  sponte,  the 
administrative  law  judge  oi^the  Board 
orders  further  proceedings  to  amplify 
the  record  such  as  an  informal 
conference,  oral  ai^ument,  additional 
written  submissions,  or  an  evidentiary 
hearing.  Such  further  proceedings  shall 
be  held  only  when  necessary  for  full  and 
fair  resolution  of  the  issues  arising  from 
the  application  and  shall  be  conducted 
promptly  and  expeditiously. 

(b)  Request  for  further  proceedings.  A 
request  for  further  proceedings  under 
this  section  shall  specibcally  identify 
the  information  sought  or  the  issues  in 
dispute  and  shall  explain  why 
additional  proceedings  are  necessary. 

(c)  Hearing.  The  administrative  law 
judge  shall  hold  an  oral  evidentiary 
hearing  only  on  disputed  issues  of 
material  fact  which  cannot  be 
adequately  resolved  through  written 
submissions. 


§  263.1 10  Recommended  decision. 

The  administrative  law  judge  shall  file 
with  the  Board  a  recommend^  decision 
on  the  fee  application  not  later  than  30 
days  after  the  submission  of  all 
pleadings  and  evidentiary  material 
concerning  the  application.  The 
recommended  decision  shall  include 
written  proposed  Hndings  and 
conclusions  on  the  applicant’s  eligibility 
and  its  status  as  a  prevailing  party  and, 
if  applicable,  an  explanation  of  the 
reasons  for  any  difference  between  the 
amount  requested  and  the  amount  of  the 
recommended  award.  The  recommended 
decision  shall  also  include,  if  at  issue, 
proposed  Hndings  as  to  whether  the 
Board’s  position  was  substantially 
justiHed,  whether  the  applicant  unduly 
protracted  the  proceedings,  or  whether 
special  circumstances  make  an  award 
unjust.  The  administrative  law  judge 
shall  file  the  record  of  the  proceeding  on 
the  fee  application  upon  the  filing  of  the 
recommended  decision  and,  at  the  same 
time,  serve  upon  each  party  a  copy  of 
the  recommended  decision,  Hndings. 
conclusions,  and  proposed  order. 

§  263.111  Action  by  the  Board. 

(a)  Exceptions  to  recommended 
decision.  Within  20  days  after  service  of 
the  recommended  decision,  Hndings, 
conclusions,  and  proposed  order,  the 
applicant  or  coimsel  for  the  Board  may 
file  written  exceptions  thereto.  A 
supporting  brief  may  also  be  Hied. 

(b)  Decision  by  the  Board.  The  Board 
shall  render  its  decision  within  90  days 
after  it  has  notiHed  the  parties  that  the 
matter  has  been  received  for  decision. 
The  Board  shall  serve  copies  of  the 
decision  and  order  of  the  Board  upon 
the  parties.  Judicial  review  of  the 
decision  and  order  may  be  obtained  as 
provided  in  5  U.S.C.  504(c)(2]. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  5, 1991. 

WilUam  W.  WUes, 

Secretary  of  the  Board. 

[FR  Doc.  91-18913  Filed  8-8-91;  8:45  am) 
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Weekly  Compilation  of  Presidential  Documents 

523-5230 

The  United  States  Government  Manual 

General  information 

523-5230 

Other  Services 

Data  base  and  machine  readable  specifications 

523-3408 

Guide  to  Record  Retention  Requirements 

523-3187 

Legal  staff 

523-4534 

Privacy  Act  Compilation 

523-3187 

Public  Laws  Update  Service  (PLUS) 

523-6641 

TDD  for  the  hearing  impaired 

523-5229 

FEDERAL  REGISTER  PAGES  AND  DATES,  AUGUST 

36723-36996 . 1 

36997-37130 . 2 

37139-37266 . 5 

37267-37452 . 6 

37453-37640 . 7 

37641-37820 . 8 

37021-38070 . 9 


CFR  PARTS  AFFECTED  DURING  AUGUST 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
puMshes  separately  a  List  of  CFR  Sections  Affected  (L^).  which 
lists  parts  and  sections  affected  by  documents  published  sir>ce 
the  revision  date  of  each  title. 


3  CFR 

Proclamations: 

6319  . 

6320  . 

. 37135 

. 37407 

Admlntetratlva  Orders: 

Certification; 

August  6,  1991 . 

. 37819 

5  CFR 

581 . 

. 36723 

Proposed  Rules: 

333 . 

. 36741 

733 . 

. 37460 

7CFR 

220._ . 

. 37954 

301 . 

. 37606 

3ia . 

. 36724 

354 . 

. 36724 

401.„ . 

. 36724 

905 . 

. 37641 

916 . 

. 37821 

917 . 

. 37821 

945 . 

. 37022 

989 . 

. 37642 

998 . 

. 37645 

1240 . 

-  37453 

1786 . 

. 37267 

Proposed  Rules: 
354 . 

. 37481 

701 . 

. 37499 

BOO 

..-.37302 

Q17  . 

37863 

967._ . 

. 36742 

965.- . 

. 37500 

8  CFR 

Proposed  Rules: 

245 . 

..  37884 

9CFR 

50 . 

. 36997 

113- . 

. 37823 

166 . 

. 37827 

Proposed  Rules: 

92. . 

. 37025 

130  . . 

.  .  37481 

10  CFR 

2 . 

..-.36996 

52.— . 

. 37826 

71.— . 

. 37826 

170- . 

. 37820 

171.- . 

. 37826 

Proposed  Rules: 

1049 .  36743 


12  CFR 

19 . 

. 38024 

32 . . 

. 37272 

225. . 

. 38048 

262  .  38048 

263  . 38048 

306 _ 37968 

701 _ 37276.37828 

741 . 37276 

747 .  37762 

Proposed  Rules: 

356 .  37673 

574 .  37162 

922 .  37303 

931.. „ . 37303 

932 . 37303 

13  CFR 

107.. „ . 37459 

121 . 37276.37648 

14  CFR 

21 _ 37279 

25 .  37279 

39 . 37139-37144.  37282. 

37462-37470, 37649 

73 .  37607 

158 .  37127 

Proposed  Rules: 

21 . 36972-36976 

36 . 36976 

39 .  36747.  36748,  37167- 

37169.37317-37320 

43 . 36976 

91 . 36976 

141 . 36976 

147.. „ . 36976 

15  CFR 

Proposed  Rules: 

801 . 37170 

2301 . 38004.  38007 

18  CFR 

1500 .  37831 

Proposed  Rules: 

Ch.1 . 37026 

17  CFR 

211 . 36999 

231 . 36999 

241 . 38999 

Proposed  Rules: 

1 . 37026 

a._. . 37026 

15a . 37049 

18  CFR 

271 . 37145 

401 . 37954 

19  CFR 

24 . 37838 

20a...„ . 36725 

356.™ . 37602 
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20CFR 

404 . 

....36932 

416 . . 

. 36932 

Propofd  Rules: 

655 . 

. 37145 

21  CFR 

310 . 

. 37792 

510 . 

.37472,  37473 

520 . 

. 37473 

524 . 

. 37473 

558 . 

. 37838 

878 . 

. 36871 

1301 . 

.36726,  36727 

PropoMd  RuIm: 

333 . 37622 

888 .  37954 


22  CFR 

Propossd  Rules: 

1007 . 

37868 

23  CFR 

635 . 

..37000 

24  CFR 

201 . 

.36980 

203 . 

..36980 

234 . 

..36980 

235 . 

..37147 

888 . 

..37148 

889 . 

27  CFR 

.36728 

Proposed  Rules: 

9 . 

. 37501 

29  CFR 

1910 . 

Proposed  Rules: 

..37650 

507 . 

,.37175 

2510 . 

..36750 

2617 . 

..36750 

30  CFR 

913 . 

.37011 

914 . 

..  37013-37016 

920 . 

.37839 

946 . 

Proposed  Rules: 

.37153 

784 . 

.37194 

817 . 

.37194 

914 . 

.37868,  37869 

931 . 

.37051, 

,  37870 

935 . 

.37871 

950 . 

.37873 

31  CFR 

550 . 

.37156 

32  CFR 

295 . 

.37873 

552 . 

.37130 

626 . 

.37019 

627 . 

.37019 

706 . 

.37284 

33CFR 

117 . 

.37474 

161 . 

.37475 

165 . 

Proposed  Rules: 

.37851, 

37852 

100 . 

.37886 

117 . 

,37504 

161 . 

. 36910 

165 . 

. 37052 

36  CFR 

7 . . 

Proposed  Rules: 

. 37158 

13 . 

37  CFR 

. 37262 

Proposed  Rules: 

1 . 

. 37321 

10 . 

38  CFR 

. 37321 

Proposed  Rules: 

4 . 

. 37053 

39  CFR 

111 . 

Proposed  Rules: 

. 36729 

111 . 

. 36750 

40  CFR 

52 . 

.37475,  37651 

61 . 

. 37158 

80 . 

. 37020 

81 . 37285,  37288,  37654 

271 . 

f^fopond  Rutes: 

.37290,  37291 

52 . 

. 37195 

61 . 

. 37196 

136 . 

. 37331 

260 . 

. 37331 

261 . 

. 37331 

744 . 

. 37686 

41  CFR 

301-8 . 

42  CFR 

. 37478 

Proposed  Rules: 

441 . 

. 37054 

448 . 

. 37054 

489 . 

46  CFR 

. . . 37054 

Proposed  Rules: 

Ch.  IV . 

. 37505 

550 . 

. 37069 

580 . 

. 37069 

581 . 

. 37069 

47  CFR 

0 . 

. 36729 

1 . 

. 37665 

22 . 

. 37853 

64 . 

. 36729 

73 . 

.36733-36735 

76 . 

. 37954 

97 . 

Proposed  Rules: 

. 37160 

73 . 

36751,  36752 

48  CFR 

1 . 

. 37257 

5 . 

. . . 37257 

8 . 

. 37257 

9 . 

. 37257 

10 . 

. 37257 

14..'. . 

. 37257 

15 . 

. 37257 

16 . 

. 37257 

17 . 

. 37257 

19 . 

. 37257 

25 . 

. 37257 

27  . 37257 

31 . . . . 37257 

33 .  37259 

35  . . . 37257 

36  . 37257  . 

42  . 37257 

43  . 37257 

44  .  37257 

45  . 37257 

49 . 37257 

52 .  37257 

219 .  37963 

232 .  37963 

252 .  37963 

352 . 37668 

2801 . 37859 

Propotcd  Rutes: 

7 . 37404 

52. . 37404 

49CFR 

28  .  37292 

531 . 37478 

1011 . 37860 

1151 . . . 37860 

Proposed  Ririss: 

107 .  36992,  37505 

171  . 37505 

172  .  37505 

173  . . . 37505 

175 .  37505 

177  .  37505 

178  . . 37505 

571 . 37332 

1037 . 36752 

50CFR 

17 . 37668 

215 . 36735 

641 . 37606 

661 . 37161,  37671 

663 .  37022 

672 . 36739 

685 .  37023,  37300 

Proposed  Rules: 

17 . 36753,  37200,  37513 

217 . 36753 

227 . 36753 

685 .  37070 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “P  L  U  S”  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(refemed  to  as  “slip  laws”) 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Of^,  Washington, 

DC  20402  (phone,  202-275- 
3030). 

HJ.  Res.  181/Pub.  L.  102-79 

Designating  the  third  Sunday 
of  August  of  1991  as 
“National  Senior  Citizens 
Day".  (Aug.  6,  1991;  105  Stat. 
372;  1  page)  Price:  $1.00 


SJ.  Res.  40/Pub.  L  102-80 

Designating  the  week 
beginning  September  8,  1991, 
and  the  week  beginning 
September  6,  1992,  each  as 
“National  Historically  Black 
Colleges  Week".  (Aug.  6, 
1991;  105  Stat.  373;  1  page) 
Price:  $1.00 

5. J.  Res.  142/Pub.  L  102-81 
To  designate  the  week 
beginning  July  28,  1991,  as 
“National  Juvenile  Arthritis 
Awareness  Week".  (Aug.  6, 
1991;  105  Stat.  374;  1  page) 
Price:  $1.00 

KR.  153/Pub.  L  102-82 
To  amend  title  38,  United 
States  Code,  to  make 
miscellaneous  admirristrative 
and  technical  improvements  in 
the  operation  of  the  United 
States  Court  of  Veterans 
Appeals,  and  for  other 
purposes.  (Aug.  6,  1991;  105 
Stat.  375;  3  pages)  Price: 
$1.00 

H.R.  2525/Pub.  L  102-83 
Department  of  Veterans 
Affairs  Codification  Act.  (Aug. 

6,  1991;  105  Stat.  378;  33 
pages)  Price:  $1.25 

Last  List  August  7,  1991 


The  Federal  Register 

R^ulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  codified  annually  in  the  Code  of  Federal  Regulations 


The  Federal  Register,  published  daily,  is  the  officiai 
publication  for  notifying  the  public  of  projxtted  and  final 
regulations.  It  is  the  tool  for  you  to  use  to  participate  in  the 
rutemaking  process  by  oomnienting  on  the  proposed 
regulations.  And  it  keeps  you  up  to  date  on  the  Federal 
regulations  currently  in  effect. 

MaHed  monthly  as  part  of  a  Federal  Register  subscription 
are;  the  LSA  (List  ol  CFR  Sections  Affect^  which  leads  users 
of  the  Code  of  Federal  Regulations  to  amendatory  actions 
published  in  the  daily  Federal  Register,  and  the  cumulative 
FSderal  Regiater  Index. 


The  Code  of  Federal  Regulations  (CFR)  comprising  ' 
approximately  196  volumes  contains  ^  annual  codification  of 
the  final  regulations  printed  in  the  Federal  Regiater.  Each  of 
the  50  titles  is  updated  annually. 

Individual  copies  are  separately  priced.  A  price  Hst  of  current 
CFR  volumes  appears  both  in  the  Federal  Register  each 
Monday  and  the  monthly  LSA  (List  of  CFR  Sections  Affected). 
Price  inquiries,  may  be  made  to  the  Superintendent  of 
Documents,  or  the  Office  of  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


(Mir  Pracissing  Cnti 

•6463 

□YES, 

•  Federal  Regiater 


ChargB  your  order. 
It»  easy! 


awfi  orWra  M,  bt  WMmitd  to  •«  GPO  onW 
desk  a  (20a  rS3-3238  kOM  l.'OO  a-m.  ID  m  pi.iii 
eMlvii  tteit.  Moedi^Frtd^f  (iscipt 


please  send  me  the  following  indicated  subscriptions: 

n  •  Code  of  Federal  Regulations 


•  Paper 

^_j$340  for  one  year 
_ $170  for  six-months 

•  24  X  Microfiche  Format: 

_ $195  for  one  year 

_ $97.50  for  six-months 

•  Magnetic  tape: 

__$37.500  for  one  year 
_ $18,750  for  six-months 


$620  for  one  year 

•  24  X  Microfiche  Format: 

_ $188  for  one  year 


•  Magnetic  tape: 

_ $21,750  for  one  year 


1.  The  total  cost  of  my  order  is  $  -  .  All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change;  International  customers  please  add  25%.  . 

Please  Type  or  Print 


(Company  or  personal  name)  ^  ^ 
(Additional  address/attention  iirie) 


(Street  address) 


3.  Please  choose  method  of  payment: 

0  Check  payable  to  the  Superintendent  of  - 
Documents 

n  GPO  Deposit  Account  I  I  I  I  I  I  I  l~r~] 
[H  VISA  or  MasterCard  Account 


(City,  state,  ZIP  Code)  _  Thank  you  foT  your  Order! 

( _ ) _  (Credit  card  expiration  date) 

(Daytime  phorte  including  area  code)  _ _ 

(Signature)  (Rev.  2/90) 

4.  Mail  To:  Superintendent  of  Documents.  Government  Printing  Office,  Washington,  D.C.  20402-9371 


New  Publication 

List  of  CFR  Sections 


1973-1985 
A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) . $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) . . $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) . $2a00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) . $25.00 

^  Stock  Number  069-000-00032-1 


Charge  your  order. 

*6962  easy! 

Please  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  *“  y®™"  lnqiiirlei-(202)  275-2S29 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  7/91.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Superintendent  of  Documents  Publications  Order  Form 


Qty. 

Stock  Number 

Tide 

Price 

Each 

Ibtal 

Price 

1 

021-602-00001-9 

Catalog-Bestselling  Government  Books 

HTTaiDH 

■  atiwaM 

(ConqMDy  or  personal  name) 
(Additional  addiess/anentioa  line) 
(Street  addi^ 


(Pleaae  type  or  print) 


ri?w5 


(Daytime  phone  including  area  code) 

Mafl  Td:  Superintendent  of  Documents 
Government  Printing  Office 
^A^ngton,  DC  20402-9325 


Ibtal  for  Publications 


Please  Choose  Method  of  Payment: 

I  I  Check  payable  to  the  Superintendent  of  Documents 
EH  GPO  Deposit  Account  I  I  I  I  I  1  1  l~l  I 
CH  VISA  or  MasterCard  Account 


(Credit  card  expiratioa  date)  M  your  order! 


(Signature) 


Microfiche  Editions  Available 


Federal  Register 

The  Federal  Register  is  pubKshed  daily  in 
24x  microfiche  format  ar)d  mailed  to 
subscribers  the  foiiowing  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulatioiis 

The  Code  of  Federal  Regulations, 
comprising  approximate  196  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  dvrent 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices; 

Federal  Register: 

One  yean  $195 
Six  months:  $97.50 

Code  of  Federal  Regulations: 
Currem  year  (as  issued):  $168 


Superintendent  of  Documents  Subscriptions  Order  Form 


6462 


□  YES, 


Charge  your  order. 

Iteeaeyl 

Ctarg*  ordtn  ma,  b*  tMphoMd  to  Ow  OPO  Ofdir 
dwfcUZOa  783-3238  Irome^lOaJW.  10  400  pjw. 
oooloni  ttoio.  Monday  .r ridoy  (oxcopt  hoMdoyM 


pisase  send  me  die  foiiowing  indicated  subscriptions: 


24i  IBCROFICHE  FORMAT: 

_ Fadsral  RagMsr  _ _Onu  year  $185  _ Six  months:  $97.50 


_ Code  of  Federal  RegukiiMiffs:  _ Current  year.  $186 


1.  The  total  cost  of  my  order  is  $_ 


International  customers  please  add  25%. 
Please  Type  or  Print 

2. 


.  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


(Company  or  personal  name) 


(Additiooai  adiniii/MlrHtion  line) 


(SmTSSnSd' 


(City,  Slate,  UP  Cnde) 
I _ L 


3.  Please  choose  method  of  payment: 

Q  Check  payable  to  the  Superintendent  of  Documents 
□  GPO  D^it  Account  I  I  I  I  I  I  I  l-H 
I  I  VISA  or  MastetCaid  Account 

I  i  I  I  I  I  1  I  M  I  I  I  I  I  I  i~rm 

Thamk  you  for  yomr  orderl 


(Credit  card  expiratioa  dale) 


(Daytuoe  phono 


area  code) 


4.  MaH  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 


(Rev.  2/90) 


Public  Papers 
of  the 

Presidents 
of  the 

United  States 

Annual  volumea  containing  the  public  measagea 
and  atatementa.  newa  conferencea.  and  other 
aelected  papera  releaaed  by  the  White  Houae. 

Volumea  for  the  following  yeara  are  available:  other 
volumea  not  liated  are  out  of  print. 


Jimmy  Carter  George  Bush 

198(V-S1  1989 

(Book  II) . 422.00  (Book  I) _ ^438.00 

lOSA— IH 

‘8“*^ ^  SSk  n) _ $4000 

Ronald  Reagan 

1981  . 425.00 

1982 

(Book  II) . 425.00 

1983 

(Book  I) . 431.00 

1963 

(Book  II) . 432.00 

1904 

(Book  I) . . -..436.00 

1904 

(Book  II) . 436.00 

1965 

(Book  I) . $34.00 

1985 

(Book  II) . $30.00 

1986 

(Book  I) . 437.00 

1906 

(Book  II) - $35.00 

1967 

(Book  I) - $33.00 

1967 

(Book  II) - 435.00 

1968-89 

(Book  I) - 43940 

1964-89 

(Bookn) _ $3840 


Publiahed  by  the  Office  of  the  Federal  Regiater,  National 
Archivea  and  Recorda  Adminiatration 

Order  from  Superintendent  of  Documenta.  U.S. 
Government  Printing  Office.  Waahingon.  D.C  20402-9325. 


(Rw.e-ai) 
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